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PREFACE 


The  object  of  this  edition  of  the  Code  of  Civil  Procedure  is 
to  give,  in  compact  foim,  the  text  of  the  Code,  together  with 
amending  or  conflicting  Acts  of  the  last  session  of  the  legisla- 
ture, and,  by  means  of  notes  and  italics,  to  show  the  difference 
between  the  Code  and  the  present  law,  and  what  changes  have 
been  made,  from  time  to  time,  in  the  present  Probate  and 
'^ractice  Acts,  sinc€  their  adoption. 

The  numbers  of  the  corresponding  sections  of  the  Probate 
jjid  Practice  Acts  are  given  in  the  parentheses. 

Where  existing  statutes,  other  than  the  Practice  and  Probate 
Acts,  are  incorporated  in  any  section,  they  are  referred  to  in 
the  notes  beneath  the  section. 

Where  the  Code  varies  from  the  present  law  only  by  the  ad- 
dition of  a  clause,  such  clause  is  printed  in  italics,  but  where 
there  is  any  material  variation,  the  existing  statute  is  given  in 
full,  with  references  to  any  changes  made  since  its  original 
adoption. 

Sections  which  contain  provisions  not  heretofore  embraced 
in  our  statutes  are  preceded  by  '*  (N.  S.),"  and  those  made 
expressly  applicable  to  Justices'  Courts  are  preceded  by  an 
asterisk. 

The  references  to  decisions  are  believed  to  contain  a  full  and 
accurate  list  of  those  bearing  directly  upon  the  particular  sec- 
tions under  which  they  are  given. 

I  hope  that  time  and  use  will  show  very  few  errors  or  omis- 
sions in  this  edition  of  the  Code.  The  very  short  time  allowed 
to  prepare  the  notes  and  references  for  the  printer  is  the  ex- 
cuse offered  for  any  defects  which  may  be  found  in  them. 

Every  possible  precaution  has  been  taken  to  insure  accuracy 
in  the  text  of  the  statute,  and  as  a  final  revision,  after  the  whole 
had  been  stereotyped,  the  proof  sheets  were  carefully  com- 
pared with  the  original  text,  and  the  few  immaterial  errors 
found,  noted  in  the  errata, 

WARREN  OLNEY. 
San  Fbancisco,  August,  1872. 


ERRATA. 


$  400,  first  line,  read  the  title  to  or  possession  of. 
$  542,  sixth  line  of  5th  sub-division,  read   <»•   for  on. 
$  612,  second  line,  read  papers  which  have  been  received  as 
evidence  in  the  cause   except  depositions  or  copies. 
$  634,  last  line,  read   in  for  upon. 
$  653,  second  line,  read '  or  for  as. 
$  657,  second  line  of  Ist  subdivision,  erase    any, 
$  689,  second  line,  read   may   for  must. 
$  720,  second  line,  read  or   to  he  indebted. 
^  945,  eighth  line,  erase  "be" 
§  1055,  read  gives  for  give. 
$  1127,  read   have   for  has. 
§  1283,  fourth  line,  read   of  a  county. 
$  1294,  last  line,  read  '*is  first  made"  for  shall  first  be  made. 
$  1374,  fifth  line,  read  file    a  petition. 
$  1552,  fifth  line,  read  and  the  return  is   made. 
$  1601,  fourth  line,  read  is    for  shall  be. 
$  1727,  seventh  line,  read  are  for  is. 
$  1733,  fifth  line,  read   administratot^  for  administration. 
^  1818,  ninth  line  read  have  for  has. 


CREED  HAYMOND, 
JOHN  C.  BURCH, 
JOHN  H.  McKUNE, 

Sevision  Commissioners. 


CAMERON  H.  KING, 
WILL  J.  BEATTT, 
CURTIS  H.  LINDLEY, 

Secretaries  of  Revision  Commission. 


CODE  OF  CIYIL  PEOCEDUEE. 


IK  FOTJE  PAETS. 


PBEUMINARY  PROVISIONS  ^  2-32, 

Past  I.— OF  COURTS  OP  JUSTICE.    $  33-304. 

Pabt  II.— OF  CIVIL  ACTIONS.    $$  307-1058. 

Pabt  in.— of  special  proceedings  OP  A  CIVIL 
NATURE.    $$  1063-1822. 

PAvr  IV.— OF  EVIDENCE.    $$  1823-2103. 


SUMMAET  OF  COI^rTENTS. 


PABT  I-COURTS  OP  JUSTICE. 
PRELIMINARY  PROVISIONS  $$  2-32. 

Title  I.    Coubts  op  Justice— theib  Organization,  Jubis- 

DiCTioN  AND  Tebms.    ^$  33-152. 
Title  n.    Judicial  Officers.    $$  156-187. 
TtiLE  m.    Persons  Invested  with  Judicial  Powers.  $$  190- 

259. 
Title  IV.    Ministerial   Officers  of  Courts  of  Justice. 

$$  262-271. 
Title  Y.    Persons  Invested  with  Ministerial  Powers. 

$$  275-304. 

PART  n— OF  CIVIL  ACTIONS. 

Title  I.    Form  op  Civil  Actions.    J$  307-309. 

Title  n.    Time  of  CommEnCino  Civil  Actions.    J$  312-362. 

Tttle  ni.    Parties  to  Civil  Actions.    ${  367-389. 

TtTLE  IV.    Place  op  Trlvl  op  Civil  Actions.    $$  392-400. 

Title  V.    Manner  ot-  CommenoiKg  Suit.    $$  40>-416. 

Title  VI.    Pleadings  nr  Civil  Actions.    $$  420-475. 

Title  VU.     Provisional  Remedies  in  Civil  Actions. 

JJ  478-574. 
Title  vm.     Trial  and  Judgment  in  Civil  Actions. 

«$  577-675. 
Tetle  IX.    Execution  of  the  Judgment  in  Civil  Actions. 

$$  681-721. 
Title  X.    Action^  in  Particular  Cases.    $$  726-827. 
Title  XI.    Proceedings  in  Justices*  Courts.    $$  832-925. 
Title  XII.    Proceedings  in  Police  Courts.    $v;  929-933. 
Title  XIII.    Appeals  in  Civil  Actions.    $$  936-980. 
Title  XIV.    Miscelaneous  Provisions.    $$  989-1058. 


PAST  m.  SUMaiABY  OF  CONTENTS.  Itk, 

PART  m— SPECIAL  PROCEEDINGS. 
PRELIMINARY  PROVISIONS  $$  1063-1064. 

Title  I.    Wbits  of  Mandate  Review   and    PsoHiBrnoK. 

$$  10">7-1110.    , 
Title  II.    Oontestino  Elections.    $$  1111-1127. 
Title  III.    Summabt  Pboceedinos.    $$  1132-1178. 
Title  IY.    Enfobcement  of  Liens.    $$  1180-1206. 
Title  V.    Contempt.    $$  1209-1222. 
Title  YI.    Voluntabt  Dissolution  of  Cobpobatio!M& 

$$  1227-1233. 
Title  VIL    Eminent  Domain.    $$  1237-1258. 
Title  VIII.    Escheated  Estates.    $$  1269-1272. 
Title  IX.    Change  of  Names.    $$  1275-1278. 
Title  X.    Abbitbations.    $$  1281-1290. 
Title  XI.    Pboceedinos  in  Pbobate  Coubts.    $$  1294-1809t 
Title  XII.    Sole  Tbadebs.    $$1811-1821. 
Title  Xm.    Pbocsedings  in  Insolvency.    $  1822. 

PART  IV— OF  EVIDENCE. 

Title  L    Genebal  Pbinciples  of  Evidence.    $$  1844-1870. 
Title  II.    Kinds  and  Deobe^  of  Evidence.    }$  1875-1978. 

TiTLB  III.     PbODUCTION  OF  EVIDENCE.     $$  1981-2054. 

Title  IV.    Effect  of  Evidence.    $  2061. 
Title  V.    Rights  and  DutTes  of  Witnesses.    $6  2064-2070. 
TmjB  VL    Evidence  in  Pabticttlab  Cases  and  Genebaii 
Pbovisions.    $$2074-2103. 


CORBESPONDING    SECTIONS 

OF  THE 

PRACTICE  ACT,  PROBATE  ACT 

AND 

CODE  OF  CIVIL  PROOEDURE. 


Praetioe  Act.        Oode  C.  P.  Pnctioe  Act.        Code  C.  P. 

i      I ^  aOT  }    26 ..^40T 

I      3 i  808  $    27 ^400 

$      3 i  80»  $    28 ^410 

$      i i  86T  ^    29 ....^411 

6 .*....i868  $    80 ^  4ia 


$      6 ♦  8«^  $    31 M18 

$      7 ^870  (32 Ml* 

$      8 ♦  871  $    83 Ml* 

$      9 i  8ya  ^    34 MIS 


10 M»8  $    85..    Ml« 

$    11 ♦  876  ^    36 ^  4a0 

$    12 ^818  ^    87 Mai 

i  13 MT9  $  38 Maa 

$    U M®*  J    89 M»« 

$    15 M®*  $    40 $430 

$    16 $885  $    41 M81 

I    17 ^9S9  $    42 i  431 

I    18 Moa  ^    43 i  43a 

$    19 i  898  $    44 $  438 

^    20 i  895  $    45 $434 

$    21 $  89T  $    46 $437 

$22 $405  $    47 $438 

$    28 $  406U.40T        $    48 $  440 

$    24 $  40T  $    49 $447 

$    25 $40T  6    50 « 


00BBBSPoxa>iNa  sectioks— pbactice  act  and  code. 

Practice  Act.        Code  C.  P.    Practice  Act.         Code  C.  P. 

1$    50 M**®  $    88 $  4»* 

$    61 ^4A^  $    89 $  4»« 

$    52 M*«  $    ^ *  **•     ( 

$    53 ^  44:T  $    91 M®^ 

$    54 ^448-44*        $    92 $  *»« 

$    55 ..$446  $    98 $49* 

$    56 J  454  ^    94 MOO 

$    57 i  458  $    95 ^501 

ji    58 $455  $    96 $  »0» 

$    59 $  45«  {    97 $508 

$    60 $457  ^    98.* $504 

$    61 $459  $     99 $509 

$    62.. $  4«0  J  100 $510 

$    68 $461  $101 $511 

$    64 .$  4ay  $102 $  51» 

$    65 $  46»  $108 $518 

$     66 $468  $104 ,.$514 

$    67 $  464-4'lJi        $  105 $  515 

$    68 $  4T8  $106 $516 

$    69 $  4T4  $107 $  51T 

$    70 $  45«  $108 $518 

$    71 $  4T5  $109 $519 

$    72 $  4T8  $110 $  saO 

§    78 $  4T9  $111 $  5a$ 

$    74 ....$480  $112 ....$5a6 

$   75 $  481  $  113 $  sar 

$    76 $  48«  ^114 $5*8 

$    77 $480  $115 $  saO 

$    78 $484  $116 $580 

$    79 $485  $  IIT $581 

$    80 $486  $118 $  53a 

$    81 $  48T  «  119 $588 

$    82 $488  $126 $  58T 

$    83 $489  $121 $588 

$    84 $490  $122 $589 

$    85 $  4P1  $  123.........  $  540 

$    86 $  49a  $124....! $541 

$    87 $  *0»  $125 $  54a 


GaaxBSMPBnmfo  tisoxsoira— iEp^Aoncs  apt  j^a^coim. 


PraetioeAfiit        CpOe  C.  P.    Pritftioe  iUst.        Code  0.  P. 


$  126 (  54a 

$  127... $  544 

$  138 $  545 

$  129 f  544 

$  130 4  54r 

$  131 $  549 

$  133 $  550 

$  138 $  551 

$  IS* i  55« 

$  m $  55« 

$  18« $  554 

^  137 ^  555 

$  138 ..^  554 

$  189 ^  557 

^  UO .$  558 

$  la $  559 

$  142 $  5Ta 

$  143 f  5«4-5«9 

$  144 $  5Tt 

M*5 ^  5T8 

I  146..    $  6T9 

I  147 $  580 

I  148 $  581 

I  149 $  583 

$  150 ^585 

$  151 $  588 

$  l.'f2 i  589 

I  153 $  590 

$  154 1  591 

$  1^ $  59a 

$156 i  59« 

i  1j1 $  594 

I  l.i8 $  595 

$  159 $  600 

$  160., ^  604 

I  161 $  601 

$  162 i  60a 

$  163 $  603 


$  164. 
$  1621. 
$  IM. 
4  167. 
$  148. 
$  169. 
4  170. 

$  ni.. 

$  172. 
f  173. 
$  174. 
$  175« 
$  174. 
$  177. 
$  178. 
$  179. 
$  180. 
$  181. 
4  182. 
$  183.. 
$  184  . 
$  185  . 


.$  615 
.$  608 
i  618 
.^  619 
.^  614 
.i  616 
.(  617 
.(  618 
.j^  619 
.i  618 
.$  6»4 
.^  695 
.$  690 
.$  637 
.$  698 
.$  681 
.^  609 
.(  686 
.^  688 
.^  689 
.$  640 
.;  641 


i  186 $  64» 

$  187 ...j  C43.645 

$  188 ^  646 

$  189 ....$  649..65S 

$  190 $  648 

$  191 !...$  647 

I  192 $  656 

$  1^3 $  657 

i  IH $  661 

I  195 $  601     ^ 

$  196 $  661 

$  197., $  004 

$  198 ^  065 

$  199 ^  6G0 

$  200 ^  667 

t  2(^1., $  008 


C0BBESPOin>INCI  SBOHOKB— PBACnCB  ACT  AKD  OODB.  8 

Practice  Act.        Oode  0.  P.  Practice  Act        Code  C.  P. 

$  202 $  669  $  240 $  T16 

$203 ♦  6T0  $241 M*'' 

$  204 $  671  $  242 $  T18 

$  205 $  61«  $  243. $  I'M 

206 $  6T8  $  244 $  ^ao 


$  207 $  674  (  245 $  7*1 

$  208 $  675  $  246 $  1'a6 


209 $  681  $  247 $  7»T 

$  210 $  68»  $  248 $  7»8 

$  211 Canceled        $  249 $  781 

$  212 $  688  I  250 $  78* 

i  213 $  684  I  251 $  788 

$  214 $  685  $  252 $  ^8* 

I  215 $  686  i  253 $  785 

I  216 $  687  $  254 $  738 

$  217 ^  688  $  255 $  ^3» 

$  218 $  689  $  256 $  740 

$  219 $  690  $  257 $  I'*! 

$220 $691  $258    $  74« 

$  221 $  69*  $  2)9 $  748 

$  222 $  698  I  260 $  744 

$  223 $  694  $  201 $  745 

$  224 $  695  $  262 $  746 

$  225 $  696  $  263 $  747 

$  226 $  697  $  264 $  75a 

$  227 $  698  $  265 $  758 

$  238 $  699  $  266 $  754 

$  229 $  700  $  267 $  I'S* 

$  230 $  701  $  268 $  ^56 

$  231 $  70a  $  269 $  757 

$  232 $  708  $  270 $  758 


• 


233 $  704  $  271 $  759 

$  234 $  705  .  $  272 $  760 

$235 $706  $273 $761 

$  236 $  707  $  274 $  76a 

$  237 $  708  $  275 ^  768 

238 $  714  $  276 $  764 

2SD $  T15  $  277 $  ^65 
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CORRESPONDINa  SECTIONS— PSiLOTICX  ACT  AND  CODE. 


Practice  Act. 

$  278 

$  279 

$  280 

$  281 

$  282 

I  283  .... 

$284 

$  285 


CJode  C.  P. 
,  .$  T06 
i  T6T 
.  $  768 

..$  TTO 

.  .$  TTl 

.$  YT9 

$  Y78 


$  2?6 $  774 

$  287 $  775 

$  288 $  776 

$289 $777 

$  290 $  778 

$  291 $  779 

$292 $780 

$293 $781 

$  294 $  78» 

$  295 $  783 

$  296 $  784 

$  297 $  785 

$298 ....$  786 

$299 $  787 

$  300 $  788 

$  301 $  789 

$302 $  790 

$300 $791 

$304 $79* 

$  305 $  798 

$306 $  794 

$307 $  795 

$  308 $  796 

$  309 $  797 

$  310 $  808 

$311 $  804 

$  312 $  805 

$  313 $  806 

$  814 $  807 

$  315 $  808 


Practice  Act. 

$  816 

$  317 

$  318 

$  319 

$  320 

$  321 

$  322 

$  323 

$  324 

$  325 

$  326 

$  327 

$  328 

$  329 

$  330 

$  331 

$  332 

$  333 

$  334 

$  3S5 

$  336 , 

$887...... 

$  838 

$839 

$  340 

$  341 

$842 

$343 .        S 

$  344 

$  S45 $  956 

$  346 $  950-954 

$  847 $  96.3 

$  848 $  941 

$  349 $  94a 

$  350 $  943 

$  351 $  944 

$  852 $  945 

$  353 $  046 


Code  C.  P. 
.  $  800 

.  .$  S13 
..$  814 
.  .$  815 
.  $  816 
.  $  817 
.  $  818 
.  $  819 
.  $  820 

..$  8ai 

.  .$  8S9 
.  .$  8S8 
.  $  824 
..$  8S5 
.  .$  8»6 
.  .$  8»7 
.  $  887 
.  $  986 
.  $  937 
.  .$  938 
..$939 
..$  940 


^' 


ODRRESFOKDnrO  8BCT10MB— PBACTICE  ACt  AND  CODB. 
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Pfaeticc  Act.         Code  C.  P. 

$  354 ^947 

$  355 i  94a 

$35(5 i  949 

$  357 

$  358 $958 

$  35D $  96« 

$  360 $  941 

$  361 $  941 

$  362 $  941 

9  363 ^ 

$J»4 •§ 

$365 & 

$  sm « 

$  367 $  980 

$  368 $  989 

$  369 $  990 

$  370 $  991 

$  371 $  99a 

$  372 $  998 

$  373 $  994 

.$  374 $  iisa 

$  375 $  USB 

$  376 $  1184 

$  377 $  1188 

$  378 $  1189 

$  379 $  1140 

$  380 $  1981 

$  381 $  1989 

$  382 $  1988 

$  383 $  1984 

$  384 $  198S 

$  385 $  1986 

$  3:6 $  1987 

$  387 $  1988 

$  368 $  1989 

$  389 $  1990 

$  390 $    99T 

$  391 $  18T9 


Practice  Act.        Code  C.  P, 

$  392 $  18T9 

$  3)3  Kepealed  1870 
$  394 $  1880 

$  895, i  l^^l 

$  396 $  1881 

$  3f;7 $  1881 

$  398 $  1881 

$  399 $  1881 

$400 $1888 

$  401 $  1884 

$  402 $  1985 

$  402 $  1989 

$  408 $  1986 

$  404 $  198T 

$  405 $  1988 

$  406 $  1990 

$  407 $  9064 

$  408 $  9065 

$  409 $  1991 

$  410 $  1999 

$  411 $  1998 

$  412   $  1995 

$  413 $  1996 

$  414 $  1*97 

$  415 $  9061 

$  416 $  9QjB8-9 

$417 g 

$418 ": 

$419 p 

$i20 ^ 

$421 -I 

$422 ^ 

$423 {g 

$  4&i  $  9019 

$  425 $  9018 

$  426 $  9014 

$  427 $  9015 

$  428 $  9091 
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Practice  ^^t.        Code  C.  P. 
$  429 $  »081 

$  430 $  aoaa 

$431 §  aoa* 

I  432 $  aOJSO 

$433 $  »0»4 

$  434 $  aoas 

$  435 $  ^»6 

$  436 $  »OaT 

$  437 $  3083 

$  438 $  a084r 

$  439  $  58085 

$440: $  5S08G 

$  441 $  »08T 

$  442 $  a088 

$443 $  »098 

$  444 $  »096 

$  446,. $  »09T 

$446 $  1000 

$  447.... $  1855 

$  448 $  198a 

$  449 $  1905 

$  450 $  1005>a» 

$  461 $  1906 

$  452 $  1907 

$^453 $  1900 

$*454 $  1980-81 

$  455 $  loei 

$456 $  1068 

$  467 $  1069 

$  458 ^1010 

$459 $  lOTl 

$  460 $  101» 

$461 $  1078 

$  462 $  107* 

$463 $  1075 

$  464 $  1076 

$466 $  1077 

$466 $  10841 


Practice  Act.        Code  C.  P. 

$  467 $  1085 

$  468 $  1086 

$  469 $  1087 

^  470 $  1088 

$  471 $  1089 

$  472 $  1000 

$  473     $  1091 

$  474 $  lOOa.; 

^  475 $  looas 

$  476 $  10»«i 

$  477 :.$  lOM? 

$  478 $  i0»e> 

$  479 $  1007; 

^  480 $  ISOO' 

$  481 $  laii    ^ 

$  482 $  i»iai 

$  483 $  1»18; 

$  484 $  iai4i 

$  485 $  iai5 

$  486 ^iai6. 

$  487 $  iai7 

$  488 $  iai8. 

$  489 ..$  laio 

$  491 $  laao 

$  492 $  i»ai 

$  493 $  laaa. 

$  494 $  10»1 

$  495 $  ioa» 

$  496 $  loas, 

$  497 $  10a4r 

$  498 $  10a5 

$  499.. $  loao. 

$  500 $  ioa7 

$  501  Bepealed  1855,  25ai 
$  502.Bes^aled  1855,  250. 
$  503  Bepealed  1855^  250v 

$  604 $  10«8 

$  505a $  lOao 


oOBBBBPONBnrci  Btstmimf—rtLAtftum  act  akd  ccmL 


i» 


I^raotioe  Act.        CtfAe  C.  P. 

6  606 (  loao 

$  607 ^  lOM 

$  508 (  10«1 

I  S09  Oaaoeled 

•^  510 ..i  1088 

$  511 ^1085 

$  512 ^  1088 

$  513 .^106t 

^  514 i  108«r 

$  51S ^1008 

$  516 i  100* 

^  517.. ^1005 

§  5». I  1008 

.^  519.T f  lOlOUHl 

^5M ^lOU 

$  Ml i  lOlJi 

^  622... ^  1018 

•$  fflSS ^lOl* 

i  624 410I8 

$  065 $  io*r 

4  626 4  1048 

4  827 i  1O50 

i^  82S ♦losa 

$  8» f  10S8 

$  590 i  108* 

$  581 $  1046 

(582 4  ««» 

4  834 ...♦  84« 

$  885 .4  •«• 

4  836 4  88» 

4  537 

4  538 4«88 

$  58f 4«** 

$  540 4  844 

$  641 4  *** 

4  642 i  848 

4  643 4  848 

$544 ♦«« 


Ptaetice  Act.        Code  G.  P. 

4  64S 4  86J»       , 

i  848 4  ««» 

4  6iT...... 4  88* 

4  548 4  865 

46^ 4 

$  560 4  8^* 

4  661 4  865^88 

4662 4  ««* 

4  868 4««* 

4  664 ,..4  8e» 

$  665 4  868 

4  658 4  870 

$  667 4  8^® 

4  568 $870 

$  569 4  810 

4  560 4  ^^ 

4  661 4»^<> 

$  562...  4870 

$  563 ^S70 

4  564 4870 

4  565 4870 

4  566 4  870 

$  867 4  ^^^^ 

$  568 $  »r8 

$  660 4  870    ^ 

(  570 4  85a 

$  571 4  851 

$  672 4  8*1 

4  673 4  «*» 

$  674 4855 

4  576 4  886 

$  577 4  887 

4  678 4  854-6-7 

4  579 4  *«» 

$  680 48*8 

4581 4  8»8 

«  682 4  8S* 

4  683 4  875-6 
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Pradice  Aei.        Code  C.  P. 
$  584 (  S7l^e 

$585 i  err 

$  586 .'.i  8TO-yj| 

$  587 i  881-a 

$  588 ♦  »50 

$  589 $  a»* 

$  690 (  885 

$591 $  890 

I  592 i  SIOlJ 

$695 $  881 

$  694 *....$  «91-a 

$  595 $  894 

596 $  895 

597 ^  89« 

$  598 i  896 

$  599 i  89T-90O 

$6eO I  901 

$  801 $  9a» 

$  602 $  904 

$  603 f  985 

$604 ^  911 

$605 $  919 

$  606 ^  913 

$  607 i  914-915 

$608 $916 

$609 $  91T 

$  610 $  918 

$  611 $  9»0 

$  612 $  9aa 

$613 $849 

$614 $  «49 

$  616 $  906 

$  617 $  90y_9 

$  618 $  910 

$619 $919 

$  620 $  aoi9 

$621 $7*8 

$622 $65t 


Practice  Act.        Code  C.  P. 

$  623 $  659 

$  624 $  974 

$  626 $  9T5 

4  626 $  976 

$  627 $  977 

$  628 $  97« 

$  629 $  979 

$  630  Repealed  1854,  100 

$  631 $  984 

$  632  Repealed  1855,  250 

$  633 $  9ai 

^  634 $  9»8 

$  635 $  996 

$  636 ^  9*9 

$  637 :...$  930 

$  638 $  931 

$  639 $  93» 

$  640 i  974 

$  641 $  988 

$  643.» $  ia9-30 

$  645 $  1055 

$  646 $  1056 

$  647 ...$  1058 

$  650 $  1057 

$  651 $  564-69 

$  652 $  564-69 

$  653 $  1108 

$  654 $  5*8 

$  655... $  1918-19 

$  656 $388 

$  658 $386 

$  659 ..$  387 

$  660 $  387 

$  661 $387 

$  602 $  887 

$  663 $  1051 

$  664 $596 

$  665 $  1034 
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Probate 
$      2 


Act. 


3. 

4. 

5 

6 

7. 

8. 

9. 
$  10. 
$  11 
$  12. 
$  13. 
$  U. 
$    15. 


16. 

$  17. 

$  18. 

$  19. 

$  20. 

$  2t. 

$  22. 

$  23. 

$  24. 

$  25. 

$  27. 

$  28. 

I  29. 

$  30. 

$  31. 

I  32. 

$  33. 

$  34. 

$  35. 

$  36. 

$  37. 

$  38. 

$  39. 

$  40. 


$ 
^ 


Code  C.  P. 
L294 
L996 
L»98 
La09 
L300 

Laos 

1399     ' 

1399 

L3<M8 

1309 

L305 

L303 

L304: 

L304: 

L303 

L306 

1307 

1308 

L3ia 

Lpl5 

[815 

L316 

L31T 

L318 

L3»9 

L323 

1334 

L3aT 

1338 

1339 

.$  1330 

.$  1331 

$  1339 

.$  1333 

.$  1338 
$  1339 

.$  1340 

.$  1341 


Probate  Act. 

»     $    *1 

$    42 

$    43 

$    44 

$    45 

$    46 

$    47 

$  48.... 

J    49 

I    50 

$    51 

$    62 

^  53..... 

$    54 

$  55..... 

I    56 

$    57 

$    58 

I    59 

$    60 

$    61 

$    62 

«    63 


$  64. 

$  65. 

$  66. 

$  67, 

I  68. 

f  69. 

$  70. 

$  71. 

$  72. 

$  73. 

$  74. 

$  76. 


$    76 «.   .  .$ 

$    77 $ 

«    78 ( 


Code  C.  P. 
.6  1349 

1350 

1851 

1359 

1353 

1354 

1355 

1356 

1356 

1360 

1361 

1365 

1366 

1367 

1369 

1370 

1368 

1371 

1379 

1873 

1374 

1375 

1376 

1377 

1378 

1879 

1383 

1384 

1385 

1886 

1369 

1387 

1388.90 

1391 

1399 

1393 

1896 

1397 
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Probate  Act.        Code  C^  P. 

$    79    $  139« 

$    80 $  1809 

J    81 $.1100 

I    82 (  1401 

I    83 (  1409 

I  84 i  i4oa 

I    85 $  1404 

I    86 i  1405 

I    87 $  1400 

I    88 $  1411 

$    89 (  141» 

I    90 $  1413 

I    91 (  1414 

I    92 $  1415 

$    93 (  1410 

$    94 $  1417 

i    95 $  1411 

I    96 i  1495 

i    97 $  14a« 

I    98 i  1493 

$    99 $  14JI4 

i  100 M**'' 

$  101 $  1498 

$  102 $  1490 

$  163 i  1480 

$  104 i  140Ji-aa 

5  105 $  1448 

$106 $  1444 

$  107 $  1445 

$  108 $  IMte 

$  109 i  144T 

$110 $  1448 

$  Ul $  1440 

$  112 $  1450 

$  113 $  1451 

$  114 $  1459-58 

$  115 i  15W 

$  116 $  1458 


Probftie  Act. 


Code  C.  P. 


17 $  1459 

18 $  1460 

19 $  1461 

20 $  1464 

21 i  1465-T* 

22 $  1466 

23 $  1467 

25 $  1468 

26 $  1469 

27 $  1470 


28. 
29. 
30. 
31. 
32. 
33. 
34. 
35. 


.$  1490.01 
.$  1499 
.$  1493 
$  1304.06 
.$  1496 
$  1497 
.$  1498 
.$  1499 


36 $  1500 

87 i  1501 

3S $  1509 

39 $  1503 

40 $  1504 

41 $  1505 

42 $  1507 

43 $  1508 

44 $  1509 

45 $  1510 

46 $  1511 

47 ..$  1519 

48 $1517 

49 $1518 

50 $  1539_9ia 

51 $  1595 

52 $  1596 

53 $  1596 

.3 $  1580-38 

54 $  1536 


COKBESPONDINOSECTIONS—PBOBATE  ACT  A3XD  CODE. 
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Probate  Act.        Co<le  C.  P. 

$  ir).> $  1587 

$  156    $  1538 

I  157 $  1589 

I  158 $  1540 

I  159 $  1589 

I  160 $  1541       • 

$  161  $  154a 

$  162 $  1548 

$  1*63 $  1544 

I  Ifti $  1545 

$  165 $  1546 

$  166 $  1547 

$  167 $  1548-50 

$  168.... $  1551 

$  169 $  155a 

(  170 ..^  1558 

$  171 (  1554 

$  172 $  1555 

$  173 $  1556 

$  174 (  155T 

$  175  ........  $  1558 

$  176 $  1559 

$  177 (  1560 

$  178 ^  1561 

I  179 ^  156a 

$  180 i  1568 

$  181 $  1564 

I  182 $  1565 

$  183 J  1566 

$  18i ..  $  1567 

$  185 !.$  1568 

$  18G $  1569-70 

$  18/ $  1569 

$  188 $  1571 

$  189     $  157a 

i  11)0     $  1573 

I  V.n   $  1574 

192 $  13«'5 


Probate  Act.         Code  0.  P. 

$  193 $  1576 

19i ^  1581 

y  195 ^  158a 

$  196 $  1588 

$  197 $  1584 

$  198..: $  1585 

J  199 $  1586 

$  200 $  1587 

$  201 $  1588 

$  202 $  1589 

$  203 $  1590 

$  204 $  1591 

$  205 $  1597 

$  206 $  1598 

$  207 $  1599 

$  203 $  1600 

$  209 $  1601 

$  210 i  160a 

^  211 $  1608 

^  212 $  1604 

$  213 $  1605 

$  214 $  1606-7 

$  215 ^  16ia 

$  216. i  1618 

$  217 ^  1614 

^  218 i  1616 

$  219 i  1616 

$  220 $  1617 

$  221 $  1618 

$  222 $  16aa 

$  223 $  i^as 

$  224 $  1034 

J  22-> $  leas 

$  226 $  icao 

$  227 $  10a7 

$  228 $  10a8 

$  220 $  loao 

$  230 $  1630 
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Probate  Act.         Code  C.  P. 

$531  $  1631 

$  232 $  16»a 

$  233 $  1«33 

$  234 i  16»5 

$  235 $  1636 

$  236 i  16»6 

$  237 $  163T 

$  238 f  1«38 

$  239 i  !«*« 

$240 $  16** 

$  241 $  16*» 

$  242 .'...$  16*6 

I  243 $  16*1'    . 

$244 $  16*8 

I  245 $  16*9 

$  246 i  1650 

$247 $  1651 

$248 $  165a 

$  249 $  165S 

$  250 \  1658 

$  251 $  1659 

$  252 $  1660 

$  253 $  1661 

$  254 J  1661 

$  255 $  1661 

$  256 i  1661 

$257 $  166* 

$  258 $  1665 

$  259 $  1666-6T 

$  260 $  1668-69 

$261 $1615 

$  262 $  16TT 

$  263 $  16T6 

$264 $  1618 

$  265 $  16T9 

$  268 $  1680 

$267 $  1681 

$268 $  168a 


Probate  Act.         Code  C.  P. 

$  270 $  1688 

$  271 $  16S4: 

$  272 -.$  1685 

$  273 $  1686 

$  274 $  1691 

$  275 $  169a 

$  276 $  1698 

$  277 $  1695 

$  278 $  1696 

$  279 $  169T 

$  280 $  1698 

$  281 $  1*«6 

$  282 $  1*11 

$  283 $  1*81 

$  284 $  1*«8 

$  286 $  1*89 

$  286 $  1**9 

$  287 $  1104-5 

$  28S $  1110 

$  289 $  1109 

$  290 $  1111 

$  291 $  a098 

$  293 !.$  1118 

$  294 $  1616-W 

$  295 $  1118 

$  296 $  1119 

$  297 

$  298 ;M 

$299 tj 

$  300 oQg 

$  301 

$  302 $  iiao    . 

$  302 $  1188 

$302 $  1189 

$  304 ♦  1^«8 

$  305 $  iia» 

$305 $  1141-4a 

$306 $1180 
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Probate  Act.        Code  G.  P.  Probate  Act.        Code  C.  P. 

$  307 i  1181  $  364 $  1118 

$  308 i  118a  $  355 i  1111 

$  303. ..4 $  1188  I  356 $  1118 

I  310 $  1184  ^  367 $  1119 

$  311 $  1135  I  353 i  1180 

$  312 i  1186  ^  359 ^  1181 

$  315 I  360 i  118a 

^316 S  $361 ^1183 

$317 S  $362 $1184 

$318 §  $368 $1185 

$819 S  $364 $1186 

$320 :$i  $365 ...$1181 

$821 ^  $866 $1188 

$822 S  $867 $1189 

$323 a  $368 $1190 

$824 5  $369 $1806 

$325 I  $870 $1114 

$326 «  $871 J  lioa 

$  828 $  1260  $  872 $  1801 

$  829 $  lail  $  873 ...$  180a 

$  831 $  laia  $  874 $1808 

$  836 $  1141  $  875 $  1804 

$  837 •....$  1148  $  376 $  1805 

4  838 $  1149  $  377  $  1800 

$  839..., \  1150  $  378 $  1193 

$  840 $  1151  $  879 $  1194 

$  341 $  lisa  $  380 $  1195 

$  342 $  1153-54  $  381 $  1196 

$  343 $  1154  $  382 $  1116 

$  844 $  1151  $  388 $  1801 

$  345 $  1158  $  384 $  1115 

$  846 $  1159  $  385 $  1191 

$  347 $  1163  $  386 $  1191- 

$  348 $  1164  •  $  387 $  1198 

$  349 $  1165  $  388 $  1199 

$360 $1168  $389 ^,H 

$  851 $  1169  $  390 ®  ^^ 


$  352 $  1110  $  391 

$S5J $  Ilia      .        $392 S*^« 


AN  ACT  TO  ESTABLISH  A 


CODE  OF  CIYIL  PEOCEDURE. 


The  People  of  the  State  of  California  represented  in  8enat§ 
and  Assembly  t  do  enact  asfoUowa : 


BionoH  1.    Titio  and  division  of  this  yoluinne. 


$  1*  This  Act  shall  be  known  as  The  Oons  of  Civil  Pbo 
CEDUBE  OF  Calefobnia,  and  is  divided  into  four  parts,  as 
follows  : 

Past  T.  Of  Oonrts  of  Justice. 

II.  Of  CivU  Actions. 

m.  Of  Spocial  Proceedings%f  a  avU  Nature. 

IV.  Of  Evidence. 

0.r    -.  - 


I 

i 

« 


CODE  OF  CIYIL  PEOCEDURE 


OF   CALIFORNIA. 


PRELIMINARY  PROYISIOIfS. 

Sionoir  2/  When  this  code  takes  eiEbct. 

5.  Not  retroactive. 

4.  Bole  of  construction  of  this  code. 

0.  Provisions  similar  to  existing  laws,  how  oonstmed* 

6.  Tenure  of  office  preserved. 

7.  Construction  of  repeal  as  to  certain  officers* 

8.  Actions,  etc.,  not  affected  by  this  code. 

9.  Limitations  shall  continue  to  run. 

10.  Holidays. 

11.  Same. 

12.  Computation  of  time. 

13.  Certain  acts  not  to  be  done  on  hdidayB* 
U.  "Seal "defined. 

15.  Joint  authority. 

16.  Words  and  phrases. 

17.  Certain  terms  used  in  this  code  defined. 

18.  Statutes,  etc.,  inconsistent  with  code  repealed* 

19.  This  act,  how  cited,  enumerated. 

20.  Judicial  i^medi^  defined. 

21.  Division  of  judicial  remedies. 

22.  Action  defined. 

23.  Special  proceeding  defined. 
2i.  Division  of  actions. 

25.  Civil  actions  arise  out  of  obligationB  oir  ix^Juriei. 

26.  Obligation  defined. 

27.  Division  of  injuries. 

28.  Injuries  to  property. 

29.  lujuries  to  the  person. 

80.  Civil  action,  by  whom  prosecuted 

31.  Criminal  actions. 

32.  Civil  and  criminal  remedies  not  merged. 


SI  VBELDONABT  VBOTBBO'm,  ^  9^ 

$  S>  This  code  takes  efBsci  at  twelve  o'clock  noon,  on  the 
fint  day  of  January,  eighteen  hundred  and  Beventy-three. 

$  8.    No  part  of  it  is  retroactiTe,  nnleea  expressly  so  de- 
clared. 
40aL15S-4. 

i  4),  The  role  of  the  common  law,  that  statntes  in  deroga- 
tion thereof  are  to  be  strictly  construed,  has  no  application  to 
tiiis  code.  The  code  establitihes  the  law  of  this  State  rc8X)ect- 
ing  the  subjects  to  which  it  relates,  and  its  provisions  and  all 
proceedings  under  it  are  to  be  liberally  construed,  with  a  view 
to  effect  its  objects  and  to  promote  justice.  N.  Y.  0.  Civ. 
Prac.  $  3. 

7CaL291:17  ObL487. 

$  5.  The  provisions  of  this  code,  so  far  as  they  are  substan* 
tially  the  same  as  existing  statutes,  must  be  construed  as  con- 
tinuations thereof  and  not  as  new  enactments. 

$  &  All  persons  who  at  the  time  this  code  takes  effect  hold 
office  under  any  of  the  acts  repealed  continue  to  hold  the  same 
according  to  the  tenure  thereof,  except  those  offices  which  are 
not  continued  by  one  of  the  codes  adopted  at  this  session  of 
the  Legislature. 

$  7*  When  any  office  is  abolished  by  the  repeal  of  any  act, 
and  such  act  is  not  in  substance  re-enacted  or  continued  in 
either  of  the  codes,  such  office  ceases  at  the  time  the  codes 
tike  effect. 

$  8.  No  action  or  proceeding  commenced  before  this  code 
takes  effect,  and  no  right  accrued,  is  affected  by  its  provisions, 
bat  the  proceedings  therein  must  conform  to  the  requirements 
of  this  code  as  far  as  applicable. 

$  9.  When  a  limitation  or 'period  of  time  prescribed  in  any 
existing  statute  for  acquiring  a  right  or  barring  a  remedy,  or 
for  any  other  purpose,  has  begun  to  run  before  this  code  goes 
into  effect,  and  the  same  or  any  limitation  is  prescribed  in  this 
code,  the  time  of  limitation  continues  to  run,  and  has  the  like 
effect  as  if  the  whole  period  had  begun  and  ended  ai'ter  its 
adoption. 
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$  to.  Holidays  within  tlie  meanings  of  thin  code  are :  every 
Sunday,  the  first  day  of  January,  ihe  twenty-flecond  day  of 
February,  the  fourth  day  of  July,  the  twenty-filth  day  of  De- 
cember, every  day  on  which  an  election  is  held  throughout  fbe 
State,  and  every  day  appointed  by  the  President  of  the  United 
States,  or  by  the  Oovemor  of  this  State,  for  a  public  fast* 
Hurnksgiving  or  holiday. 

^  11.  ■  If  the  first  day  of  January,  the  tweniy-seoond  day  of 
February,  or  the  twenty-fifth  day  of  December  falls  upon  ft 
Sunday,  the  Monday  following  is  a  holiday. 

^  19.  The  fme  in  which  any  act  provided  by  law  is  to  be 
done,  is  computed  by  excluding  the  first  day  and  including  the 
last,  unless  the  last  day  is  a  holiday,  and  then  it  is  also  ex- 
cluded. 

^  13.  Whenever  any  act  of  a  secular  nature,  other  ihaa  ft 
work  of  neces  ity  or  mercy,  is  appointed  by  law  or  contract  to 
be  performed  upon  a  particular  day,  which  day  falls  upon  a 
holiday,  such  act  may  be  performed  upon  the  next  business 
day  with  the  same  effect  as  if  it  had  been  performed  upon  the 
day  appointed. 

$  1^  When  the  seal  of  a  courts  pnblie  officer,  or  person,  is 
required  by  law  to  be  affixed  to  any  paper,  the  word  *'  seal " 
includes  an  impression  of  such  seal  upon  the  paper  alone,  as 
well  as  upon  wax  or  a  wafer  affixed  thereto. 

3Cal.315:5  0aL22l) 

f  15.  Words  giving  a  joint  authority  to  throe  or  more  pub* 
lie  officers  or  other  persons,  are  ecmstrued  as  giving  such  an. 
thority  to  a  majority  of  them,  unless  it  is  otherwise  ezpresaed 
in  the  act  giving  the  authprity.     • 

$  16.  Words  and  phrases  are  construed  according  to  the 
context  and  the  ajiproved  usage  of  the  language ;  but  technical 
words  and  phrases  and  sich  others  as  have  acquired  a  peculiar 
and  appropriate  meaning  in  law,  or  are  defined  in  the  succeed- 
ing section,  are  to  be  construed  according  to  some  peculiar  and 
appropriate  meaning  or  definition. 
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f  IT.  Whenever  fho  tenna  mentioned  in  this  gection  ftrer 
employed  in  thia  code,  they  are  employed  ia  the  senses  here- 
after affixed  to  them,  except  where  a  different  sense  plainly 
appears: 

1.  The  term  "  signature  "  inclndes  any  name,  mark  or  sign 
written  with  intent,  to  authenticate  any  instmment  or  writing. 

2.  The  term  ' '  writing  "  includes  both  printing  and  writing. 
8.    The  term  "land"  and  the  phrases  "real  estate"  and 

<*real  property."  inclnde  lands,  tenements  and  hereditaments, 
and  all  rights  thereto  and  interests  therein. 

4.  The  words  "  personal  property  "  include  money,  goods, 
chattels,  evidence  of  debt,  and  "things  in  action." 

5.  The  word  '*  property"  includes  personal  and  real  prop- 
erty. 

6.  The  word  "month"  means  a  calendar  month,  unless 
otherwise  expressed,  and  the  word  "year,"  and  also  the  abbre- 
•nation  "  A.  D."  is  equivalent  to  the  expression  "  year  of  our 
Lord." 

7.  The  word  "oath"  includes  "affirmation"  in  all  cases 
where  an  affirmation  may  be  substituted  for  an  oath ;  and  in 
like  cases  the  word  "swear"  includes  the  word  "affirm." 
Every  mode  of  oral  statement  under  oath  or  affirmation  is 
embraced  by  the  term  "  testify,"  and  every  written  one  in  the 
term  "depose." 

8.  The  word  "  state,"  when  applied  to  the  different  parts  of 
the  United  States,  includes  the  district  of  Columbia  and  the 
territories,  and  the  words  "United  States"  may  include  the 
district  and  territories. 

9.  Where  the  term  "  person  "  is  used  in  this  code  to  desig- 
nate the  party  whose  property  may  be  the  subject  of  any 
offisnoe,  action  or  proceeding,  it  includes  this  state,  any  other 
state,  government  or  country  which  may  lawfully  own  any 
property  within  this  state,  and  all  public  and  private  corpora- 
tions or  joint  a8sociation|,  as  well  as  individuals. 

10  The  word  "person"  includes  bodies  politic  and  cor- 
porate. 

11.  The  singular  number  includes  the  plural,  and  the 
plural  the  singular. 
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12.  Woivls  used  in  ^bo  mtmidiBe  gMider  wmptehtM,  m 
well,  the  feminine  and  nenter. 

13.  Words  used  in  the  pf^esent  i«oa»  ia«liide-.tiie  fiitiiM# 
but  exclude  the  past. 

14.  The  word  ^' will  "iaehidMcodteUs. 

16.  The  word  **  writ"  signifies  aa  ogpder  <Mr  |ireoept  in  writ- 
ing issued  in  the  name  i>f  the  pec^le,  or  of  a  coort  or  jndioMl 
officer. 

16.  "  Process'*  is  a  writ  or  sttatmoinfl  iasned  la  the  course 
of  judicial  proceedings. 

17.  The  word  "  yessel  **  when  used  with  reference  to  ship- 
ping, includes  ships  of  all  kinds,  steamboats,  and  steamships* 
canal  boats,  and  every  structure  adapted  to  be  navigated  from 
place  to  place. 

18.  The  term  "peace  officer"  signifies  any  one  of  the 
officers  mentioned  in  section  eight  hundred  and  seventeen 
of  the  Penal  Code. 

19.  The  term  * '  magistrate  "  signifies  any  one  of  fhe  officers 
mentioned  in  section  eight  hundred  .and  eight  of  the  Penal 
Code. 

^  18.  No  statute,  law  or  rule  is  continued  in  force,  because 
it  is  consistent  with  the  provisions  of  this  code  on  the  same 
subject ;  but  in  all  cases  provided  for  by  the  code,  all  statutes, 
laws  and  rules  heretofore  in  force  in  this  state,  whether  consis- 
tent or  not  with  the  provisions  of  this  code,  unless  expressly 
continued  in  force  by  it,  are  repealed  and  abrogated. 

This  repeal  or  abrogation  does  not  revive  any  former  law 
heretofore  repealed,  nor  does  it  affect  any  right  already  exist- 
ing or  accrued,  or  any  action  or  proceeding  already  taken, 
except  as  in  this  code  provided ;  nor  does  it  affect  any  private 
statute  not  expressly  repealed. 

^  10.  This  Act  whenever  cited,  enumerated,  referred  to,  or 
amended,  may  be  designated  as  the  "  Code  of  Civil  Proce- 
dure," adding  wheal  neoessary  the  number  of  the  section. 

$  90.  Judicial  remedies  are  such  as  are  administered  by 
the  courts  of  justice,  or  by  judicial  officers  empowered  for  thai 
purpose  by  the  constitution  and  slaiateii  of  this  state.  N.  Y.  C. 
C.  P.,  i  5. 
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$  91.    These  remedies  are  diTided  into  two  classes  : 

1.  Actions;  and, 

2.  Special  proceedings. 

$  93.  An  action  is  an  ordinary  proceeding  in  a  court  of 
Justice,  by  which  one  party  prosecutes  another,  for  the  en- 
forcement or  protection  of  a  right,  the  redress  or  prevention 
of  a  wrong,  or  the  punishment  of  a  public  offence. 

^  93.    Every  other  remedy  is  a  special  proceeding. 

$  94»    Actions  are  of  two  kinds : 

1.  Civil;  and. 

2.  Criminal. 

$  95.   A  civil  action  arises  out  ot-^ 

1.  An  obligation. 

2.  An  injury. 

j^  9G.  An  obligation  Is  a  legal  duty,  by  which  one  person  is 
bound  to  the  psrformance  of  an  act  towards  another,  and 
arises  from — 

1.  The  contract  of  the  parties ;  or, 

2.  The  operation  of  law. 

$  97.    An  injury  is  of  two  kinds : 

1.  To  the  person ;  and, 

2.  To  property, 

$  98.  An  injury  to  property  consists  in  depriving  its  owner 
of  the  benefit  of  it,  which  is  done  by  taking,  withholding,  dete- 
riorating or  destroying  it. 

§  99   Every  other  injury  is  an  injury  to  the  peraon. 
SS  20-^  are  taken  from  N.  T.  G.  O.  P.,  8S  5-14. 

$  30.  A  civil  action  is  prosecuted  by  one  party  against 
another  for  the  enforcement  or  protection  of  a  right,  or  the 
redress  or  prevention  of  a  wrong.   N.  Y.  C.  0.  P.,  $  16. 

$  81.  The  Penal  Code  defines  and  provides  for  the  prose- 
cution of  a  criminal  action. 

$  39,  When  the  violation  of  a  right  admito  of  both  a  civil 
and  criminal  remedy,  the  right  to  prosecute  the  one  is  not 
merged  in  the  other.    N.  Y.  0.  C.  P.,  $  18. 

c.  o.  p.— II 
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OF  COURTS  OF  JUSTICE. 


TjtIM  L      GoUBTS    of   JuSTIOE— THEIB   ObOANIZA,TION,   JUBIEh 

DicnoN  AND  Teexs.    $$  33-152. 
Title  n.    Judicial  Officers.    $$  156-187. 
TtFLE  IIL    Persons  Invested  WITH  Judicial  PowEBS.  $$  190- 

269. 
Title  IV.     Hjnisterial  Officebs  of  Ooubts  of  Justice. 

$$  262-271. 
Tetle  Y.      Pebsons  Invested  with  Ministerial  Powebs. 

$$  275-304.  / 


9  38  C0X7BTS  OF  JUSnCE.  28 

TITLE    I. 

OF  THEIR  ORGANIZATION,  JURISDICTION  AND  TERMS. 

Chapter  I.    Of  ooubts  of  justicb  in  general.  $$  33-34. 

II.    Of  the  coubt  fob  the  tbial  of  impeachments. 
$$  35-38. 

III.  Of  the  supbeme  coubt.  $$  40-50. 

IV.  Of  the  distbict  coubts.  $$  54-78. 
V.    Of  the  county  coubts.  $$  82-90. 

VI.    Of  the  pbobate  coubts.  $$  04-100. 
Vn.    Of  the  municipal  cbdhinal  coubt  op  «aw  fban- 

CISCO.  $$  104-110. 
Vni.   Of  justices'  coubts.  $$  112-118. 
IX.    Of  police  coubts.  $  121. 
X.   Genebal  pbovisions  BESPECTiNa  coubts  of  jus- 
tice. $$  124-152. 


CHAPTER   I. 

COURTS  OP  JUSTICE  IN  GENERAL. 

SsonoN  83.   The  several  Ck>arts  of  tUs  State. 
34.   €k>urts  of  Record. 

$  33.    The  following  are  the  courts  of  justice  of  this  State : 

1.  The  court  for  the  trial  of  impeachments. 

2.  The  supreme  court. 

3.  The  district  courts. 

4.  The  county  courts. 

5.  The  probate  conrts. 

C.    The  municipal  criminal  court  of  San  Francisco. 

7.  The  justices'  courts. 

8.  The  police  counts. 

Based  upon  Stat.  1863,  p.  333,  adding  Municipal  Criminal  Coart,  (Stat. 
1863-'70,  p.  529),  and  substitatin^r  "  police  courts  "  for  "rocorders,"  etc 
Of  courts  ingenerfdand  their  jurisdiction.    1  Cal.  48o;  2  Cal.  74, 308}  8 
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Cal.  ISO;  4  CSaL  368;  5  Cal.  43,  195.  237;  6  Cal.  143,  359, 685;  7  Cal.  6-5,  54;  8 
Cal.26,562;  9  Cal.  607,  697;  10  Cal.  49;  12  Cal.  128,  806;  13  Cal.  24;  16  Cal. 
«2;  17  Cal.  517;  19  OaL  210,  374;  21  Cal.  41%  438;  23  Cal.  SSS;  25  Cal.  49:  27 
Gal.  163 ;  20  Cal.  435, 439 ;  31  Cal.  342 ;  32  Cal.  241 ;  33  Cal.  279,  505.  Hahn  vs. 
Kelley,34  Gal.  391;  37  Cal.  69,  263,  456;  38  Cal.  393;  39  Cal.  157. 

(  84.   The  courts  enumerated  in  the  first  six  subdivisions 
of  the  preceding  section  are  courts  of  record. 


CHAPTEE  n. 

OF  THE  COUBT  FOR  THE  TRIAL  OF  IMPEACHMENTS. 

Section  35.   Members  of  the  court. 

36.  Jurisdiction. 

37.  Officers  of  the  court. 

3S.    Trial  of  impeachments  provided  for  in  penal  code. 

$  83.    The  court  for  the  trial  of  impeachments  is  composed 
of  the  members  of  the  senate,  or  a  majority  of  them 

$  86.  The  court  has  power  to  try  impeachments,  when 
presented  by  the  assembly,  of  the  govemor,  lieutenant-gov- 
ernor, secretary  of  state,  controller,  treasurer,  attorney- 
general,  surveyor-general,  justices  of  the  supreme  court  and 
judges  of  the  district  courts,  for  any  misdemeanor  in  office 
Const,  art.  ^,  §  18. 

$  37.    The  clerk  and  officers  of  the  senate  are  the  Clerk  and 
officers  of  the  court. 

$  88.    Proceedings  on  the  trial  of  impeachments  are  pro- 
vided for  in  the  penal  code. 
See  penal  code,  chapter  1,  title  II,  xMirt  n. 


d 
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CHAPTEE  in. 

OP  THE  SUPREME  COURT. 

SxcTTOK  40.  Members  of  the  court. 

41.  Chief  justice. 

42.  Jurisdictiou  of  two  kinds. 

43.  Original  jurisdiction.  > 

44.  AppeUate  Jurisdiction. 

45.  May  reverso,  affirm  or  modify,  etc.,  remittitur. 

46.  Number  of  judges  necessary  for  the  transactibn  of 

business. 

47.  Number  to  pronounce  judgment. 

48.  Court  always  open  for  certain  purposeSi^ 

49.  Terms,  when  held,  additional  terms; 

50.  Terms,  where  held. 

$  40.  The  supreme  court  consists  of  a  chief  justice  and 
four  associate  justices,  elected  at  the  judicial  elections,  and 
holding  their  offices  for  the  term  of  ten  years  from  the  first  day 
of  January  next  after  their  election. 

Const,  art.  G,  &§  2-3,  Stat.  1863.  333.    2  Gal.  196,  610. 

The  eligibility  and  residence  of  justices  is  provided  for  in  %  156. 

$  41.    The  juBtioe  haying  the  shortest  term  to  senre  is  the 
chief  justice.     . 
SUt.  1863,  323. 

I  Au  Act  to  deter mitie  who  must  act  as  Chief  Justice  of  Hue  Su- 
preme Covrt. 

S.icTioN  1.  That  Justice  of  the  Supreme  Court,  elected  by 
tbo  p3ople,  who  has  the  shortest  term  to  servo  under  his  com- 
mission is  the  Chief  Justice  after  the  expiration  of  the  term  of 
tiio  iircjsent  Chief  Justice. 

Sec.  2.  In  case  two  or  more  of  the  Justic's  of  the  Supreme 
Court  shall  l)e  equally  entitled  to  the  office  of  Chief  Justice 
aftor  the  expiration  ot  the  term  of  the  present  Chief  Justice, 
and  neitlier  of  the  two  shall  voluntarily  and  in  writhig  waive 
his  right  to  be  such  Chief  Justice,  then  such  Justices  shall 
dotcrmine  by  lot  which  of  them  shall  hold  such  office,  and  a 
record  of  the  allotment  or  waiver  shall  be  entered  in  the  min- 
utes of  the  Court,  and  a  certified  copy  thereof  shall  be  trans- 
mitted to  the  Secreteury  of  State  and  be  filed  in  his  office. — 
Apjtroecd  March  14, 1872.    Statute  1871-2,  p.  364.  ] 

$  4%    The  jurisdiction  of  this  court  is  of  two  kinds  : 
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1.  Original;  and, 

2.  Appellate. 

Oenerally.  5  Oal.  89. 90, 134, 141, 947;  7  Oal.  181 ;  8  OaL  297:  10  OaL  348; 
11  Cal.  175;  14GaL230;  15GaI.75;  190aL  124;  20  Gal.  141,387;  21  Gal.  166; 
22Gal.82;  26 Cal.  183, 273;  28  CaL  115;  31  CaL  107 ;  34  Gal.  28,  I67;36Gal. 
328;  37  OaL  437. 

^  43.  Its  original  jurisdiction  extends  to  the  issnance  of 
writs  of  mandate,  review,  prohibition,  habeas  corpus  and  aU 
writs  necessary  to  the  exercise  of  its  appellate  jurisdiction. 

The  Const,  art.  6^  S  4,  prior  to  1862,  read:  "And  the  qaid  court,  and 
each  of  the  jastices  thereof,  as  well  as  all  district  and  county  jadges, 
shall  have  power  to  issue  writs  of  habeas  corpus  at  the  instance  of  any 
person  held  in  actual  custody.  They  shall  also  have  power  to  issue  all 
other  writs  and  process  necessary  to  the  exercise  of  their  appellate  juris- 
dietion,  and  shall  be  conservators  of  the  peace  throughout  the  State." 

As  amended  in  1862,  in  reads:  "The  court  shall  also  have  power  to 
issue  writs  of  mandamus,  certiorari  and  prohibition,  and  habeas  corpus ; 
and  also  all  writs  necessary  or  jnroi^er  to  the  complete  exercise  of  its  up- 
pellate  jurisdiction ;  each  of  the  justices  shall  have  i>ower  to  issue  writs 
of  habeas  corpus  to  any  jNurt  of  the  State,  uinm  petition  on  behalf  of 
any  {person  held  in  actual  custody,  and  may  make  such  writs  returnable 
before  himself,  or  the  supreme  court,  or  before  any  district  court,  or  any 
county  court,  in  the  State,  or  before  any  judge  of  said  courts." 

See  Stat.  1863, 334. 

The  provisions  concerning  the  writ  of  habeas  corpus  have  been  inserted 
in  the  Penal  Code,  Part  ii.  Title  xii. 

Mandamus.  25 CaL  26;  2S  Cal.  689;  36 Cal.  288;  39 Cal.  189;  1  Cal.  143 ; 
14  Cal.  231; 

Certiorari.  25 Cal. 26; 95;  30 CaL 98;  40CaL481;  ICaL  143,192;  18Cal. 
60;  21  Cal.  166. 

Habeas  corpus.  29  CaL  26 ;  1  CaL- 143;  11  CalL  222;  18  CaL  60;  ^  Cal. 
l'i9;23CaL9B& 

Prohibition.   25  CaL  26;  1  Cal.  143. 

$  44w    Its  appellate  jurisdiction-extends— 

1.  To  all  civil  actions  for  relief  formerly  given  in  courts  of 
equity. 

2.  To  all  civil  actions  in  which  the  subject  of  litigation  is 
not  capable  of  pecuniary  estimation. 

3.  To  all  civil  actions  in  which  the  subject  of  litigation  is 
capable  of  pecuniary  estimation,  which  involve  the  titie  or 
possession  of  real  estate,  or  the  legality  of  any  tax,  impost. 
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assessment,  toll  or  municipal  fine,  or  in  which  the  demand, 
exclusive  of  interest,  or  the  value  of  the  property  in -contro- 
versy, amounts  to  three  hundred  dollars. 
4.    To  all  special  proceedings. 
6.    To  all  cases  arising  in  the  probate  courts ;  and, 
6.    To  all  criminal  actions  amounting  to  felony,  on  questions 
of  law  alone. 

§  4  of  article  6  of  tho  constitution,  aa  it  stood  prior  to  amendments  of 
1862,  \r&s  as  follows:  "Tho  supreme  court  shall  have  appellate  juris- 
diction in  all  cases  when  the  matter  in  dispute  exceeds  two  hundred 
dollars,  when  the  legality  of  any  tax,  toll,  or  impost,  or  municipal  fine  is 
in  question,  and  in  all  criminal  cases  amounting  to  felony,  on  questions 
of  law  alone.  »»»»*»»»»»»»* 
And  as  amended  in  1862,  (stat.  1863, 334,)  is  as  follows :  "The  supreme 
court  shall  have  appellate  jurisdiction  in  all  cases  in  equity;  also,  in  all 
cases  at  law  which  involve  the  title  or  possession  of  real  estate,  or  the 
legality  of  any  tax,  impost,  assessment,  toll  or  municipal  fine,  or  in 
which  the  demand,  exclusive  of  interest,  or  the  value  of  the  property  in 
controversy,  amounts  to  three  hundred  dollars;  also,  in  all  cases  arising 
in  the  probate  courts:  and  also,  in  all  criminal  cases  amounting  to 
felony,  on  questions  of  law  alone."    Stat.  1863, 334. 

The  supreme  court  shall  have  jurisdiction  to  review,  upon  api)eal: 

First— A  final  judgment  in  any  of  the  cases  mentioned  m  the  precede 
ing  section ;  and  to  review,  upon  the  appeal  from  such  judgment,  any  in- 
termediate order  or  decision,  involving  the  merits,  and  necessarily 
affecting  the  judgment. 

Second— An  order  granting  or  refusing  a  new  trial ;  an  order  granting 
or  dissolving  an  injunction;  and  an  order  refusing  to  grant  or  dissolve 
an  injunction ;  and  any  special  order  made  after  final  judprment. 

SuB-DivisioN  3— Real  property:  31  Cal.  140.  Tax,  etc.:  30  Cal.  98. 
Money  demands,  etc. :  1  Cal.  15 ;  2  Cal.  156 ;  12  Cal.  280 ;  13  Cal  23 ;  14  Cal. 
278;  15  Cal.  406;  18  Cal.  409,  693;  20  Cal.  89,  173, 174;  23  Cal.  61, 199, 285;  21 
Cal.  106:  28  Cal.  180 ;  30  Cal.  545;  34  CaL  28. 

Sub-division  4:  3i  Cal.  82. 

Sub-division  6:  6  Cal.  295;  7  Cal.  139, 165;  30  Cal.  98;  35  Cal.  390. 

$  45.  The  court  may  reverse,  affirm  or  modify  any  order 
or  judgment  appealed  from,  and  may  direct  the  proper  judg" 
ment  or  order  to  be  entered,  or  direct  a  new  trial  or  further 
proceedings  to  be  had.  Its  judgment  must  be  remitted  to  the 
court  from  which  the  appeal  was  taken. 
Based  upon  stat.  1863,  334.    See  §^  956,  957. 

$  46.  The  presence  of  three  justices  is  necessary  for  the 
transaction  of  business,  but  one  or  more  of  the  justices  may 


(  Reconstbucted.  ] 

$  50.  The  April  and  October  terms  of  this  court  shall  be 
held  at  the  capital  of  the  state.  If  proper  rooms  in  which  to 
hold  the  coart,  and  for  the  accommodation  of  the  officers 
thereof  are  not  provided  by  the  state,  together  with  attendants, 
furniture,  fuel,  lights,  and  stationery,  suitable  and  sufficient 
for  the  transaction  of  business,  the  court  may  direct  the  sher- 
iff of  the  county  in  which  it  is  held  to  provide  such  rooms, 
attendants,  furniture,  fuel,  lights  and  stationery,  and  the  ex- 
penses thereof ,  certified  by  a  majority  of  the  justices  to  be  cor- 
rect, must  be  paid  out  of  the  state  treasury.  The  January  and 
July  terms  of  this  court  may  be  held  at  the  city  and  county  of 
San  Francisco,  provided  the  board  of  supervisors  thereof,  at 
the  discretion  of  said  board,  shall  procure  and  maintain  at  the 
expense  of  said  city  and  county,  rooms  and  furniture  accepta- 
ble to  the  justices  of  said  court  for  the  accommodation  of  the 
business  thereof,  and  of  its  respective  officers,  together  with 
necessary  attendants,  fuel  and  lights,  and  the  board  of  super- 
visors of  said  city  and  county  are  hereby  authorized  to  appro- 
priate all  necessary  funds  to  defray  the  expenses  aforesaid, 
payable  out  of  the  general  fund  of  said  city  and  county.  If 
the  said  board  of  supervisors  shall  accept  the  provisions  of  this 
act  and  procure  the  necessary  rooms  and  furniture  at  said  city 
and  county  for  the  accommodation  of  said  court  and  its  offi- 
cers, then  it  shall  be  the  duty  of  said  board  to  permanently 
maintain  such  rooms  and  furniture,  together  with  the  neces- 
sary attendants,  fuel  and  lights,  and  upon  the  failure  of  said 
board  so  to  do,  after  having  accepted  the  provisions  of  this  act 
as  aforesaid,  the  court  may  direct  the  sheriff  of  said  city  and 
county  to  provide  such  rooms,  furniture,  fuel  and  lights,  and 
the  expenses  thereof,  certified  by  a  majority  of  the  justices  to 
be  correct,  shall  be  a  charge  against  said  city  and  county,  and 
must  be  paid  out  of  the  general  fund  thereof.  Until  such  time 
as  the  board  of  supervisors  of  said  city  and  county  shall  ac- 
cept the  provisions  of  this  act,  the  January  and  July  terms  of 
this  court  shall  continue  to  be  held  at  the  capital  of  the  state, 
provided,  that  in  no  event  shall  the  state  hereafter  be  put  to 
any  additional  expense  of  any  kind,  character  or  nature,  by 
reason  of  the  holding  of  any  term  or  terms  of  said  court,  at 
said  city  and  county  of  San  Francisco.  ( In  effect  March  30, 
1874.) 
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transact  snch  bnsineBs  as  can  be  done  at  chambers,  and  may 
adjourn  the  coort  from  day  to  day,  with  the  same  effect  as  if 
all  were  present. 

$  4:7.  The  concurrence  of  three  justices  is  necessary  to 
pronounce  a  judgment;  if  three  do  not  concur,  the  case  must 
be  reheard. 

Stat.  1863, 334:  "  §  11.  The  pre8enoe/)f  three  justices  shall  be  necessary 
for  the  transaction  of  business,  excepting  such  business  as  may  be  done 
at  chambers ;  and  the  concurrence  of  three  justices  shall  be  necessary 
to  pronounce  a  judgment.  Whenever  questions  of  importance  are  in- 
volved in  the  cases  decided,  and  are  passed  xipon  by  the]  court,  the 
reasons  or  grounds  of  the  decision  shall  be  given  in  a  imtteu  opinion 
accomi>anying  the  same."    13  Gal.  24. 

$  48.  For  the  purpose  of  issuing  writs  of  mandate,  review, 
prohibition,  habeas  corpus,  and  all  writs  necessary  to  the  ex- 
ercise of  its  appellate  jurisdiction,  filing  opinions  and  entering 
orders  and  judgments,  this  court  is  always  open  and  in  session. 

$  49.  There  must  be  four  terms  in  each  year,  for  the  hear- 
ing of  causes,  to  commence  on  the  second  Monday  of  January, 
April,  July  and  October.  Additional  terms  may  also  be  held 
by  order  of  the  court. 

Stat.  1863, 334:  "  §  10.  There  shall  be  four  terms  of  this  court  in  each 
year  for  the  hearing  of  causes,  to  commence  on  the  first  Monday  of  Jan- 
uary, April,  July  and  October,  and  to  continue  until  the  fourth  Satur- 
day thereafter,  inclusive,  unless  all  the  oases  ready  for  hearing  are  sooner 
disposed  of.  If  all  the  cases  i^ady  for  hearing  be  not  disi>osed  of,  the 
terms  may  be  continued  so  much  longer  as  in  the  oiunion  of  the  court 
the  public' interest  shall  require.  The  court  shall  be  deemed  always  open 
for  the  filing  of  opinions  and  the  rendition  of  judgment  and  orders." 

Stat.  1569-70, 382:  "  §  10.  There  shall  be  four  terms  of  the  court  in  each 
year,  for  the  hearing  of  causes,  to  commence  respectively  on  the  second 
Monday  of  January,  April,  July  and  October.  The  court  shall  be  deemed 
always  oi)en  for  the  filing  of  opiniona  and  Sthe  rendition  of  judgments 
and  orders." 

$  50.  The  terms  of  this  court  must  be  held  at  the  capital 
of  the  state.  If  proper  rooms  in  which  to  hold  the  court,  and 
for  the  chambers  of  the  justices,  are  not  provided  by  the  state, 
together  with  attendants,  furniture,  fuel,  lights  and  stationery, 
suitable  and  sufficient  for  the  transaction  of  business,  the  court 
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may  direct  the  sheriff  of  the  county  in  which  it  is  held  to  pro- 
vide such  rooms,  attendants,  furniture,  fuel,  lights  and 
stationery,  and  the  expenses  thereof,  certified  .by  a  majority 
of  the  justices  to  he  correct,  must  he  paid  out  of  the  state 
treasury. 

Stat.  1868, 334. 

Power  to  make  rales^  %$  129-130.   To  change  place  of  holding  court 

An  Act  to  regvUate  Practice  in  (he- Supreme  Oouri, 

Approved  March  16, 1872. 

$  1.  Every  civil  cause  on  appeal  in  the  Supreme  Court  must 
be  decided,  and  the  decision  of  the  Court  filed  within  six 
months  isifter  the  same  is  submitted ;  if  not  so  decided,  and  the 
decision  filed,  the  cause  may,  on  notice  of  either  party,  of  at 
least  thirty  days,  to  the  adverse  party,  be  again  placed  on  the 
calendar  for  a  re-argument. 

^  2.  Every  cause  which  shall  have  been  pending  on  appeal 
in  said  Court,  for  a  period  of  six  months  prior  to  the  taking 
effect  of  this  J^i,  and  shall  have  been  submitted,  shall,  on 
notice  filed  and  served,  by  either  party  on  the  adverse  party 
and  the  Clerk  of  the  Court,  thirty  4ays  before  the  commence- 
ment of  the  next  succeeding  term,  be  placed  on  the  calendar 
for  that  term  for  re-argument. 
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$  54^    The  state  is  divided  into  seventeen  judicial  districts. 

[An  act  approved  February  20th,  1872,  created  the  eighteenth 
judicial  district  by  a  division  of  the  seventeenth  district.  ] 

[An  act  approved  March  8th,  1872,  created  thfl  nineteenth 
and  twentieth  judicial  districts  by  a  division  of  the  third, 
fovrtli,  twelfth  and  fifteenth  districts.] 

$  53.  There  must  be  a  district  court  held  in  eadi  of  the 
judicial  districts. 

$  5«.  The  judge  thereof  is  elected  by  the  electors  of  the 
district,  at  the  judicial  elections,  and  holds  his  office  for  the 
term  of  six  years  from  the  first  day  of  January  next  succeed- 
ing his  election. 

Const,  art.  YI,  §  5,  stat.  1863,  p.  835.  As  to  residence  and  eligibility  of 
jndges.  Bee  §S  197-*159.  Ab  to  appointment  in  case  of  vaoanoy.  See  polit- 
ical code.    11  CaL  49, 77 ;  12  Gal.  378 ;  17  Gal.  IL 

(  57.     The  jurisdiction  of  the  district  courts  extends — 

1.  To  all  civil  actions  for  relief  formerly  given  in  courts 
of  equity. 

2.  To  all  civil  actions  in  which  the  subject  of  litigation  is 
mot  capable  of  pecuniary  estimation. 

3.  To  all  civil  actions  ^except  actions  of  forcible  entry  and 
detainer)  in  which  the  subject  of  litigation  is  capable  of  pecu- 
cuniary  estimation,  which  involve  the  title  or  possession  of 
real  estate  or  the  legality  of  any  tax,  impost,  assessment,  toll, 
or  municipal  fine,  or  in  which  the  demand,  exclusive  of  inter- 
est, or  the  value  of  the  property  in  controversy,  amounts  to 
&ree  hundred  dollars. 

4.  To  all  sx>ecial  proceedings  not  within  the  jurisdiction  of 
the  county  and  probate  courts,  as  defined  in  this  code. 

5.  To  the  issuance  of  writs  of  mandate,  review,  prohibi- 
tion, habeas  corpus,  and  all  writs  necessary  to  the  exercise  of 
its  powers. 

6.  To  the  trial  of  all  indictments  for  treason,  misprision  of 
ireason,  murder  and  manslaughter. 

The  const,  art  vi,  prior  to  1862,  read ;  "  §  &  The  district  courts  shall 
have  original  jniisdiotion,  in  law  and  equity,  in  aU  civil  cases  where  the 
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amount  in  dispute  exceeds  two  hundred  dollars,  exclusive  of  interest. 
In  all  criminal  cases  not  otherwise  provided  for,  and  in  all  issues  of  fact 
joined  in  the  probate  courts,  their  jurisdiction  shaU  be  unlimited."  As 
amended  in  1862,  it  reads :  "  §  6.  The  district  courts  shall  have  original 
jurisdiction  in  all  cases  in  equity;  also,  in  all  cases  at  law  which  involve 
the  title  or  possession  of  real  property,  or  the  legality  of  any  tax,  im- 
post, assessment,  toll,  or  municipal  fine,  and  in  all  other  cases  in  which 
the  demand,  exclusive  of  interest,  in  the  value  of  the  property  in  con- 
troversy, amounts  to  three  hundred  dollars ;  and  also,  in  all  criminal 
cases  not  otherwise  provided  for.  The  district  courts  and  their  judges 
shall  have  power  to  issue  writs  of  habeas  corpus,  on  petition  by,  or  on 
behalf  of,  any  person  held  in  actual  custody  in  their  respective  dis- 
tricts." 

The  statute  186S,  8S5,  repeated  theabove  and  added :  "  and  also  all  writs 
neoessaiy  or  proper  to  the  complete  exercise  of  the  powers  conferred 
upon  them  by  the  constitution  and  by  this  and  other  statutes:"  it  also 
inserted:  "il  21.  In  all  the  counties  of  this  State  the  district  courts 
shall  have  jurisdiction  to  try  and  determine  all  indictments  transmitted 
to  them  from  the  county  courts  in  the  cases  provided  by  law." 

Of  district  eoorts  in  general.  2  CaL  309 ;  3  Oal.  219, 379, 389, 464 ;  4  Oal. 
185, 280, 342, 235;  5 Cal.  02,  117;  SCaL  19,  77,  607;  10 Cal.  495;  120aL  433;  17 
Cal.  314 ;  21  Oal.  166;  24  Cal.  93 ;  30  GaU73 ;  32  Cal.  414 ;  33  CaL  212,  484 ;  34 
Cal.  391 ;  36  Cal.  159, 193, 281, 552 ;  38  Oal.  85, 428 ;  39  Cal.  315 ;  40  Oal.  183. 

SuB-DivisiON  1:  5  Cal.  29r;  7  Oal.  348:  21  Oal.  76;  24  Oal. 491;  360al. 
290,379;  36  Cal.  639. 

SUB-DinsiON  3:  Real  estate:  17  CaL  67;  31  CaL  140,338;  38  Oal.  683. 
Taxes,  etc. :  34  Cal.  575:  23  CaL  327 ;  24  Cal.  61.  Money  demands^  etc. :  4. 
Oal. 89;  5  CaL  95;  9 CaL  248;  34  Cal.  28. 

Sub-division  5:  Mandamus:  26 Oal.  372;  30  Oal.  573, 244.  Certiorari: 
40aL  185;  7 CaL  113;  8  CaL 58;  23 Oal.  492;  26  Oal.  372.  Habeas  corpus:  fr 
CaL  585;  26  Oal.  372. 

SuB-DinsiON  6:  32  Cal.  140. 

^  58-7^  Fix  the  terms  of  the  several  district  courts ; 
these  as  modified  by  the  laws  of  the  nineteenth  session — ^1871- 
72,  are  stated  in  the  following  alphabetical  table. 

$  75.  The  terms  of  the  district  courts  must  be  held  at  the 
county  seats  of  the  several  countie& 

i  76.  Each  term  must  be  held  until  the  business  is  dis- 
]x>8ed  of,  or  until  a  day  fixed  for  the  commencement  of  some 
other  term  in  the  district. 

Stat.  1863, 336;  40  CaL  )d4 
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$  77.  The  court  may  adjourn  from  time  to  time  during  the 
term,  and  may,  when  the  public  convenience  requires,  adjourn 
the  tenn  over  the  time  fixed  by  Uw  for  the  commencement  of 
another  term  in  the  same  district. 

Stat  186S,  336,  reads:  "And  may  be  adjourned  from  time  to  time  in 
the  discretion  of  the  coort." 

$  78.   Judg^e-nta  and  orders  of  this  court  may  be  entexed 
either  in  term  or  TBcation* 
Stat  1663, 336. 

0.  0.  F.  4 
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CHAPTEE  V 

OP  THE  COUNTY  COUBTS. 

Section  82.  Court  in  each  comity. 

83.  Judges— election  and  terms  of. 

84.  Jurisdiction  of  two  kinds. 

85.  Original  Jurisdiction. 

86.  Appellate  jurisdiction. 

87.  Presumptions  in  favor  of  judgments,  etc. 

88.  Terms  of  the  county  court  for  the  respectiye  ooiintiet. 

89.  Court  always  open  for  certain  purposes. 

90.  Terms  of  the  county  court,  where  held. 

$  8^  There  must  be  a  ooimty  court  held  in  each  of  the 
counties,  by  the  county  judge  thereof. 

^  83.  The  county  judge  is  elected  by  the  electors  of  the 
county,  at  the  judicial  elections,  and  holds  his  office  for  the 
term  of  four  years  from  the  first  day  of  January  next  suc- 
ceeding his  election. 

12  Cal.  394, 409;  14  Cal.  180. 

$  84>    The  jurisdiction  of  this  court  is  of  two  kinds : 

1.  Original;  and, 

2.  Appellate. 

5  Cal.  52, 279;  6  CaL  143:  19  OaL  651 ;  85  CaL  107, 218 ;  270aL67:  390al. 
96:40CaLei2. 

$  85.    Its  orighial  jurisdiction  extends : 

1.  To  actions  to  prevent  or  abate  a  nuisance. 

2.  To  actions  of  forcible  entry  and  detainer. 

3.  To  proceedings  in  insolvency. 

4.  To  aU  special  cases  or  proceedings  in  which  the  law 
giving  the  remedy  or  authorizing  the  proceedings,  confers  the 
jurisdiction  upon  it. 

5.  To  the  issuance  of  writs  of  mandate,  review,  prohibition, 
habeas  corpus  and  all  writs  necessaiy  to  the  exercise  of  its 
powers. 

6.  To  inquire,  by  the  intervention  of  a  grand  jury,  of  all 
public  offences  committed  or  triable  in  the  county. 
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7.  To  the  trial  of  all  indictments,  except  for  treason,  mis- 
prision of  treason,  murder  and  manslaughter. 

The  constiation  prior  to  I8@,  read:  "g  9.  The  cotinty  ooiirt«  shall 
have  such  jurisdiction,  in  cases  arising  in  justices'  courts,  and  in  special 
cases,  as  the  legislature  may  prescribe,  but  shall  have  no  original  civil 
jurisdiction,  except  in  snch  special  cases ;"  as  amended  in  1862,  it  reads : 
"i  8.  The  county  courts  shall  have  original  jurisdiction  of  actions  of 
forcible  entry  and  detainer,  of  proceedings  in  insolvency,  of  actions  to 
prevent  or  abate  a  nuisance,  and  of  all  such  special  cases  and  proceed- 
ings as  are  not  otherwise  provided  for;  and  also  such  criminal  jurisdic- 
tion as  the  legislature  may  prescribe;  they  shall  also  have  appellate 
jurisdiction  in  all  cases  arising  in  courts  held  by  justices  of  the  peace, 
and  recorders,  and  in  such  inferior  courts  as  may  be  established  in  pur- 
suance of  section  one  of  this  article,  in  their  respective  counties.  The 
county  judges  shall  hold,  in  their  several  counties,  probate  courts,  and 
perform  such  duties  as  probate  judges  as  may  be  prescribed  by  law. 
The  county  courts  and  their  judges  shall  also  have  power  to  issue  writs 
of  habeas  corpus,  on  petition  by,  or  on  behalf  of,  AQy  person  in  actual 
custody  in  their  respective  counties." 

Stat.  1863,  p.  337 :  "  ^  32.  The  coun^  courts  shall  also  have  jurisdiction : 
'*  First— To  inquire,  by  the  intervention  of  a  grand  jury,  of  all  public 
oliencefl  committed  or  triable  in  their  respective  counties.   And, 

"  Second.  To  try  and  determine  all  indictments  found  therein,  for  all 
public  offences,  except  tareason,  misjirision  of  treason,  murder  and  man- 
slaughter. 

"  8  33.  When  an  indictment  is  found  in  the  county  court  for  treason, 
misprision  of  treason,  murder,  or  manslaughter,  it  shall  be  transmitted 
by  the  clerk  to  the  district  court  sitting  in  the  county,  for  trial,  except 
when  the  indictment  is  found  against  a  person  holding  the  office  of  dis- 
trict judge,  when  it  shall  be  transmitted  to  the  district  court  of  such 
other  adjoining  district  as  the  county  court  may  direct. 

"  §  34.  Indictments  found  in  the  county  court  shall  also  be  transmitted 
to  the  district  court  sitting  ih  the  county,  for  trial,  whenever  tho  judge 
of  the  county  court  is  disqualified  from  hearing  or  trying  the  same. 

'*  6  3-5.  The  county  courts  shall  also  have  jurisdiction  to  hear  and  de- 
termine all  cases,  civil  and  criminal,  appealed  thereto,  in  the  manner 
provided  by  law,  from  courts  held  by  justices  of  the  peace,  recorders, 
and  other  inferior  municipal  courts  in  their  respective  counties. 

"a  36.  The  county  courts  and  the  judges  thereof  shall  have  power  to 
issue  writs  of  habeas  corpus,  on  petition  by,  or  on  behalf  of,  any  person 
in  actual  custody  in  their  respective  counties,  and  also  all  writs  neces- 
saiy  or  proper  to  the  complete  exercise  of  the  powers  conferred  upon 
them  by  the  constitution  and  by  this  and  other  statutes." 

k  796,  Penal  Code,  provides  for  trial  on  indictments  in  San  Frandsoo 
by  the  munici  j)al  criminal  court. 

SUB-DIVIBIOK  1 :    30  Cal.  573;  40  Cal.  396. 
Sub-division  2 :   19  CaL  374 ;  28  Cal.  118. 
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Sub-division  4 :   5  Cal.  43 ;  13  Cal.  115 ;  19  Cal.  551 ;  23  Oal.  144 ;  36  Cal.  889. 
SuE-civisiOH  5:    Mandamus :  15  Cal.  91 ;  2G  Cal.  651. 

$  8G.  Its  appellate  jurisdiction  extends  to  all  cases  arising 
in  justices'  or  police  courts. 

9  Cal.  85 ;  32  Cal.  49 ;  3  >  Oal.  213 ;  26  Oal.  651 ;  37  Cal.  454 ;  39  Oal.  870 . 

$  87.  The  proceedings  of  tbia  court  are  construed  in  the 
samo  manner,  and  with  like  intendments,  as  the  proceedings 
of  courts  of  general  jurisdiction,  and  to  its  records,  orders, 
jiidoincnty  and  decrees,  tlierc  is  accorded  liko  force,  effect  and 
Iv-^aJ  presumptions,  as  to  the  records,  orders,  judgments  and 
docixcs  of  district  courts. 

See  Stat.  1863,  337 ;  stat,  1865-6, 75. 

$  8S.  FlxcB  the  terms  of  county  courts;  those  as  modified 
by  laws  of  the  nineteenth  session,  are  given  in  the  table  pre- 
ceding J  82. 

$  89.  Poi*  the  ptil^^oati  fef  kifdlig  and  determining  actions 
ai'ising  under  tlie  forcible  entry  and  detainer  act  of  this  State, 
motions  for  new  trials,  and  the  entry  of  orders  and  judg^ 
ments,  this  court  is  always  opeu  and  io  session, 

See  Stat,  1863. 338:  etat,  1865-6. 75, 

$  00,    The  terms  of  the  comity  courts  must  be  h61d  at  the 

county  seats, 

[Act  of  Karch  1, 1872,  provides :  "$  1.  Each  of  the  regular 
tenns  of  each  county  court  shall  conthiue  imtil  the  next  regu- 
lar  term  unless  the  business  of  the  court  is  sooner  disposed  of.] 


CHAPTEE  VI.  i 

OF  THE  PROBATE  COURT,. 

t 

Section  94.  Court  in  each  county^  j 

95  Judgps  of.  •  I 

95.  Judge  ct,  in  San  Francisco. 

97.  Jui-isdictiou  of 
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Sechoit  98.    Presumptions  in  fayor  of  its  judgments. 

99.    Terms  of  the  court  in  the  respective  counties. 
100.    Terms,  where  held. 

$  94.  There  must  be  a  probate  court  held  in  each  of  the 
coimtiefi. 

$  95,  The  comity  judge  of  each  county,  except  in  the  city 
and  county  of  San  Francisco,  is  the  judge  of  the  probate 
court. 

$  96.  In  the  city  and  county  of  San  Francisco  the  probate 
court  is  held  by  a  probate  judge  elected  by  the  electors  there- 
of, at  the  judicial  elections,  and  who  holds  his  office  for  the 
term  of  four  years  from  tlie  first  day  of  January  next  succeed- 
ing his  election. 

$  9T.    The  probate  court  has  jurisdiction — 

1.  To  open  and  receive  proof  of  last  wills  and  testaments, 
and  to  admit  them  to  proof. 

2.  To  grant  letters  testamentary,  of  administration  and  of 
guardianship,  and  to  revoke  the  same. 

3.  To  appoint  appraisers  of  estates  of  deceased  persons. 

4.  To  compel  executors,  administrators  and  guardians  to 
render  accounts. 

5.  To  order  the  sale  of  property  of  estates,  or  belonging  to 
minors. 

6.  To  order  the  payment  of  debts  due  from  estates. 

7.  To  order  and  regulate  all  distribution  of  property  or  es- 
tates of  deceased  persons. 

8.  To  compel  the  attendance  of  witnesses,  and  the  produc- 
tion of  title  deeds,  papers  and  other  property  of  an  estate,  or 
of  a  minor. 

9.  To  exercise  the  powers  conferred  by  title  xi,  part  iii,  of 
this  code. 

10.  To  make  such  orders  as  may  be  necessary  to  the  exer- 
cise of  the  powers  conferred  upon  it. 

Stat.  1863,  339,  road  "probate"  instead  of  "proof,"  and  "partition" 
instead  of  "  distribution."    See  ?D  85, 167,  and  note  to  1>  85. 

38  Cal.  8.>;  4  Cal.  310,  362;  5  Cal.  58,  432,  437;  6  Cal.  621,  6j2,  666;  10 
CaL  110,  495;  15  Cal.  22J ;  18  Cal.  499,  478 ;  19  Cal.  188,  [^97 ;  20  Cal.  2SB.  623 ;  22 


d 
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Oal.  266;  23  Oal.  415,  427;  24  Gal.  114. 123. 187;  2B  Oal.  182,  002;  29  OaL  90;  » 
Gal.  46 ;  34  Oal.  632 ;  35  Oal.  509, 392 ;  39  Oal.  306. 

See  cases  quoted  under  appropriate  §§  begining  with  g  1294. 

(  98.  The  proceedings  of  this  court  are  construed  in  the 
same  manner,  and  with  like  intendments,  as  the  proceedings 
of  courts  of  general  jurisdiction,  and  to  its  records,  orders, 
judgments  and  decrees,  there  is  accorded  like  force,  effect  and 
legal  presumptions,  as  to  the  records,  orders,  judgment  and 

decrees  of  district  courts. 

Stat.  1863, 339,  reads:  "Tho  proceedings  of  the  probate  courts,  within 
the  jurisdiction  conferred  on  them  by  law."    See  cases  cited  under  g  97. 

$  99.  Fixes  the  terms  of  probate  courts;  these  as  modified 
by  laws  of  the  nineteenth  session  are  given  in  the  table  pre- 
ceding $  82. 

$  100.  The  terms  of  the  probate-court  must  be  held  at  the 
county  seats. 

[Act  of  March  1,  1872,  provides  that:  "$  2.  Each  of  the 
regular  terms  of  each  probate  court  shall  either  with  or  with- 
out intermediate  adjournment  continue  to  the  commencement 
of  the  next  term.] 


CHAPTEE  Vn. 

OP    THE    MUNICIPAL    CRIMINAL    OOUBT    OP    SAN 

FRANCISCO. 


QEcnos  104. 

This  court  continued. 

105. 

Judge— election  and  term. 

106. 

Jurisdiction. 

107. 

I  resumptions  in  favor  of  its  Judgmtsnta. 

108. 

Terms  of  court. 

109. 

Where  held. 

110. 

Officers  and  salaries. 

47  MUNICIPAL    COURT.  $$  101-110 

$  104.  The  court  known  as  •  •  The  Municipal  Criminal  Court 
of  San  Francisco,"  is  hereby  continued,  with  the  jurisdiction 
conferred  by  this  chapter. 

22Cal.473;  39Cal.  517. 

$  105.  The  judge  thereof  is  elected  by  the  electors  of  the 
city  and  county  of  San  Francisco,  and  holds  his  office  for  the 
term  of  four  years  from  tiie  first  day  of  January  next  succeed- 
ing his  election. 

Stat.  1870, 528. 

$  IOC.  Its  jurisdiction  extends  to  the  trial  of  all  indict- 
ments transmitted  to  it  for  trial  by  the  county  court  of  the  city 
and  county  of  San  Francisco. 

St4it.  1870,  529.  §  796  of  the  penal  code  provides  that  all  indictments 
found  and  triable  in  tho  county  court  of  San  Francisco  must  bo  trans- 
mitted to. this  court  for  trial. 

$  107.  The  proceedings  of  this  court  arc  construed  in  the 
same  manner  and  with  liko  intendments  as  tho  proceedings  of 
courts  of  general  jurisdiction,  and  to  its  records,  orders  and 
judgments  there  is  accorded  liko  force,  effect  and  legal  pre- 
sumptions, as  to  the  records,  orders,  judgment  and  decrees  of 
the  district  court. 

Stat.  ^870,  529. 

$  108.  There  must  be  six  terms  of  this  court  held  in  each 
year,  commencing  on  tlic  first  Monday  of  January,  March, 
May,  July,  September  and  November. 

Stat.  1870,  823. 

$  105.  This  .court  must  be  held  at  such  place  in  the  city  and 
comity  of  San  Francisca  as  may  be  fixed  by  the  board  of  super- 
visors. 

$  110.  The  provisions  of  sections  eight,  nine,  fifteen  and 
sixteen  of  an  act  to  establish  a  municipal  criminal  court  in  the 
city  and  county  of  San  Francisco,  approved  March  31st,  1870, 
are  continued  in  force. 

The  sections  ii«med  refeji  to  th&  app<ttntment  etc.,  of  officers  of  the 
cewtb 
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CHAPTER  Vin. 

OP  JUSTICES'  COUBTS. 

Seotton  112.  Justices  of  the  peace  must  hold. 

113.  Justices— election  and  tenu. 

114.  Civil  jurisdiction. 

115.  Civil  Jurisdiction  restricted. 

116.  Territorial  extent  of  civil  jurisdiction. 

117.  Criminal  jurisdiction. 

118.  Courts,  where  held  and  when-  open. 

$  119.   Everyjostioeof  the  peace  must  hold  a  jnstioe'soonrt 
in  the  town  ardiiy  in  whioh  he  is  elected. 
Stat.  1863,  340. 

$  113.  Justices  of  the  peace  are  elected  by  the  electors  of 
their  respective  townships  or  cities,  at  the  jadidal  elections,  and 
hold  their  offices  for  two  years  from  the  first  day  of  January 
next  following  their  election. 

Stat.  1863,  340. 

$  114.  The  civil  jurisdiction  of  these  conrts  within  their 
respective  townships  or  cities  extends — 

1.  To  an  action  arising  on  contract,  for  the  recovery  of  money 
only,  if  the  sum  claimed,  exclusive  of  interest,  does  not  amount 
to  tiiree  hundred  dollars. 

2.  To  an  action  for  damages  for  injury  to  the  person,  or  for 
taking  or  detaming  personal  property,  or  for  injuring  personal 
property,  or  for  an  injury  to  real  property  where  no  iaeue  is 
raised  'by  the  answer  involmng  the  plaintiff  *s  tiUe  or  possession 
of  (lie  same,  if  the  damages  claimed  do  not  amount  to  three 
hundred  dollars. 

3.  To  an  action  for  a  fine,  penalty  or  forfeiture,  not  amount- 
ing to  three  hundred  dollars,  given  by  statute  or  the  ordinance 
of  an  incorporated  city  or  town. 

4.  To  an  action  upon  a  bond  or  undertaking  conditioned  for 
the  payment  of  money,  not  amounting  to  three  hundred  dol- 
lars, though  the  penalty  exceed  that  sum;  the  judgment  to  be 
given  for  the  sum  actusJly  due.    When  the  payments  are  to  be 
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made  by  instalments,  an  action  may  be  brought  for  each  instal- 
ment  as  it  becomes  due. 

5.  To  an  action  to  recover  the  possession  of  personal  pro]p— 
eriy,  when  the  value  of  such  properly  does  not  amount  to  three, 
hundred  dollars. 

6.  To  take  and  enter  judgment  on  the  confession  of  a  d»-  - 
fendant,  when  the  amount  confessed,  exclusive  of  interest,  doss  . 
not  amount  to  three  hundred  dollars. 

The  constitation,  as  amended  in  1862,  provides  that  "such  jfumon  ^ 
shall  not  in  any  case  trench  upon  the  jurisdiction  of  the  several  «o«cts  < 
of  records." 

Stat.  1850, 179,  gave  jurisdiction  where  amount  was  two  hundrndtidol-* 
lars  or  under. 

Stat.  1863, 340,  gave  jurisdiction  if  the  amount  did  not  exosedl^three  |^ 
hundred  dollars.  The  amendment  (1863-4,  '67)  limited  the  jausdiertion  l| 
to  an  amount  lew  ffuxn  three  hundred  dollars.  \; 

The  variations  between  this  section  of  the  code  and  stat.  IMft^  ISl  are :  (' 
theseoond  sub-division  of  stat.  186^,  '67,  read:  "Or  forinjuiy  to  real  l; 
or  personal  property  if  the  damages  claimed  are  less  than  three-lksndred  ^ 
dollars."  The  fifth  sub-division  (omitted  in  the  code)  readc:  *'0f  an  P 
action  for  the  foreclosure  of  any  mortgage  or  the  enforosnantof  any  |, 
Uen  on  personal  property,  when  the  debt  secured  is  less  than  three  hun-^  ■!( 
dred dollars,  exclusive  of  interest."  The  eighth  contained,  inAddition  to  !f 
the  text,  the  words  " of  an  action  to  determine  the  right  toa mining  T 
claim  when  the  value  of  the  claim  is  less  than  three  hundnd  dollars,"  e 
and  the  ninth  sub~division  added:  "  Of  proceedings  respecAiacr vagrancy:  J< 
and  disorderly  persons." 

Words  in  UaUc  were  not  in  previous  statutes. 

Ingeneral.  2Gal.  144;  5  Gal.  445;  6 Gal.  19;  7  Gal.  244:  8  CaLf76;  9Gal.  (>. 
85;  5  GaL  296;  17  Gal.  67;  20  GaL  282;  22  Gal.  169;  23  Gal.  86^  401 ;  24  Gal.  f 
61;  28 Gal.  118;  29 Gal.  312;  33  GaL  212,  318 ;  34  GaL  321 ;  35GaL2i9;  11  Gal   | 

ao. 

Sub-division  1 :   5  GaL  230, 331, 445 ;  6  Gal.  447 ;  7  Gal.  lOi;  »  OaL  76;  22Lt 
C!aL  1^,  465;  23 Gal.  61;  29 Gal.  307;  30 GaL  545;  40 Gal. 629. . 
SuB-nrvisioN  2:   38  Gal.  683;  39  Gal.  319. 
Sim-Divisioir  6:   8  Gal.  76. 
SUB-DIVIBIOK  7 :    6  Gal.  19. 

i  U5.  The  jurisdiction  conferred  by  the  lat^ section  shall' 
not  extend,  however — 

1.  To  a  civil  action  in  which  the  title  or  poagession  of  real 
'iroperty  is  put  in  issue, 

c.  0.  p. — 5 
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2.  Nor  to  an  action,  or  proceeding  against  ships,  vessels  or 
.  boats,  ammgaaaak  ttm  uufmiijm  q»  Miotuiu  tbtmuf,  when  the  suit 

■  or  proceeding  is  for  the  recovery  of  seamen's  wages  for  a  voy- 
age performed  in  whole  or  in  part  without  the  waters  of  tliis 

--state. 

Stat.  1863,  340,  reads:  "necesearily  comes  in  question,"  instead  of  "is 
V  put  in  issue." 

$  116.    The  civil  jurisdiction  of  justices'  courts,  within  an 
'incorporated  city,  extends  to  the  limits  of  such  city,  or  town- 
ship in  which  the  city  is  situated.    Mesne  and  final  process 
of  justices'  courts  may  be  issued  to  any  part  of  the  county  in 
>  which  they  are  held. 
Stat.  1863,  340. 

j$  117.    These  courts  have  jurisdiction  of  the  following pub- 

■  lie. offences,  committed  within  the  respective  counties  in  which 
.  such  courts  are  established  • 

1.  ,Petit  larceny. 

2.  Assault  and  battery,  not  charged  to  have  been  committed 
.  -upon  a, public  officer  in  the  discharge  of  his  duties. 

3.  Breaches  of  the  peace,  riots,  affrays,  committing  a  wilful 
injury  to  property,  and  all  misdemeanors  punishable  by  fine 
;not  exceeding  one  thousand  dollars,  or  imprisonment  not  ex- 
ceeding one  year,  or  by  both  such  fine  and  imprisonment. 

Stat.  1870,  579. 

Stat.  1863,341,  added  to  the  second  clause  the'words,  "or  with  intent  to 
kill,"  and  limited  jurisdiction  to  fine  of  five  hundred  dollars,  or  impris- 

■  onment  cif  six  months. 

Stat.  186D-'70,  alsQ  contained  the  words  "or  with  intent  to  kill,"  but 
<  extended  the  jurisdiction  to  fine  and  imprisonment,  as  in  this  section. 

$  118.    These  courts  may  be  held  at  any  place  selected  by 
rthe  justice  holding  the  same,  in  the  township  or  city  for  which 
he  is  elected,  and  they  arc  always  open  for  the  transaction  of 
business. 
.Stat.  1863,  .34i 
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CHAPTER  IX. 

OF  POUGE  COXTBTS. 
flxonoR  121.   Organization,  etc.,  provided  for  in  political  code. 

(  lai.    Police  courts  are  established  in  incorporated  citiea 
and  towns,  and  their  organization,  jurisdiction  and  powers.  ^ 
provided  for  in  the  political  code,  part  four. 

MOW.  ML 


OHAPTEB  X. 

GENERAL  PBO VISIONS  RESPECTING  OOUBTSOP 

JUSTICE, 

Axnaui   i.    PuBuorrr  of  theib  pbocskdxngw. 

H.    Incidemtai.  powebs  and  Dunsa  or  oottbts. 

in.     JUDICIAIi  DATS. 

rV.    Fbocxeimnos  when  judges  do  not  attend  to  bold  a 

COXJKT. 
Y.     PaBTICULAB    PBOVI8ION8   BESPECmia  THE   PLAOBB   OV 
HOLDING  THE  COUBTS  OW  JUSTIOX. 
VI.     SKAU  OV  TBS  OOUBT8  OV  JUSZXOE. 


ARTICLE  I. 

PUBLIOITT  OP  THE  PROCEEDINGS  OF  THE  OOURTS^ 

OP  JUSTICE. 

Sboxion  12i.    Sittings  public. 

126.    Limitation  on  preceding  section. 
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$  134.    The  sittings  of  every  cotirt  of  justice  are  public, 
except  as  provided  in  the  next  section. 
Stat.  1663. 342. 

$  las.  In  an  action  for  divorce,  the  court  may  direct  the 
trial  of  any  issue  of  fact  joined  therein  to  be  private,  and  may 
exclude  all  persons  except  the  officers  of  the  court,  the  parties, 
their  witnesses  and  counsel, 

Stat.  1863,  342. 


ABTICLE  n. 

INCIDENTAL  POWEBS  AND  DUTIES  OP  COURTS. 

Section  128.    Powers  of  court  respecting  the  conduct  of  judicial 
proceedlDgs. 

129.  Courts  of  record  may  make  roles. 

130.  When  rules  take  eftect. 

$  188.    Every  court  has  power— 

1.  To  preserve  and  enforce  order  in  its  immediate  presence. 

2.  To  enforce  order  in  the  proceedings  before  it,  or  before 
a  person  or  persons  empowered  to  conduct  a  judicial  investi- 
gfttion  under  its  authority. 

3.  To  provide  for  the  orderly  conduct  of  proceedings  before 
it  or  its  officers. 

9 

4.  To  compel  obedience  to  its  judgments,  orders  and  pro- 
cess, and  to  the  orders  of  a  judge  out  of  court,  in  an  action  or 
proceeding  pending  therein. 

5.  To  control,  in  furtherance  of  justice,  the  conduct  of  its 
ministerial  officers,  and  of  all  other  persons  in  any  manner 
connected  with  a  judicial  proceeding  before  it,  in  every  matter 
appertaining  thereto. 

6.  To  compel  the  attendance  of  persons,  to  testify,  in  an 
action  or  proceeding  pending  therein,  in  the  cases  and  manner 
provided  in  this  code. 

7.  To  administer  oaths  in  an  action  or  proceeding  pending 
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therein,  and  m  all  other  cases  where,  it  may  be  necessary  ia 
the  exercise  of  its  powers  and  duties. 

8.  To  amend  and  control  its  process  and  orders,  so  as  to 
make  them  conformabio  to  law  and  justice. 

Sab-divisions  1,  2,  4  and  the  first  claase  of  aub-di vision  5,  siUMtantially 
embrace  the  provisions  of  stat.  1863, 34S,  365 ;  tho  other  sub-divisions  taken 
from  t&e  New  York  code,  embody  various  statutory  provisions  scattered 
through  our  laws,  or  well  settled  common  law  principles,  applicable  to 
the  powers  of  judicial  tribunals. 

^  129.  Every  court  of  record  may  make  rules,  not  incon- 
sistent TV'ith  the  laws  of  this  State,  for  its  own  government  and 
the  government  of  its  officers ;  but  such  rules  must  neither 
impose  a  tax  or  charge  upon  any  legal  proceeding  nor  give  an 
allowance  to  any  officer  for  services. 

Stat.  1863,  335:  186^70,  528. 

$  130.  The  rules  adopted  by  the  supreme  court  take  effect 
sixty  days,  and  those  adopted  by  other  courts,  thirty  days, 
after  their  publioatioa 

Stat.  1863, 33& 


ABTIOLE  UL 

JUDICIAL  DAYS. 

fiscciON  133.    Days  on  which  ocurts,  etc.,  may  be  held 

134.    Days  on  which  courts  shall  not  be  opened. 
136.    Ck}nrt  appointed,  etc.,  for  those  days,  deemed  for 
next  day. 

^  133.  The  courts  of  justice  may  be  held,  and  judicial  busi- 
ness may  be  transacted,  on  any  day  except  as  provided  in  the 

next  section. 
Stat.  1863, 343. 

$  134*  No  court  can  be  opened,  nor  can  any  judicial  busi- 
ness be  transacted,  on  Sundq^y,  on  the  first  day  of  January,  on 
the  fourth  of  July,  on  Christmas  or  thanksgiving  day,  or  on  a 
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day  on  which  the  general  or  the  judicial  election  is  held,  except 
for  the  following  purposes : 

1.  To  give,  upon  their  request,  instmctlonB  to  &  jury  when 
deliberating  on  their  verdict. 

2.  To  receive  a  verdict  or  discharge  a  jury. 

3.  For  the  exercise  of  the  powers  of  a  magistrate  in  a  crimi- 
nal action,  or  in  a  proceeding  of  a  criminal  nature. 

St«t.  1863,  343. 

$  135.  If  any  of  the  da3n9  mentioned  in  the  last  section 
happen  to  be  the  day  appointed  for  the  holding  of  a  court,  or 
to  which  it  is  adjourned,  it  is  deemed  appointed  for  or  adjourned 
to  the  next  day. 


ABUGLE  IV. 

PBO0EEDING8  WHEN  JUDGES  DO  NOT  ATTEND  TO 

HOLD  A  COUBT, 

SionoN  139.    Adjournment  of  court  for  absence  of  judge. 
140.    The  same. 

(  139.  If  no  judge  attend  on  the  day  appointed  for  holding 
the  court,  orontJie  day  to  which  it  may  Juwe  been  adjovmed, 
before  noon,  the  sheriff  or  clerk  must  adjourn  the  court  until 
the  next  day,  at  ten  o'clock ;  and  if  no  judge  attend  on  that  day 
before  noon,  the  sheriff  or  clerk  must  adjourn  the  court  until 
the  following  day;  and  so  on,  from  day  to  day,  for  one  week. 

Stat.  1863,  344.    Words  in  iuaic  were  not  in. 

(  140.  If  no  judge  attend  for  one  week,  the  sheriff  or  clerk 
must  adjourn  the  court  for  the  term,  unless  the  judge,  by  wrOr 
ten  order,  directsU  lo  be  adjourned  to  someday  cevtain.Jlxed in 
stu)h  order,  in  which  case  they  must  so  ajdjoum  iJt. 

Stat.  1863,  344.    Words  in  ilalUx  were  not  in, 

19Cal.  644;  24  Gal.  19. 
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ARTICLE  V. 

PABTICUIiAR  PROVISIONS  RESPECTING  THE  PLACES 
OF  HOLDING  THE  COURTS  OF  JUSTICE. 

8BCII02I  ua.    Jadge  may,  in  certain  cases,  change  pla^  of  hold- 
ing court. 
143.    Parties  to  appear  at  place  appointed. 
Ii4.    Booms,  etc.,  -when  Jndge  may  order. 

$  14a,  A  judge  authorized  to  hold  or  preside  at  a  court 
appointed  to  be  held  in  a  county,  city  or  town,  may,  by  an 
order  filed  with  the  county  clerk  and  published  as  he  may  pre- 
scribe, direct  that  the  court  be  held  or  continued  at  any  other 
place  in  the  city,  town  or  county  than  that  appointed,  when 
war,  insurrection,  pestilence  or  other  public  calamity,  or  the 
dangers  thereof,  or  the  destruction  of  the  building  appointed 
for  holding  the  court,  may  render  it  necessary ;  and  may  in 
the  same  manner  revoke  the  order,  and,  in  his  discretion, 
appoint  another  place  in  the  same  city,  town  or  county,  for 
holding  the  court. 

Stat.  1863,  344 

$  149.  When  the  court  is  held  at  a  place  appointed  as  pro- 
vided in  the  last  section,  every  person  held  to  appear  at  the 
court  must  appear  at  the  j^lace  so  appointed. 

Stat.  1863, 344. 

$  144,  If  suitable  rooms  for  holding  the  district  courts, 
county  courts  and  probate  courts,  and  the  chambers  of  the 
judges  of  such  courts,  be  not  provided  in  any  county  by  the 
supervisors  thereof,  together  with  attendants,  furniture,  fuel, 
lights  and  stationery,  sufficient  for  the  transaction  of  business, 
the  courts  may  direct  the  sheriff  of  such  county  to  provide 
such  rooms,  attendants,  furniture,  fuel,  lights  and  stationery, 
and  the  expenses  thereof  are  a  charge  against  such  county. 

Stat.  1863, 345. 

[  The  act  of  1863  was  amended  by  act  of  January  16,  1872, 
by  inserting  the  words  "  municipal  criminal  comls  of  the  city 
and  county  of  San  Francisco."] 
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ABTIOLE  XL 
8EALS  OP  THE  COUBTS  OP  JUSTJOE. 

Sbotion  147.  What  courts  have  seals. 

148.  Present  seals  to  continue. 

149.  Seals  for  courts,  not  now  provided  with. 

150.  Private  seal  to  be  used,  when. 

151.  Seals,  by  whom  kept. 

152.  To  what  proceedings  to  be  afiixed. ' 

$  14:7.    Each  of  the  following  conrts  haa  a  seal : 

1.  The  supremo  court. 

2.  The  district  courts. 

3.  The  county  courts. 

4.  The  probate  courts. 

5.  The  municipal  criminal  court  of  fho  city  and  county  of 
San  Francisco. 

6.  The  police  court  of  the  city  and  county  of  San  Prancisoo. 

Stat.  1863,  344;  1869-'70, 528. 

^  148.  The  seal  now  used  by  the  supreme  court  shall  be  the 
seal  of  that  court ;  and  where  seals  have  been  provided  for  the 
district,  county  and  probate  courts,  municipal  criminal  and  the 
police  court  of  the  city  and  county  of  San  Francisco,  such  seals 
shall  continue  to  be  used  as  the  seals  of  those  courts. 

SUt.  1863.  314;  186.^-6,65. 

$  149.  The  sereral  district,  cotmty  and  probate  courts,  for 
which  separate  seals  have  not  been  heretofore  provided,  shal 
direct  their  respective  clerks'  to  procure  seals,  which  shall  be 
devised  by  the  respective  judges  of  such  courts,  and  shall  have 
the  following  inscriptions  surrounding  the  same : 

1.  For  the  district  courts:    "District  court, county, 

California."     (Inserting  the  name  of  the  county.) 

2.  For  the  county  courts :    "  County  court, county* 

California."     (Inserting  the  name  of  the  county.) 

3.  For  the  probate  courts :    "Probate  court, county, 

California."     (Inserting  the  name  of  the  county.) 

Stat.  1863,  344. 
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$  150.  Until  the  seals  devised,  as  provided  in  the  last  sec- 
tion, ai'e  procured,  the  clerk  of  each  court  may  use  his  private 
seal,  whenever  a  seal  is  required. 

Stat.  1363,  314. 

$  151.    The  clerk  of  the  court  must  keep  the  seal  thereof. 

$  153,  The  seal  of  the  court  need  not  be  affixed  to  any  pro- 
ceedings therein,  except- 

1.  To  a  writ. 

2.  To  the  proof  of  a  will,  or  the  appointoient  of  an  executor, 
administrator  or  guardian. 

3.  To  the  authentication  of  a  copy  of  a  record  or  other  pro- 
ceeding of  the  court,  or  an  officer  thereof,  for  the  purpose  of 
evidence  in  atother  court. 

Stat.  1863,  344. 

First  sab-division  read  to  a  "summons  or  writ,"  as  to  impression  of 
seal  on  paper,  see  §  14. 


TITLE    II. 

OF  JUDICIAL  OFFICEBS. 


Ghafteb    1.    Of  judicial  officers  in  general. 

II.    Of  the  powers  and  duties  of  judges  at  chambers, 
in.    Particular  disqualification  of  judges. 
IV.    Incidental  powers  and  duties  of  j udicial  officers. 
Y.    Miscellaneous  provisions  respecting  court'^i  and 
judicial  officers. 


CHAPTER  I. 

OF  JUDICIAL  OFFICERS  IN  GENERAL. 

Section  156.    Qualifications,  as  to  residence,  of  justices  of  supreme 

court. 
167.    Qualifications,  as  to  residence,  of  district  judges. 
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Section  158.  Places  of  residence  of  judges. 

159.  Besidence  in  San  Francisco  construed. 

160.  District  judges'may  hold  courts  In  another  district.   • 

161.  County  and  probate  judges  may  hold  court  in  anoUier 

county. 

162.  County  or  probate  judge  -who  may  hold  term  in 

another  county,  how  designated. 

$  156*    No  person  is  eligible  to  the  office  of  justice  of  the 
supreme  court  who  has  not  been  a  citizen  of  the  United  States 
and  a  resident  of  this  State,  for  two  years  next  preceeding  his 
election. 
^  Stat.  1863,  333. 

^  157.  No  person  is  eligible  to  the  office  of  district  judge 
who  has  not  been  a  citizen  of  the  United  States  and  a  resident 
of  this  State  for  two  years,  and  of  the  district  one  year,  next 
preceding  his  election. 

Stat.  1863,  335. 

$  158.    Each  district  judge  must  reside  in  his  district,  and 
-')  county  and  probate  judge  must  reside  at  the  county  seat 
respective  county. 
335. 

.sidenoe  in  any  part  of  the  city  and  county  of 
.^i8Co  is,  within  the  meaning  of  the  two  preceding 
sections,  a  residence  in  the  judicial  districts  embracing  por- 
tions of  that  city. 
Stat.  1863,  335. 

$  IGO.    A  district  judge  may  hold  a  court  in  any  county 

in  this  State,  upon  the  request  of  the  judge  of  the  district  in 
which  sach  court  is  to  be  held ;  and  when,  by  reason  of  sick- 
ness or  absence  from  the  State,  or  from  any  other  cause,  a 
court  can  not  be  held  in  any  county  in  (a  district)  by  the 
judge  thereof,  a  certificate  of  that  fact  must  be  transmitted  by 
the  clerk  to  the  governor,  who  may  thereupon  direct  some 
other  district  judge  to  hold  such  court. 

Stat.  1863,  336.  Bead  "  judicial  district "  instead  of  anm^,  and  "  a  dis- 
trict"  instead  of  "  caiy  comty."    1  CaL  379. 
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$  161»  Any  county  or  probate  judge  may  hold  terms,  or 
portions  of  terms,  of  the  county  or  probate  court,  and  perform 
auy  or  all  of  the  duties  of  county  or  probate  judge,  in  any 
other  county  of  this  State,  as  well  as  in  that  for  which  he  was 
elected,  in  cases  of  sickness  of  the  proper  judge,  or  to  hear, 
try,  adjudicate  and  determine  all  causes  and  matters  in  which 
the  county  or  probate  judge  of  the  proper  county  is  interested, 
or  has  been  employed  as  an  attorney,  or  is  disqualified  by  law 
from  trying  or  adjudicating. 

Stat.  1867-8, 145;  40  Cal.  648. 

$  169.  When,  from  any  of  the  causes  mentioned  in  the 
preceding  section,  a  term,  or  portion  of  a  term,  of  the  county 
or  probate  court  cannot  be  held  in  a  county  by  a  county  or  pro- 
bate judge  thereof,  the  judge  disqualified  may,  by  consent  of 
the  parties  to  the  actions  or  proceedings  which  such  judge  is 
disqualified  from  adjudicating,  designate  the  county  or  probate 
judge  of  some  other  county  to  hold  such  term  or  portion  of  a 
term ;  and  if  the  parties  fail  thus  to  consent,  a  certificate  of  the 
fact  of  such  disqualification,  or  in  the  case  of  sickness  of  the 
judge,  then  of  the  fact  of  such  sickness  rmtst  be  transmitted 
by  the  county  clerk  of  such  county  to  the  governor,  who  must 
thereupon  direct  some  county  or  probate  judge  of  a  neighbor- 
ing county  to  hold  such  term  or  part  of  a  term. 

St»t.  1867-S,  14& 


CHAPTEE  n. 

OF  THE  POWEBS  AND  DtTTIES  OF  JUDGES  AT 

CHAMBEBS. 

SloxiOH  166.    Powers  of  justices  of  supreme  court  at  chambers. 

166.  Powers  of  district  and  county  judges  at  chambers. 

167.  Powers  of  probate  judges  at  chambers. 
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$  165.  The  justices  of  the  sapreme  court,  and  each  of 
them,  may,  at  chambers,  grant  all  orders  and  writs  which  are 
usually  granted  in  the  first  instance  upon  an  ex  parte  applica- 
tion, except  writs  of  review,  mandate  and  prohibition,  and  may, 
in  their  discretion,  hear  applications  to  discharge  such  orders 

and  writs. 
See  §43. 

$  166.  District  and  couniy  judges,  at  chambers,  may  grant 
all  orders  and  writs  which  are  usually  granted  in  the  first  in- 
stance upon  ex  parte  applications,  and  may,  at  chambers,  hear 
and  dispose  of  such  writs  and  of  motions  for  new  trials. 

SUt.1863,  338.  "8  2i.  The  district  jadgea  shall,  at  all  reasonable 
times,  when  not  engaged  in  holding  ooarts,  transact  sach  business  at 
their  chambers  as  may  be  done  oat  of  oonrt.  At  chambers  they  may 
grant  all  orders  and  writs  which  are  nsoally  granted  in  the  firstinstanoe 
npon  an  ex  parte  application,  and  may,  in  their  discretion,  also  hear 
applications  to  discharge  such  orders  and  writs.  At  chambers  they  may 
grant  writs  of  mandamos,  certiorari,  and  qno  warranto,  and  may  hear 
and  dispose  of  such  writs,  and  also  all  motions  for  new  trials;  jadg- 
ments,  and  orders  of  the  district  courts,  may  be  entered  in  term  and 
vacation  "  The  same  language,  excepting  writs  of  mandltmus,  certiorari 
and  quo  warranto,  was  applied  to  county  courts  in  stat.  1863, 338. 

10  Gal.  344;  17 Gal.  375;  27  GaL481;  30  Oal.630,661:  34GaL  831;  36GaL  34; 
37  CaL  15;  38  Gal.  499. 

$  167.  The  judges  of  the  probate  court,  mayj  atcTiambera, 
appoint  appraisers,  receive  inventories  and  accounts  to  be  filed 
in  the  probate  court ;  suspend  the  powers  of  executors,  admin- 
istrators or  guardians,  in  the  cases  allowed  by  law ;  grant  spe- 
cial letters  of  administration  or  guardianship ;  approve  claims 
and  bonds ;  and  direct  the  issuance,  from  the  probate  courts, 
of  all  writs  and  process  necessary  in  the  exercise  of  their  power. 

Stat.  1863, 339,  read  "shall  have  power  in  vaoation,"  invtead  of  "  may 
at  chambers."   38  Gal.  489. 
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CHAPTER  in. 

PARTICULAR  DISQUALIFICATION  OF  JUDGES. 

SBcnoN  170.  Wben  disqualified. 

171.  Not  to  set  as  attorney  in  his  own  court. 

172.  Certain  judges  not  to  act  as  attorneys. 

173.  No  judicial  officer  to  have  a  partner. 

$  170.  A  judge  cannot  act  as  such  in  any  of  the  following 
cases:  * 

1.  In  an  action  or  proceeding  to  which  ho  ia  a  party,  on  in 
which  he  is  interested. 

2.  When  he  is  related  to  either  party,  hy  consanguinity  or 
affinity  within  the  third  degree,  computed  according  to  the 
rules  of  law. 

3.  When  he  has  been  attorney  or  counsel  for  either  party  in 
the  action  or  prooeeding. 

But  this  section  does  not  apply  to  the  arrangement  of  the 
calendar  or  the  regulation  of  the  order  of  business,  nor  to  the 
power  of  transferring  the  cause  to  another  county. 

Stat.  1863,  343,  did  not  contain  "compated  according  to  the  rules  of 
law."    12GaL623. 

§  171.  A  judge  cannot  act  as  attorney  or  counsel  in  a  court 
in  which  he  is  a  judge,  or  in  an  action  or  proceeding  removed 
therefrom  to  another  court  for  trial  or  review,  or  in  an  action 
or  proceeding  from  which  an  appeal  may  lie  to  his  own  court. 

Stat.  1863, 343,  did  not  contain  "  trial  or." 

$  172,  A  justice  of  the  supreme  court,  or  judge  of  the  dis- 
trict court,  cannot  act  as  attorney  or  counsel  in  any  court  of 
this  State,  except  in  an  action  or  proceeding  to  which  he  is  a 
party  on  the  record. 

BtaL  1863.  343. 

$  178.  No  judge  or  other  elective  judicial  officer,  or  district 
court  commissioner,  shall  have  a  partner  acting  as  attorney  or 
counsel  in  any  court  of  this  State. 

Stat.  1863. 343. 

o.  c.  p.— « 
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CHAPTEE  IV. 

INCIDENTAL    POWERS    AND    DUTIES   OP  JUDICIAL 

OFFICERS. 


SBonoxr  176. 

General  powers  of  judges  out  of  court. 

177. 

Powers  of  judicial  officers  us  to  conduct  of 

ings  before  them. 

178. 

Same. 

179. 

Same. 

$  176.  \.  judge  may  exercise,  out  of  court,  all  the  powers 
expressly  conferred  upon  a  judge  as  contradistinguished  from, 
the  court. 

$  177.    Every  judicial  officer  has  power— 

1.  To  preserve  and  enforce  order  in  his  immediate  pres- 
ence, and  in  the  proceedings  before  him,  when  he  is  engaged 
in  the  performance  of  an  official  duty. 

2.  To  compel  obec'ience  to  his  lawfuf  orders,  as  provided  in 
this  code. 

3.  To  compel  the  attendance  of  persons  to  testify  in  a  pro- 
ceeding before  him,  in  the  cases  and  manner  provided  in  this 
code. 

4.  To  administer  oaths  to  persons  in  a  proceeding  pending 
before  him,  and  in  all  other  cases  where  it  may  be  necessaiy^ 
in  the  exercise  of  his  powers  and  duties. 

See  N.  Y.  C.  C.  P.  g§  184,  222. 

$  178.  For  the  effectual  exercise  of  the  powers  conferred 
by  the  last  section,  a  judicial  officer  may  punish  for  contempt, 
in  the  cases  provided  in  this  code. 

N.  Y.  O.  G.  P.  il  185.    See  cases  cited  under  §  1209. 

^  179.  The  justices  of  the  supreme  court,  and  the  judges 
of  the  district  and  coimiy  courts,  have  power  in  any  part  of 
the  State,  and  justices  of  the  peace  within  their  respective 
counties,  and  police  judges  and  judges  of  municipal  courts* 
within  their  respective  cities  or  towns,  to  take  and  certify^ 
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1.  The  proof  and  acknowledgment  of  a  conyeyasce  of  real 
property,  or  of  any  other  written  instiTn^ent. 

2.  TIqc  acknowledgment  of  satisfaction  of  a  judgment  of 
any  court. 

3.  An  affidavit  or  deposition  to  be  used  in  this  State. 

Stat.  1863,  345,  did  not  contain  first  sub-diviuon,  and  its  third  8n1>- 
division  read :  "  an  affidavit  or  depoaition  to  be  used  in.auy  court  of  jus- 
tice in  this  State.'* 


CHAPTER  V. 

MISCEIiLANEOUS  PB0VISI0N3  RESPECTING  COURTS 
^ND  JUDICIAL   OFFICERS. 

Sbozzoh  182.    Subflequcnt  applications  for  orders,  when  prohibited. 

183.  Yiohition  of  last  section. 

184.  No  proceeding  affected  by  a  vacancy  in  office  of  judge, 

etc.,  etc. 

185.  Proceedings  to  be  in  the  English  language,  except  in 

certain  counties, 

186.  Abbreyiations  and  figures. 

18T.    Means  to  be  used  to  execute  judicial  powers  in  certain 
cases. 

^  183*  If  an  application  for  an  order,  made  to  a  judge  of 
a  court  in  which  the  action  or  proceeding  is  pending,  is  refused 
in  whole  or  in  part,  or  is  gi*anted  conditionally,  no  subsequent 
application  for  the  same  order  can  be  made  to  any  court  com- 
missioner or  any  other  judge,  except  of  a  higher  coui-t ;  but 
nothing  in  this  section  applies  to  motions  refused  for  any  in- 
formality in  the  papers  or  proceedings  necessary  to  obtain  the 
order. 

Stat.  1863, 345,  transposed. 

^  183.  A  violation  of  the  last  section  may  oe  punished  as  a 
contempt,  and  an  order  made  contrary  thereto  may  be  revoked 
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by  tho  judge  who  made  it,  or  vacated  by  a  judge  of  the  court 
in  which  the  action  or  proceeding  is  pending. 
Stat.  1863, 345. 

^  184:.  No  proceeding  in  any  court  of  justice,  in  an  action 
or  special  proceeding  pending  therein,  is  affected  by  a  vacancy 
in  the  office  of  all  or  any  of  the  judges,  or  by  the  failure  of  a 
term  thereof. 

Stat.  1863, 315,  substantially  the  same. 

^  185,  Every  written  proceeding  in  a  court  of  justice  in 
this  l!^tate,  or  before  a  judicial  officer,  except  in  the  counties  of 
San  Luis  Obispo,  Banta  Barbara,  Los  Angeles  and  San  Diego, 
must  be  in  the  English  language,  and  in  the  excepted  counties 
may  be  either  in  the  English  or  Spanish  language. 

Stat.  1883, 345,  transposed. 

$  186.  Such  abbreviations  as  are  in  common  use  may  be 
used,  and  numbers  may  be  expressed  by  figures  or  numerals 
in  the  customary  manner. 

See  Stat.  1863, 344. 

^  187.  "When  jurisdiction  is,  by  this  code  or  by  any  other 
statute,  conferred  on  a  court  or  judicial  officer,  all  the  means 
necessary  to  carry  it  into  effect  are  also  given,  and  in  the  exer- 
cise of  the  jurisdiction,  if  the  course  of  proceeding  be  not 
specifically  pointed  out  by  this  code  or  the  statute,  any  suitable 
process  or  mode  of  proceeding  may  be  adopted  which  may  ap- 
pear most  conformable  to  the  spirit  of  this  code. 

From  N.  Y.  C.  0.  P.  %  243,  the  italicized  words  being  added  thereto. 


TITLE    III. 

OF  PERSONS  SPECIALLY  INVESTED  WITH  POWERS 
Oi^^  A  JUDICIAL  NATURE. 

Chafeeb  I.   Of  jubobs.  « 

II.    Ojr  OOUBT  COMHaSSIONSBS. 


65  jCBOBa.  J^l«a-l9l 

CHAPTER   I. 

OF  JUBOBS 

Imacui  I.    JuBOBs  ts  qexcesuhj. 

jl.    Qualifications  and  exemptions  or  jxtbobs. 

HI*     MaNNEB  of  SELECTESO  and  BETUBNINO  JT7BOB8  FOB 

COtTBTS  OF  BECORD. 
lY.     TiaCE  AND  MANNEB  OF  DBAWING  JX7BOBS  FOB  COUBTS  OF 

BECOBD. 
Y.     ]ICaNNEB  of  SUMMONINa  JX7BOBS  FOB  OOUBTS  OF  BEOOBD. 
YI.     MaNNEB  of  SUMMONINO  JX7BOBS  FOB  COUBXS  NOT  OF  BB- 

COBD. 

TIL    Makneb  of  summoninq  jttbies  of  inquest. 
YXn.    Obedience  to  summons,  how  enfobced. 
JS^    Of  IMPANELLDra  a  oband  jubt. 

X.     Or  IMPANEIiLINa  A  TBIAI.  JUBT  in  OOUBTS  OF  BEOOBD. 
XL.     Of  IMPANELLma  a  TBIAI.  JUBT  in  COUBTS  NOT  OF  BBOOBD. 

%IJ.    Of  impanbllino  jubies  of  inqxtest. 

ABTICLE    I. 

JUBOBS  IN  GENEBAL. 

Seoxzoh  190.  Jury  defined. 

191.  Different  kinds  of  juries. 

192.  Grand  jury  defined. 

193.  Trial  jury  defined. 

194.  Number  of  a  trial  jury. 

195.  Jury  of  inquest  defined 

$  100*  A  jury  is  a  body  of  men  temporarily  selected  from 
the  citizens  of  a  particular  district,  and  invested  with  power  to 
present  or  indict  a  person  for  a  public  offence,  or  to  try  a 
question  of  fact. 

f  lOl.    Juries  are  of  three  kinds : 

1.  Grand  juries. 

2.  Trial  juries. 

3.  Juries  of  inquest. 


^  19^  A  grand  jury  is  a  body  of  men,  not  less  than  thir- 
teen nor  more  than  fifteen  in  number,  returned  at  stated 
periods  from  citizens  of  the  county,  before  a  court  of  compe- 
tent jurisdiction,  and  sworn  to  inquire  of  public  offences  com- 
mitted or  triable  "within  the  county. 

$  198,  A  trial  jury  is  a  body  of  men,  returned  from  the 
citizens  of  a  particular  district,  before  a  court  or  officer  of 
competent  jurisdiction,  and  sworn  to  try  and  determine,  by  a 
unanimous  verdict,  a  question  of  fact. 

§§  190-193  are  taken  from  N.  Y.  O.  0.  P.    §8  2t4-247 

^  194.    A  trial  jury  consists  of  twelve  men,  unless  the  par- 
ties to  the  action  or  proceeding  agree  upon  a  less  number. 
18  Oal.  40ft 

$  195.  A  juiy  of  inquest  is  a  body  of  men,  summoned  from 
the  citizens  of  a  particular  district,  before  the  sheriff,  coroner 
or  other  ministerial  ofiScer,  to  inquire  of  particular  facts. 

K.Y.  O.O.P.    *248. 


ABTIOLE  n. 

QUALIFICATIONS  AND  EXEMPTIONS  OF  JUBOBS. 

Sbotion  198.  Who  are  competent  to  act  as  Jurors. 

199.  Who  are  nut  competent  to  act  as  Jurors. 

200.  Who  are  exempt. 

201.  Who  ma^  l>e  excused. 

$  198.    A  person  is  competent  to  act  as  a  juror  if  he  be —  • 

1.  A  citizen  of  the  United  States,  an  elector  of  the  county, 
and  a  resident  of  the  township  at  least  three  months  before 
being  selected  and  returned. 

2.  In  possession  of  his  nL.tural  faculties  and  not  decrepit, 

3.  Possessed  of  sufficient  knowledge  of  the  language  in 
which  the  proceedings  of  the  courts  are  had. 

4t.  Assessed  on  the  last  assessment  roll  of  his  oounliy,  on 
property  belonging  to  him. 
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See  stats.  1863, 630 ;  1863-4, 462,  m. 

Sub-division  1 :  3  Cal.  107 :  4  CaL  175;  60aL  405;  16 0»L  78 ;  17  OaLSaO* 

SUB-DIVISIONS:   32Cal.  40. 

SuB-mvisiON  4:  34  0al.  672. 

$  199.    A  person  is  not  competent  to  act  as  a  juror — 

1.  Who  does  not  possess  the  qualifications  prescribed  by  the 
preceding  section. 

2.  "Who  has  been  convicted  of  a  felony  or  misdemeanor,  in- 
volving moral  turpitude. 

By  Stat.  1863,  and  1863-4,  gamblers  were  expressly  disqoalifled. 

$  20O.  A  person  is  exempt  from  liability  to  act  ad  a  juror, 
if  he  be — 

1.  A  judicial,  civil  or  military  officer  of  the  United  States  or 
of  the  State  of  California. 

2.  A  person  holding  a  county  office. 

3.  An  attorney  and  counsellor  at  law. 

4.  A  minister  of  the  gospel  or  a  priest  of  any  denomination. 

5.  A  teacher  in  a  college,  academy  or  school. 

6.  A  practicing  physician. 

7.  An  officer,  keeper  or  attendant  of  an  almshouse,  hospital, 
asylum  or  other  charitable  institution. 

8.  Engaged  in  the  performance  of  duty  as  officer  or  attend- 
ant of  a  county  jail  or  the  state  prison. 

9.  Employed  on  board  of  a  vessel  navigating  the -waters  of 
this  State. 

10.  An  express  agent,  mail  carrier,  telegraph  operator  or 
keeper  of  a  public  ferry  or  toll  gate. 

11.  An  active  member  of  the  fire  department  of  any  city, 
town  or  village  in  this  State,  or  an  exempt  member  by  reason 
of  five  years'  active  service. 

12.  A  superintendent,  engineer  or  conductor  on  a  railroad. 
The  first  ten  sub-divsions  aro  from  stat.  1863,  630,  and  1863>4,  523;  the 

nth  from  Stat.  1833, 59,  and  1865-6, 30 ;  the  12th  is  new,  and  simUar  to  that 
of  N.  y.  O.  O.  P.  »  258. 

$  aoi.  A  juror  cannot  be  excused  by  the  court  for  slight  or 
trivial  cause,  or  for  hardship,  or  inconvenience  to  his  business, 
but  only  when  material  injury  or  destruction  to  Ms  property, 
or  that  of  the  public  entrusted  to  him,  is  threatened,  or  when 
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his  ovm  health,  or  the  sicknesa  or  death  of  a  member  of  his 
family,  requires  his  absence, 
Stat.  1863, 634,  §  13. 


ABTICLE  m. 

MANNER  OF  SELECTING  AND  BETURNlNa  JUfiOBS 
FOR  COURTS  OF  RECORD. 

Seozioh  204.    List  of  persons  to  serre  as  Jurors  to- be- made-by 
supervisors. 

205.  Sow  selection  shall  be  made. 

206.  List  to  contain  one  name  for-every  hundred  inhab- 

itants. 

207.  Person  who  served  as  juror  daring  preceding  year  not 

to  be  selected. 

208.  List  to  be  p  aced  with  clerk. 
2U9.    Duty  of  clerk  on  receiving  lists. 
210.    Segular  jurors  to  serve  one  year. 

^  304.  The  board  of  supervisors  of  each  county  must,  at 
their  first  regular  meeting  in  each  year,  or  at  any  other  meet- 
ing if  neglected  at  the  first,  make  a  list  of  persons  to  serve  as 
jurors  in  the  courts  of  record  for  the  ensuing  year. 

^  305.  They  must  proceed  to  select  and  list  from  those 
assessed  on  the  assessment  roll  of  the  previous  year,  suitable 
persons,  competent  to  serve  as  jurors;  and,  in  making  such 
selection,  they  must  take  the  names  of  such  only  as  are  not 
exempt  from  serving,  Avho  are  in  possession  of  their  natural 
faculties,  and  not  infirm  or  decrepit,  of  fair  character,  of  ap- 
proved integrity,  and  of  sound  judgment. 

$  J306.  Such  lists  must  contain  not  less  than  one  for  every 
hundred  inhabitants  of  each  township  or  ward,  having  re- 
gard to  the  population  of  the  county,  so  that  the  whole  num- 
ber of  jurors  selected  in  the  county  shall  amount,  at  least,  to 
one  hundred,  and  not  exceed  one  thousand. 
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$  307.  In  inaking  such  selection,  the  board  must  not  select 
any  of  the  same  persons  who  actually  served  as  jurors  at  any 
term  of  court  during  the  preceding  year ;  and  if  such  persons 
are  drawn  and  returned  to  serve  as  trial  jurors,  it  will  be  the 
duty  of  the  court  to  strike  the  names  of  such  persons  from  the 
list  of  Jurors,  and  direct  the  sheriff  to  fill  up  the  list  from 
among  the  neighboring  citizens  competent  to  serve  as  jurors ; 
and  in  counties  having  ten  thousand  or  more  inhabitants,  it 
shall  be  a  good  cause  of  challenge  that  any  trial  juror,  Avhether 
on  the  regular  panel  or  taken  from  among  the  bystanders,  has 
served  as  a  trial  juror  at  any  time  within  the  year  next  pre- 
ceding the  making  of  the  list  of  persons  toserve  as  jurors  as 
hereinbefore  provided. 

(  208.  Certified  lists  of  the  persons  selected  to  serve  as 
jurors  must  at  once  be  placed  in  the  possession  of  the  county 
clerk. 

$  209.  On  receiving  such  lists,  the  clerk  must  file  the  same 
in  his  ofiice,  and  write  down  the  names  contained  therein  on 
separate  pieces  of  paper,  of  the  same  size  and  appearance,  and 
fold  each  piece  so  as  to  conceal  the  name  thereon,  and  deposit 
them  in  a  box  to  be  called  the  "jury  box." 

$  aiO.  The  persons  whose  names  are  so  returned  are  known 
as  regular  jurors,  and  must  serve  for  one  year -and  until  other 
persons  aro  selectediuid  returned. 


ABTIOLB  IV. 

TDIE  iLNl>  MANNEB  OF  DBAWINa  JXJROBS  FOB 
COUBTS  OF  BECOBD. 

SEOZtOH  214.    Jury  to  be  drawn  upon  the  order  of  the  Judge. 

215.  Clerk  to  notify  county  judge  and  sheriff  of  time  Of 

drawing. 

216.  Sheriff  and  Judge  to  witness  drawing. 

217.  Drawing,  when  to  be  adjouxned. 
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SxGbON  218.    Shall  proceed,  when. 

219.  Drawing,  how  conducted. 

220.  After  acljouriiment  of  court,  diiq)08itio]i<-ta'^be-inade 

of  ballots. 

221.  Copy  of  list  to  be  furnished  hj  clerk. 

§  ai*.  Not  less  than  ten. nor  more  than  thirty  days  before 
the  commencement  of  any  term  of  court,  the  judge  thereof,  if 
a  jury  will  be  required  therefor,  must  make  and  file  with  the 
county  clerk  an  order  that  one  be  c)rawn.  The  number  to  be 
d^a^v-n  must  be  fixed  in  the  order;  if  to  form  a  grand  jury,  it 
must  be  twenty-four,  and  if  a  trial  jury,,  such joumber  as  the 
judge  may  direct. 

4Cal.225;  I0Cal.5d. 

^  J915.  At  least  one  day  before  the  drawing,  the  clerk  must 
notify  the  sheriff  and  county  judge  of  the  time  when  such 
drawing  will  take  place,  which  time  must  not  be  more  than 
•  three  days  after  the  receipt  by  him  of  the  order  for  such  draw- 
ing. 

^  316.  At  the  time  so  appointed,  the  sheriff,  in  person  or 
by  dcpiity,  and  the  county  judge,  must  attend  at  the  county 
clerk's  office,  to  witness  such  drawing,  and  if  they  do  so,  the 
clerk  must,  in  their  presence,  proceed  to  draw  the  jurors. 

^  917.  If  the  officers  so  notified  do  not  appear,  the  clerk 
must  adjourn  the  drawing  until  the  next  day,  and,  by  written 
notice,  require  two  electors^  of  the  county  to  Attend  such  draw- 
ing on  the  adjourned  day. 

$  918.  If,  at  the  adjourned  day,  the  sheriff,  county  judge 
and  electors,  or  any  twp  of  such  persons,  appear,  the-  clerk 
must  in  their  presence  proceed  to  draw  the  jurors. 

$  219.     The  clerk  must  conduct  such  drawing  as  follows : 

1.  He  must  shake  the  box  containing  the  names  of  jurors 
returned  to  him,  from  which  jurors  are  required  to  be  drawn, 
so  as  to  mix  the  slips  of  paper  upon  which  such  names  were 
written,  as  much  as  possible. 

2.  He  must  then  publicly  draw  out  of  the  box  as  many  such 
slips  of  paper  as  are  ordered  by  the  judge. 
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3.  A  minute  of  the  drawing  must  be  kept  by  one  of  the  at- 
tending officers,  in  which  must  be  entered  the  name  contained 
on  every  slip  of  paper  so  drawn,  before  any  other  slip  is  drawn. 

4.  If,  after  drawing  the  whole  number  required,  the  name 
of  any  person  has  been  drawn  who  is  dead  or  insane,  or  who 
has  permanently  removed  from  the  county,  to  the  knowledge 
of  the  clerk  or  any  other  attending  officer,  an  entry  of  such 
fact  must  be  made  in  the  minute  of  the  drawing,  and  the  slip 
of  paper  containing  such  name  must  be  destroyed. 

5.  Another  name  must  then  be  drawn,  in  place  of  that  con- 
tained on  the  slip  of  paper  so  destroyed,  which  must,  in  like 
manner,  be  entered  in  the  minutes  of  the  drawing. 

6.  The  same  proceedings  must  be  had  as  often  as  may  be 
necessary,  until  the  whole  number  of  jurors  [required  are 
drawn. 

7.  The  minute  of  the  drawing  must  then  be  signed  by  the 
clerk  and  the  attending  officers  or  persons,  and  filed  in  the 
clerk's  office. 

8.  Separate  lists  of  the  names  of  the  x)ersons  so  drawn  for 
tarial  jurors,  and  of  those  drawn  for  grand  jurors,  with  their 
places  of  residence,  and  specifying  for  what  court  they  were 
dra^n,  must  be  made  and  certified  by  the  clerk  and  the  attend- 
ing officers  or  persons,  and  delivered  to  the  sheriff  of  the 
county. 

$  afSO,  After  the  adjournment  of  any  court  at  which  jurors 
have  been  returned,  as  herein  provided,  the  clerk  must  inclose 
the  ballots  containing  the.  names  of  those  who  attended  and 
served  as  jurors,  in  an  envelop,  under  seal,  and  the  ballots  of 
those  who.did  not  attend  and  serve  must  be  returned  to  the 
jury  box.  The  ballots  sealed  in  envelops  must  not  be  returned 
to  the  lury  box  until  all  the  ballots  therein  have  been  exhausted. 

$  J831*  The  couniy  clerk  must  furnish  any  person  applying 
therefor,  and  paying  the  fees  allowed  by  law  for  the  same,  a 
copy  of  the  list  of  jurors  drawn  to  attend  any  court. 
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abucle  v. 

MANNEB  OF  SUMMONING  JUBOBS  FOB  COUBT&-OF 

BECORD. 

SsonoN  225.    Sheriff  to  ftnmmon  jurorR,  how. 

226.  Court  may  order  jury  drawn,  when. 

227.  When  jury  may  be  completed  from  bysta&ders. 

$  995.  As  soon  as  he  receives  tlie  list  of  jurors  drawn,  the 
sheriff  must  sumnion  the  persons  named  therein  to  attend,  by 
giving  personal  notice  to  each,  or  by  leaving  a  written  notice 
at  his  place  of  residence,  with  some  person  of  proper  age,  and 
must  return  the  list  to  the  court  at  the  opening  thereof,  speci- 
fying the  names  of  those  who  were  summoned  and  the  manner 
in  which  each  person  was  notified. 

9  Cal.  529. 

$  290.  Whenever  jurors  are  not  drawn  and  summoned  to 
attend  any  court  of  record,  or  a  sufficient  number  of  jurors 
fail  to  appear,  such  court  may,  in  its  discretion,  order  a  suffi- 
cient number  to  be  forthwith  drawn  and  summoned  to  attend 
such  court;  or  it  may,  by  an  orde.  entered  on  its  minutes, 
direct  the  sheriff  of  the  county  forthwith  to  summon  so  many 
good  and  lawful  men  of  his  county  to  serve  as  jurors  as  the 
case  may  require.  And  in  either  case  such  jurors  must  be 
summoned  in  the  manner  provided  by  the  preceding  section. 

$  897,  When  there  are  not  competent  jurors  enough  pres- 
ent to  form  a  panel,  the  court  may  direct  the  sheriff  or  other 
proper  officer  to  summon  a  sufficient  nnmber  of  persons^  hav- 
ing the  qualification  of  jurors,  to  complete  the  panel,  from  the 
body  of  the  county  and  not  from  the  bystanders,  and  the  sher. 
iff  must  summon  the  number  so  ordered,  accordingly,  and 
return  the  names  to  the  court. 

4Gal.218. 
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ABTIOLE  YI. 

ICANNBR  OF  SUMMONING  JURORS  FOR  COURTS  NOT 

OF  RECORD. 

SBonoN  230.    Jurors  far  police  and  jastioeB'-coartSt  bj-^whom  sum* 
moned. 
281.    How  summoned. 
232.    Oflleer's  return. 

^  99^  When  jurors  are  required  in  anj  police  or  justioes' 
coort,  they  mns^  upon  the  order  o^  the  judge  or  justice  there- 
of, be  Bummoned  by  the  sheriff,  marshal,  policeman  or  con- 
stable of  the  jurisdiction. 

$  981*  Such  jurors  must  be  summoned  from  the  persons 
resident  of  the  city  or  township,  competent  to  serve  as  jurors, 
by  notifying  them  orally  that  they  are  so  summoned,  and  of 
tbe  tim«  and  place  at  which  their  attendance  is  required. 

^  S3S.    The  officer  summoning  such  jurors  must,  at  the 
time  fixed  in  the  order  for  their  appearance,  return  it  with  a* 
liflt  of  the  persona,  flummoned  indorsed  thereon. 


ARTICLE  VII. 

MANNER  OF  SUMMONING  JURIES  OF  INQUEST. 
SioziON  285.    How-Bommoned. 

$  985.  Juries  of  inquest  must  be  summoned  by  the  officer 
before  whom  the  proceedings  are  had,  or  any  sheriff,  police- 
man or  constable,  from  the  persons  resident  of  the  coimty, 
competent  to  serve  &s  jurors,  by  notifying  them  orally  that 
they  are  so  summoned,  and  of  the  time  and  place  at  which 
their  attendance  is  required. 

o.  o.  p.— T 
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ABTIOLE  Yin. 

OBEDIENCE  TO  SUMMONS,  HOW  ENPOBOED. 

Section  238.    Obedience  to  BnmmonB,  how  enforced. 

^  238.  Any  juror  summoned,  who  wilfully,  and  witliout 
rea.sonable  excuse,  fails  to  attend,  may  be  attached  and  com- 
polled  to  attend,  and  the  court  may  also  impose  a  fine  not  ex- 
ccoding  one  hundred  dollars,  upon  which  execution  may  issQe. 
If  the  juror  was  not  personally  served,  the  fine  must  not  be 
imposed  until,  upon  an  order  to  show  cause,  an  opportunity 
has  Ixen  offered  the  juror  to  be  heard. 

Stat.  1863,630. 


ABTIOLE  IX. 

OF  IMPANELLING  A  GRAND  JXTBT. 

SacnoM  241.    Grand  Jury,  when  to  be  impanelled. 

242.  Grand  Jury,  how  constituted. 

243.  Jury  to  be  impanelled  as  prescribed  in  penal  code. 

§  241.  At  the  opening  of  each  regular  term  of  the  couniy 
court  (unless  otherwise  directed  by  the  judge) ,  and  as  often 
thereafter  as  to  the  judge  may  seem  proper,  a  grand  jury  may 
bo  impanelled. 

^  242.  When,  of  the  jurors  summoned,  not  less  tlian 
thirteen  nor  more  than  fifteen  attend,  they  shall  constitute  the 
grand  jury.  If  more  than  fifteen  attend,  the  clerk  must  call 
over  the  list  summoned,  and  the  fifteen  first  answering  shall 
constitute  the  grand  jury.  If  less  than  thirteen  attend,  ikxe 
panel  may  be  filled  to  fifteen  as  provided  in  section  two  hund- 
red and  twenty- six. 

Stat.  1863,  634,  §11. 
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$  343.  Thereafter  saoh  prooeedinga  shall  be  had  in  im- 
panelling  the  grand  jnry  aa  are  prescribed  in  part  two  of  the 
penal  code. 


ABTIOLE  X. 

OF  iMPANELLDSra  TRIAL  JURY  IN  COURTS  OF  RE- 
CORD. 

SsonoK  2A6.    Clerk  to  call  list  of  jurors  Bummoned,  etc. 

247.    Jury  to  be  Impanelled  as  prescribed  in  port  two. 

$  346.  At  the  opening  of  court,  on  the  day  trial  jurors 
have  been  summoned  to  ^pear,  the  clerk  must  call  the  names 
of  those  summoned,  and  the  court  may  then  hear  tlie  excuses 
of  jurors  summoned.  The  clerk  must  then  write  the  names 
of  the  jurors  present  and  not  excused,  upon  separate  slips  or 
ballots  of  paper,  and  fold  such  slips  so  that  the  names  are  con- 
cealed, and  then,  in  the  presence  of  the  court,  deposit  the  slips 
or  ballots  in  a  box,  which  must  be  kept  sealed  until  ordered 
by  the  court  to  be  opened. 

§  347.  When  thereafter  an  action  is  called  for  trial  by  the 
court»  such  proceedings  shall  be  had  in  impanelling  the  trial 
jury  as  are  presoribed  in  part  two  of  this  code. 

See  Sf  600,  604. 


^^  S50-J354  TOBIES  OF  INQUEST.  76 

ARTICLE  XI. 

OP  IMPANELLING  A  TRIAL  JURY  IN  COURTS  NOT 

OF  RECORD. 

Sbotzon  230 .    Proceedings  in  forming  Jury  in  courts  not  of  record . 
251.    How  impanelled. 

$  aso.  At  the  time  appointed  for  a  jury  trial,  in  police  or 
justices' courts,  the  list  of  jurors  summoned  must  be  called, 
and  the  names  of  those  attending  must  be  written  upon  sep- 
ai-ate  slips  of  paper,  folded  so  as  to  conceal  the  names,  and 
placed  in  a  box,  from  which  the  trial  jury  must  be  drawn. 

$*  951.  Thereafter,  if  the  action  is  a  criminal  one,  the  jury 
must  be  impanelled  as  provided  in  the  penal  code.  If  a  civil 
one,  as  provided  in  part  two  of  this  code. 


ARTICLE  XH. 

OF  MPANBLLING  JURIES  OF  INQUEST 
Sbotzon  254.    Mode  and  manner  of  impanelling. 

$  354^  The  mode  and  manner  of  impanelling  juries  of  in- 
iiuest  are  provided  for  in  the  provisions  of  the  different  codes 
relating  to  such  inquests. 

Th?  commissioners  report  the  preceding  chapter  as  a  substitnte  for 
existing  statutes  on  the  same  subject.  Wo  have  now  a  juiy  law  applic- 
able to  thirty-three  counties ;  another,  entirely  different  in  its  provisions, 
applicable  to  sixteen  counties ;  and  still  another,  differing  from  both, 
a:)plicable  to  San  Francisco  alone  (Stat.  1861, 573;  1863, 630;  1864, 624),  and 
v:n*ious  statutes  of  local  application. 
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CHAPTER  n. 

OF  COURT  COMMISSIONERS. 

BaoTzox  258.    Court  oommissioners,  how  appointed. 
239.    Powers  of  court  commissiouers. 

^  S58.  The  district  courts  may  appoint,  for  each  county  of 
their  respectivo  districts,  a  commissioner,  to  be  designated  08 
"oonrt  commissioner"  of  the  county.  If  portions  of  a  single 
county  are  assigned  to  diffaient  districts,  then  a  commissioner 
may  be  appointed  to  reside  in  each  portion  of  the  county  thus 
assigned. 

Btat.  1863, 338. 

^  959.    Every  such  commissioner  has  power — 

1.  To  hear  and  determine  ex  parte  motions  for  orders  and 
writs  (except  orders  or  writs  of  injunction)  in  the  district  and 
ooaniy  courts  of  the  county  for  which  he  is  appointed. 

2.  To  take  proof  and  report  his  conclusions  thereon,  as  to 
any  matter  of  fact,  other  than  an  issue  of  fact  raised  in  the 
pleadings,  upon  which  information  is  required  by  the  court ; 
but  any  party  to  the  proceedings  may  except  to  such  report 
within  four  days  after  the  same  has  been  filed,  and  may  argue 
his  exceptions  before  the  court,  on  giving  notice  of  motion  for 
that  purpose. 

3.  To  take  and  approve  bonds  and  undertakings  whenever 
the  same  may  be  required  in  actions  or  proceedings  in  such 
district  and  county  courts,  and  to  examine  the  sureties  there- 
on when  an  exception  has  been  taken  to  their  suiTiciency,  and 
to  administer  oaths  and  afi^mations,  and  take  affidavits  and 
depositions  in  any  action  or  proceeding  in  any  of  the  courts  of 
this  State,  or  in  any  matter  or  proceeding  whatever. 

'rfae  words  "written  notice  that"  have  been  inserted;  in  other  re- 
spects this  section  is  the  same  as  stat.  1863-4,  229,  which  added: 

"  Fourth— Any  matter  or  proceeding  that  may  have  been  referred  to 
any  such  commissioner,  other  than  such  as  are  herein  specified,  shall  by 
the  operation  and  effect  of  this  act  be  returned  to  the  proper  court,  and 
•11  power  and  authority  of  the  commissioner  over  tho  same  shall  c<^uko 
and  terminate. 
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'*  Fifth— No  power  shall  be  exercised  by  any  such  commissioner  except 
as  herein  provided." 

The  Stat  186-4,  did  not  ^pply  to  the  first,  fifth,.sixth,  seventh,  elev- 
enth, &«d  thirteenth  districts.  The  previoos  stat.  1863, 336,  applicable 
to  the  last  named  districts,  is  as  follows: 

"§  40.    The  court  commissioners  shall  have  power— 

"First— To  hear  and  determine  ex  parte  motions  for  orders  and  writs 
la  actions  and  proceedindrs  pending  in  the  district  and  county  courts  of 
their  respective  counties. 

"Second— To  hear  and  determine  such  contested  motions  in  such 
actions  and  proceedinss^s  may  be  referred  to  them  by  said  courts  lor 
determination. 

"  Third— To  hear  and  determine  all  issues  of  law  or  fact  in  such 
actions  and  proceedings  as  may  be  referred  by  order  of  said  courts, 
when  no  other  person  is  agreed  njran  by  the  parties  as  referee. 

"  Fourth— To  take  proof  upon  and  determine  as  to  any  matter  of  fact 
upon  which  information  is  required  by  the  said  courts. 

'*  Fifth— To  take  affidavits  and  depositions,  and  to  take  and  approve 
of  bonds  and  undertakings,  whenever  the  same  may  be  required  in  such 
actions  and  proceedings,  and  to  exMiine  into  the  qualifications  of  the 
sareties  thereon  when  an  exception  has  been  taken  to  their  euffioienoy." 

aBOaL497;S7  0aL33a. 
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TITLE    IV. 

OF  THE  MINISTEBIAL  OFFICERS  OF  THE  GOUBTS 

OF  JUSTICE. 

Chapteb  I.    Of  uxnisbEbial  offioebs  oenssallt. 

n.    Of  the  secbeta&y  and  baiuff  of  tbb  89- 

PSEUE  COUBT.- 

m.  Of  FHONoasAPmo  bxpobtebs. 


CHAPTEB  I. 

OF  MINISTEBIAL  OFFIOEBS  GENERALLY. 

Sbozioh  262.    Election,  powers  and  datiea,  wliere  preBcril)ed. 

(  9659.  The  modes  of  election,  powers  and  duties  of  the 
attorney-general,  clerk  of  the  snpreme  court,  reporter  of  the 
supreme  court,  clerks,  sheriffs  and  coroners,  are  prescribed  in 
the  political  and  penal  codes. 
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OHAPTEB  n. 

OF  THE  SECRETARY  AND  BAILIFF  OF  TUB  SWREMB 

COURT. 

Section  265.    Justices  may  appoint. 
266.    Tenure  and  duties; 

$  965.  The  justices  of  tke  supreme  court  may  .appoint  a 
seci'etary  and  bailiff. 

$  3G0.  The  secretary  and  bailiff  hold  their  offices  at  the 
pleasure  of  the  justices,  and  must  perform  such  duties  as  may 
be  required  of  them  by  the  court  or  any  justice  thereof. 


CHAPTER  III 

OP  PHONOGRAPHIC  BEP0BTEE3. 

Seoxzon  269.    How  appointed,  and  duty. 

270.  Report  prima  facie  correct, 

271.  Compensation- 

$  ^9.  The  judge  of  each  judicial  district,  and  each  county 
judge,  may  appoint  a  competent  short  hand  reporter,  to  hold 
office  during  the  pleasure  of  the  judge,  and  who  must,  at  the 
request  of  either  party,  or  in  the  discretion  of  the  court,  in  a 
civil  action  or  proceeding,  or  criminal  action  Or  proceeding, 
on  the  order  of  t-ie  court,  Vie  dUitrict  attorney,  or  the  counsel 
for  die  defendant,  take  down  in  short  hand  all  the  testimony, 
tlie  rulings  of  the  court,  the  cxc3ption3  taken,  and  oral  in- 
structions given,  and  must,  within  five  days,  or  cuch  reason- 
able time  after  the  trial  of  such  case  as  the  court  may  desig- 
nate, write  out  the  same  in  plain,  legible,  long  hand  writing, 
verify  and  file  it,  together  with  the  original  short  hand  writing, 


•1 


I 
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With  the  Clerk  of  the  court  in  which  the  case  was  tried.    Th^ 

^^^arcT^T^report  of  the  official  reporter,  when  appointed 
and  acting  in  accordance  with  the  provisions  of  $$  272  and  273 
f  +>.ia  PoflP  and  not  otherwise,  written  out  in  long  hand- 
of  this  G^f '  ^'Jf^rtpd  as  bein^  a  correct  transcript  of  the  testi- 
^'^'''fnS  nrScee^^^^^^^^  «^all  b3  pri£a  facie  a  cor- 

re'IuteS^^^^^^^     "sstimony  and  proceedings.     (In  effect 

^5i?:.^'^ic  .u^x  x«;exv«,  u»  c^mpeu-auoa  xur  m.  service-, 
not  exceeding  ten  dollars  per  day  for  taking  notes,  md  not  ex- . 
.3«pdmi.  twenty^oents  vex  foli9„for  transcription,  tobcpaidby 
^  ail.    The  official  reporter  shall  receive  as  compensation 
for  his  services  in  cioil proceedings,  not  exceeding  ten  dollars 

per  day  for  taking  notes,  and  not  exceeding  twenty  cents  per 
nundred  words  for  transcription.     The  shoH-hand  notes  so  ta- 
ken,  skaU  immediately  after  tfie  cause  is  suhmiMed  bejiledwith 
Vie  clerk;  but  for  the  purpose  of  writing  out  said  notes,  tlie  re- 
porter may  withdraw  the  same  for  a  reasonable  tims.     The  re- 
porters fee.-i  for  taking  notes  in  civil  cases,  shall  be  paid  by  the 
party  in  whose  favor  judgment  is  rendered,  and  shall  be  taxed 
up  by  the  clerk  of  the  court  as  costs  against  the  party  against 
wnom  judgment  is  rendered,    Incase  of  the  failure  of  a  jury 
t )  agree,  the  plaintiff  mu"*t  pay  the  reporter's  fees,  for  per 
diem,  and  for  transcription  ordered  by  plaintiff,  wliich  have 
accrued  up'  to  the  time  of  the  dlscharae  of  tfie  juiy.    In  cases 
where  a  transcript  has  been  ordered  oy  the  court,  the  expense 
thereof  must  be  paid  equally  by  the  respective  parties  to  the 
action,  or  either  of  them,  in  the  discretion  of  the  court;  and 
no  verdict  or  judgment  can  be  entered  up,  except  the  court 
shall  otherwise  order,  until  the  reporter's  fees  are  paid,  or  a 
sum  equivalent  thereto  deposited  with  the  clerk  of  the  court. 
In  no  case  shall  a  transcript  be  paid  for,  uulessf  ordered  by 
either  the  plaintiff  or  defendant,  or  by  the  court,  nof  shall  the 
reporter  be  required,  in  any  civil  case,  to  transcribe  his  notes, 
until  the  compensation  therefor  be  tendered  him.  or  deposited 
in  court  for  that  purpose.     The  party  ordering  the  rep^nier  to 
transcribe  any  portion  of  tfie  testimmy  or  proceedings,  sfiall 
pay  the  fees  of  tfie  reporter  tliere'or.    In  criminal  cases,  when 
the  testimony  has  been  taken  down  upon  the  order  of  the  court, 
the  compensation  of  the  reporter  must  be  fixed  by  the  court, 
and  paid  out  of  the  treasury  of  t  le  county  m  whicli  the  c  jse  is 
tried,  upon  the  order  of  the  court.     (In  effect  May  29,  1874.) 
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CHAPTER  n. 
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Sec 
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The  secretary  and  bailiff  hold  their  offices  at  the 


f>>w*«  — ^   •> 
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1 


ihe  clerk  of  the  oonit  in  which  the  case  was  tried.     The 
nparter  of  the  eowaty  court  of  the  city  and  county  of  San 
Yrantciaoo  is  ex  officio  reporter  of  Qie  probate  and  nanud|Mil 
tmrtst  of  Af  eft  dty  and  county. 
Stat.  1SS»^  2S,  wiwds  in  italte  are 


f  S70.  His  report,  written  oat  in  long  hand  writing,  is 
arima  fade  a  correct  statem^it  of  the  evidence  and  prooeed- 
ings. 

Stat.]8G5-C;2&. 

^  S^X    He  shall  reoeiye,  as  comjiensation  for  his  services, 
not  exceeding  ten  dollars  per  day  for  taking  notes,  and  not  ex- 
ceeding twenty  cents  per  folio  for  transcription,  to  be  paid  by 
theparty  in  whose  fayor  judgment  is  rendered,  and  be  taxed  «p 
by  the  clerk  of  the  court  as  costs  against  the  party  against  whom 
judgment  is  rendered.    In  case  offailtare  of  a  jury  to  ayree 
iheplamt\ff  must  pay  the  reporter's  fees  accrued  to  that  time. 
In  cases  where  a  transcript  may  be  required  by  the  court,  the 
expense  thereof  must  be  paid  equally  by  the  respective  parties 
to  the  action,  or  either  of  them,  in  the  discretion  of  the  court ; 
and  no  verdict  or  judgment  can  be  entered  up,  except  the 
court  shall  otherwise  order,  until  the  reporter's  fees  are  paid, 
or  a  sum  equivalent  thereto  deposited  with  the  clerk  of  the 
court.    In  no  case  shall  the  transcript  be  paid  for  unless 
specially  ordered  by  either  plaintiff  or  defendant,  or  by  the 
court;  nor  shall  the  reporter  be  required,  in  any  civil  case,  to 
transcribe  his  notes  until  the  compensation  per  folio  therefor 
be  tendered  to  him  or  deposited  in  court  for  that  purpose.    In 
criminal  cases,  when  the  testimony  has  been  taken  down  by 
order  of  the  court,  the  compensation  of  the  reporter  must  be 
fixed  by  the  court  and  paid  out  of  the  treasury  of  the  county 
in  which  the  case  is  tri^,  upon  the  order  of  the  court. 

StaL  1087-8, 495^  did  not  contain  words  in  ikOkSp  previous  stat.  IKM^ 
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TITLE    V. 

OF  PERSONS  SPECIALLY  INVESTED  WITH  HINI8TB- 
BIAL  POWERS  RELATING  TO  COURTS  OP  JUSTICE. 

QEAPTEB  I.     AtTOBNETS  A2n>  COUITBELLOBS  AT  LAW. 

n.    Of  otheb  fessons  invested  with  such  powebs. 


CHAPTEB  I. 

ATTORNEYS  AND  COUNSELLORS  AT  LAW. 

SsonoN  275.  Who  may  be  admitted  as  attorneys* 

276.  Qualifications. 

277.  Certificate  of  admission.    License* 

278.  Oath. 

279.  Attorneys  of  other  states. 

280.  Boll  of  attorneys. 

281.  Penalty  for  practicing  without  license. 

282.  General  duties. 

283.  Authority  of  attorney. 

284.  Change  of  attorney. 

285.  Notice  of  change. 

286.  Death  or  removal  of  attorney.  \ 
28>J.  Removal  and  suspension. 

288.  Conviction  of  felony.    Moral  tnrirftiide. 

289.  Proceedings  for  remoyal  or  suspensloii.  a  • 

290.  Accusation.  ^ 

291.  Terification. 

292.  Citation  to  answer. 

293.  Appearance.  ^1 

294.  How  to  answer.  '^ 

295.  Demurrer.  •. 

296.  Answer.  .^ 

297.  Trial. 

298.  Reference  J 

299.  Judgment.  ^^ 


^  aya.     (S.  S.)  No  psrson  sball  bs  appjinted  to,  or  be  re- 
tsLined  in  the  position  of  official  reporter  of  any  court  in  this 
state,  without  being  first  examiied  {»  to  his  competency  by  at 
lea«t  three  members  of  the  bar  practicing  in  said  court,  such 
members  to  be  designated  by  the  judge  of  said  court.    The 
committee  so  selected  shall,  upon  the  request  of  the  judge  of 
said  court,  examine  any  psrson  as  to  hi.s  qualifications  whom 
said  judge  may  wish  to  appoint  or  retain  as  official  reporter, 
and  no  person  shall  be  appointed  to,  or  retained  in  such  posi- 
tion, upon  whose  qualifications  said  committee  shall  not  have 
reported  favorably.    The  test  of  competency  before  such  com- 
mittee shall  be  as  follows:    The  party  examined  must  write,  in 
the  presence  of  said  committee,at  the  rate  of  at  least  one  hundred 
and  forty  words  per  minute  for  five  consecutive  minutes,  upon 
matter  not  previously  written  by  him,  and  transcribe  the  same 
into  long-hand  writing  with  accuracy.    If  he  pass  said  test 
satisfactorily,  the  committee  shall  furnish  him  with  a  written 
certificate  of  that  fact,  signed  by  at  least  a  majority  of  the 
m  ambers  of  the  committee,  which  certificate  shall  be  filed  in 
the  records  of  the  court.     (In  effect  May  29, 1874.) 


$  a73,  (N.  S.)  The  official  reporter  of  any  district  court 
must  attend  to  the  duties  of  his  office  in  person,  except  when 
excused  for  a  good  and  sufficient  reason  by  order  of  the  court, 

which  ^'•jfir  flhl^^    IrMt-^ftniayful    nr\nn    fha    miniltes  of  the  COUrt. 


(  874,  (N.  8.)  The  official  reporter  of  any  court,  or  official 
reporter  pro  tem.,  must,  before  entering  on  the  duties  of  his 
office,  take  and  subscribe  the  following  oath:  ••  I  do  swear  (or 
iiffirm)  that  I  will  support  the  constitution  of  the  United  States 
and  the  constitution  of  the  state  of  California,  and  that  I  will 
faithfully  discharge  the  duties  of  the  office  of  official  reporter 

(or  official  reporter  pro  tem.)  of  the court,  according  to 

the  best  of  my  ability."     (Approved  March  S3,  1874. ) 


«  .  «. 
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$  aT5.     Any  white  male  citizen,  or  white  male  person  resi- 
dent of  this  state,  who  has  bona  fide  declared  his  intention  ta. 
keconie  a  citizen  in  the  manner  required  by  law,  of  the  agj&of 
iwonty-one  years,  of  good  moral  character,  and  who  possesses 
the  necessary  qualifications  of  learning  and  ability,  is  cntitfed 
o  admission  as  attorney  and  counsellor  in  all  courts  of  this 

tate. 

Stat.  1861,  40.    Words  in  aaKe»  a»  new.    Stat  1850  read:    '^Any -white  - 
nalo  citizen  of  the  age,"  t,o. 

Qanerally:  3  Gai.  lOS ;  8  Oal.  570 ;  15  CaL  387 ;  17  Oal.  61 :  20  GO.  427 ;  22 
;al.  293 ;  21  Cal.  241 ;  31  Gal.  11 ;  33  Gal.  425;  35  OaL  534. 
;   Aathority  presumed :    13  GaL  191 ;  17  CaL  431 ;  21 C^  51 ;  23  Gal.  636;  30  < 
>l.  192 ;  35  Cal.  531 ;  30  Cal.  683. 

Compenaation:    1  Cal.  331 ;  2  Cal.  907;  3  CaL  108;  5  Cal.  435;  6<;aL.56; 
f  Oal.  306;  13  Cal.  640;  17  Cal.  61. 

,  Actions  against :    3  Cal.  108;13CaL203:22GaLaOO;33  CaL  42& 
j  Notice  to:   31  CaL  ;^.  160. 

^  376.  Every  applicant  for  admission  as  attorney  and. 
K>anseUor  must  produce  satisfactory  testimonials  of  good . 
moral  character,  and  undergo  a  strict  examination  in  open. 

court,  *«  *o  hi  agnail  fiA«.Ho««    Kn,th«  inBtiRAgi  0£  thn   anrnraxaa — ,P'0- 

court.  ^^^^t  ^^^  ^^  several  county  and  district  courts  of  this  state 

Stat  ""f^y  admit  applicants  to  practice  as  aUomeys  and  counselors 

in^keir  i^spective  courts, 
^  $8««.     xr»  ffjlii  niiiniuiiiii.mpu,   ue  is  lonnu  quaiiueu,   we  ^^ 

court  must  admit  him  as  attorney  and  counsellor  in  all  the 
I'onrts  of  this  state,  and  shall  direct  an  order  to  be  entered  to 
that  effect  xxpan.  its  records,  and  that  a  certificate  of  such  record 
be  given  to  him  by  the  clerk  of  the  court,  which  certificate  is . 
his  license. 

Stat.  1861,  40,  also  provided :  "84.  The  district  and  county  courts  of 
this  state  are  authorized  to  admit,  as  attorney  and  counsellor  in  their 
respective  courts,  any  white  male  citiaen,  or  whit«  male  person  who  has 
b  na  fide  declared  his  intention  to  become  a  eitisen,  of  the  age  of  twen> 
ty-one  years,  and  of  good  moral  character,  who  possesses  the  requisite 
iiualifications,  on  similar  testimonials  and  like  examinations  as  are  re- 
i|uired  by  the  preceding  section  for  admission  by  tho  supreme  court,  and 
may  direct  their  clerks  to  give  a  certificate  of  such  admission,  which 
certificate  shall  be  a  license  to  practice  in  such  courts." 

^  978.  Every  person,  on  his  admission,  must  take  an  oath 
to  support  the  constitution  of  the  United  States  and  of  this. 
Btate,  and  to  discharge  the  duties  of  attorney  and  counsellor 


to  the  best  of  his  knowledge  and  abili^.    A  oertificats  of  suoh 
oath  muBt  be  indorsed  on  fhe  Ucense. 
Stat.  1851,  491 

^  S79.  Every  white  male  citizen  of  the  United  States,  who 
has  been  admitted  to  practice  law  in  the  highest  court  of  a  sister 
State  may  be  admitted  to  practice  in  the  courts  of  this  State, 
upon  ihe  production  of  his  license  and  satisfactory  evi- 
dence of  ^ood  moral  character ;  but  the  court  may  examine 
the  applicant  as  to  his  qualifications. 

Stat.  1899,  Ja. 

Stat.  I8<'S1,  49,  read :  "  §  &  The  ezamioatioii  may  be  dispensed  with,  in 
the  case  of  a  person  who  has  been  admitted  attorney  and  oonnsellor  in 
the  highest  cottrts  of  a  sister  State ;  his  affidavit  of  such  admission,  or 
his  license  showing  the  same,  shall  be  deemed  sufficient  to  entitle  him 
to  admission." 

,  Stat.  1869-'T0,  576:  "JSvexy  white  male  citizen  of  the  United  States, 
who  has  been  admitted  to  practice  law  in  the  highest  courts  of  a  sister 
State,  or  in  the  supreme  court  of  the  United  States,  or  in  the  supreme 
court  of  the  District  of  Columbia,  may  be  admitted  to  practice  in  the 
courts  of  this  State,  upon  the  jnroduction  of  his  license  and  satisfactory 
evidence  of  his  good  moral  chaiaoter;  but  the  court  may  examine  the 
applicant  as  to  his  qualifioations.'* 

An  Act  to  exclude  traitors  and  alien  enemies  from  courts  of  jastica 
of,  1863,  566,  was  repealed.    Stat.  1867-8,  8. 

$  380.  Each  clerk  must  keep  a  roll  of  attorneys  and  coun- 
sellors admitted  to  practice  by  the  court  of  which  he  is  a  clerk, 
tohich  roll  miLst  be  signed  by  the  person  adm/Uted  before  he 
reoewes  ?iis  license. 

9 

$  381.  If  any  persoa  shall  practice  law  in  any  court,  except 
a  justice's  or  ^Zice  court,  without  having  received  a  license  as 
attorney  and  counsellor,  he  is  guilty  of  a  contempt  of  court. 

Stat.  1861,  49,  contained  the  words,  '*and  punished  as  in  other  cases  of 
eontempt." 

.^  380.    It  is 'the.  duty  of  an  attorney  and  counsellor^ 

1.  To  support  the  constitntion  and  laws  of  the  United  States 
and  of  this  State. 

2.  To  maintain  the  retspect  due  to  the  courts  of  justice  and 
judicial  officers. 

3.  To  counsel  or  maintain  such  aetions,  proceedings  or  de- 


f&DoeA  only  as  appear  to  him  legal  or  just,  except  the  defence 
of  a  person  charged  with  a  public  offence. 

4.  To  employ,  for  the  purpose  of  maintaining  the  cauges 
confided  to  him,  such  means  only  as  are  consistent  with  truth, 
and  ne^er  to  seek  to  mislead  the  judges  by  an  artifice  or  false 
statement  of  fact  or  law. 

5.  To  maintain  inviolate  the  confidence,  and  at  every  peril 
to  himself,  to  preserve  the  secrets  of  his  client. 

6.  To  abstain  from  all  offensive  personality,  and  to  advanOo 
no  fact  prejudicial  to  the  honor  or  reputation  of  a  party  or 
witness,  unless  required  by  the  justice  of  the  cause  with  which 
Jie  ia  charged. 

7.  Not  to  encourage  either  the  commencement  or  the  cob' 
tinnance  of  an  action  or  proceeding  from  any  motive  of  passion 
or  interest. 

8.  •  Never  to  reject,  for  any  consideration  personal  to  himself, 
the  cause  of  the  defenceless  or  the  oppressed. 

ir.Y.  C.O.P„-8  611. 

SnB-2>nnBioir  5:  15  OaL  387 ;  2S  Cal.  831 :  29  Cal.  47 ;  33  CaL  425;  34  0*1. 
«10;36OaL48». 

^  S83.    An  attorney  and  counsellor  has  authority — 

1.  To  bind  his  client  in  any  of  the  steps  of  an  action  or 
prooeeding,  by  his  agreement  filed  with  the  clerk,  or  entered 
upon  the  minutes  of  the  court,  and  not  otherwise. 

2.  To  receive  money  claimed  by  his  client,  in  an  action  or 
proceeding,  during  the  pendency  thereof,  or  after  judgment, 
tinZess  a  revocation  of  his  avJOwriiy  iijiled,  and  upon  the  pay- 
ment thereof,  and  not  otherwise,  to  discharge  the  claim  or  ac- 
knowledge satisfaction  of  the  judgment. 

Same  as  stat.  1851, 49.  exo«pt  tlM*  tito  S  maits  within  one  year,  and  ia- 
'seits  words  in  UaHa. 

Sua^ivisxON  1:  I  OaL  213;  2  CaL  92;  3  CaL  185;  13  Cal.  191;  29 Gal. 
147:  35  CaL  4C7;  40  Cal.  2S4 

§  W4.  The  attorney  in  an  action  or  special  proceeding  may 
be  changed  at  any  time  before  judgment  or  final  determina- 
tion, as  follows : 

1.  Upon  his  own  consent,  filed  with  the  clerk  or  entered 
upon  the  minutes. 

o.-o.  p.— S 
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2.  Upon  the  order  of  the  courlror  Jodge^thereof,'  npon  the 
application  of  the  client. 

Stat.  1851.  49.  N.  Y.  O.  0.  P.  %  617^ 
16CaL436;33Cal.208. 

$  385.  When  an  attorney  is  changed,  as  provided  in  the 
last  section,  written  notice  of  the  change  and  of  the  snhstita- 
tion  of  a  new  attorney,  or  of  the  appearance  of  the  party  in 
person,  must  be  given  to  the  adverse  pariy ;  until  then,  he 
must  recognize  the  former  attorney. 

Stot.  1851,  49,  N.  Y.  0. 0.  P.  §  61& 
60aL55. 

$  386.  When  an  attorney  dies,  or  is  removed  or  suspended, 
or  ceases  to  act  as  such,  a  party  to  an  action  for  whom  he  was 
acting  as  attorney  must,  before  any  further  proceedings  are 
had  against  him,  bo  required  by  the  adverse  party,  by  writtep 
notice,  to  appoint  another  attorney  or  to  appear  in  per80j>. 

Stat.  1851,  49,  N.  Y.  O.  O.  P.  §  619. 

$  387.  An  attorney  and  counsellor  may  be  removed  or 
suspended  by  the  supreme  court,  and  by  the  district  courts  of 
the  State,  for  either  of  the  following  causes,  arising  after  his 
admission  to  practise : 

1.  His  conviction  of  a  felony,  or  misdemeanor  involving 
moral  turpitude,  in  which  case  the  reoondof  conviction  is  con- 
clusive evidence. 

2.  Wilful  disobedience  or  violation  of  an  order  of  the  court 
requiring  him  to  do  or  forbear  an  act  connected  with  or  in  the 
course  of  his  professioii,  and  any  violation  of  the  oath  taken 
by  him  or  of  his  duties  as  such  attorney  and  counsellor. 

3.  Corruptly  and  loWhout  aiUhorUy  appearing  as  aUomey 
for  a  party  to  an  action  or  proceeding. 

In  all  cases  where  an  attorney  is  removed  or  suspended  by  a 
district  court,  he  may  appeal  to  the  supreme  court,  and  the 
judgment  or  order  of  the  district  court  is  subject,  on  such  ap- 
peal, to  review,  as  in  civil  actions. 

Stot.  1859, 69.    Third  gab-division  is  new. 

10al.l43,I90;20CaL427. 

$  a88.  In  case  of  the  conviction  of  an  attorney  or  counsel- 
lor of  a  felony,  or  misdemeanor  involving  moral  turpitude, 
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the  clerk  of  the  conrt  in  which  a  conyiotion  is  had  must,  with- 
in thirty  days  thereafter,  transmit  to  the  supreme  court  a  cer- 
tified copy  of  the  record  of  conviction. 

$  {d89.  The  proceedings  to  remove  or  suspend  an  attorney 
and  counsellor,  under  the  first  sulMlivision  of  section  two 
hundred  and  eighty^oven,  must  be  taken  by  the  court  on  the 
receipt  of  a  certified  copy  of  the  record  of  conviction ;  the 
proceedings  under  the  second  sub-division  of  section  two  hun- 
dred and  eighty-seven  may  be  taken  by  the  court  for  matters 
within,  its  knowledge,  or  may  be  taken  upon  the  information 
of  another. 

$  SOO.  If  the  proceedings  are  upon  the  information  of 
another,  the  accusation  must  be  in  writing. 

$  J801«  The  accusation  must  state  the  matters  charged,  and 
be  verified  by  the  oath  of  some  person,  to  the  effect  that  the 
charges  therein  contained  are  true. 

^  S9S.  After  receiving  the  accusation,  the  court  must,  if 
in  its  opinion  tlie  case  require  it,  make  an  order  requiring  the 
accused  to  appear  and  answer  the  accusation,  at  a  specified 
time  in  the  some  or  subsequent  term,  and  must  cause  a  copy 
of  the  order  and  of  the  accusation  to  bo  served  upon  the  ac- 
cused within  a  prescribed  time  before  the  day  appointed  in  the 
order. 

$  $893«  The  accused  must  appear  at  the  time  appointed  in 
the  order,  and  answer  the  accusation,  unless  for  sufficient  cause 
the  coort  assign  another  day  for  that  purpose ;  if  he  do  not 
appear,  the  court  may  proceed  and  determine  the  accusation 
in  his  absence 

^  SI9ft.  The  accused  may  answer  to  the  accusation,  either 
by  objecting  to  its  sufficiency  or  denying  it. 

(  295*  If  he  object  to  the  sufficiency  of  the  accusation,  the 
objection  must  be  in  writing,  but  need  not  be  in  any  specific 
form,  it  being  sufficient  if  it  presents  intelligibly  the  grounds 
of  the  objection.  If  he  deny  the  accusation,  the  denial  may 
bo  oral  and  without  oath,  and  must  be  entered  upon  the  min- 
utes. 
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$  20Q.  If  an  objection  to  the  sufficiency  of  the  accnsation 
is  not  sustained,  the  accused  must  answer  forthwith. 

$  S97.  IJ  the  accused  plead  guilty,  or  refuse  to  answer  the 
accusation,  the  court  must  proceed  to  judgment  of  removal  or 
suspension.  If  he  deny  the  matters  charged,  the  court  must, 
at  such  time  a»  it  may  appoint,  proceed  to  try  the  accusation. 

$  298.  The  court  may,  in  its  discretion,  order  a  reference 
to  a  committee)  to  take  depositions  in  the  matter. 

$  J809.  Upon  conviction,  in  cases  arising  under  the  first 
sub-division  of  section  two  hundred  and  eighty-seven,  the 
judgment  of  the  court  must  be  that  the  name  of  the  party  be 
sti'icken  from  the  roll  of  attorneys  and  counsellors  of  the 
court,  and  ho  be  precluded  from  practising  as  such  attorney  or 
counsellor  in  all  the  courts  of  this  State ;  and,  upon  conviction 
in  cases  under  the  second  sub-division  of  section  two  hundred 
and  eighty-seven,  the  judgment  of  the  court  may  be  according 
to  the  gravity  of  the  offence  charged — deprivation  of  the  right 
to  practise  as  attorney  or  counsellor  in  the  courts  of  this  State, 
ixjrmanenily  or  for  a  limited  period. 

Stat.  18-31, 51. 

§§  28d-299,  oie,  excepting  the  slight  Tariation- noted,  taken  irom-  stat. 
1851, 49.51, 


CHAPTEE  n. 

OF  OTHER  PERSONS  INVESTED  WITH  SUCH  POWERS. 

Section  304.    Ilecelvers  and  guardians. 

$  304.  The  appointment,  powers  and  duties  of  reoeiven 
and  guardians,  are  provided  for  and  prescribed  in  parts  two 
and  three  of  this  code 


I>A.RT   II. 


OF  CIVIL  actio:n^s. 

TiTUB  I.    FoBM  OF  CivHi  Actions.    $$  307-309. 

Title  II,    Time  of  Coemencino  Civil  Actions.  $$  312-362. 

Title  HI.    Pabties  to  Civil  Actions.    $$  367-389. 

Title  IV.    Place  op  Tbial  op  Civil  Actions.    $$  392-400. 

Title  V.    Manneb  op  Commencing  Suit.    $$  403-410. 

Title  VI.    Pleadings  in  Civil  Actions.    $$  420-475. 

TriLE  vn.    Provisional  Bemedies  in  Civil  Actions.  $^  47ft- 

574. 
Title  Vm.     Tbial  and  Judgment  in  Civil  Actions. 

$$  577-075. 
Title  IX.    Execution  op  the  Judgment  in  Civil  Actions. 

$$  C81-721. 
Title  X.    Actioijs  in  Pabticulab  Cases.    $$  726-827. 
Title  XI.    Pboceedings  in  Justices'  Coubts.    $$  832-925. 
Title  XII.    Pboceedings  in  Police  Coubts.    $0  929-U33. 
TrriiB  XIII.    Appeals  in  Civil  Actions.    $$  938-380. 
Title  XIV.    Miscellaneous  Pbovisions.    §^  989-1058. 
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TITLE   I> 

OP  THE  FORM  OP  CIVIL  ACTtONfik 

Ssonov  807.    One  form  of  civil  action  only. 

908.    Parties  to  actions,  how  designated. 

309.    Special  issues  not  made  by  pleadings,  how  tried. 

$  807.  ($  1.)  There  is  in  this  State  but  one  form  of  dvil 
actions  for  the  enforcement  or  protection  of  private  rights  and 
the  redress  or  prevention  of  private  wrongs. 

1  Gal.  167;  2 CaL  463;  3 Gal.  196, 458;  9 Gal. 6;  12  Gal.  143;  16  GaL221;  17 
Gal.  487;  18  Gal.  126;  19  Gal.  476;  21  Gal.  129;  24  GaL  4S8;  26  Gal.  11;  38 
Gal.  619. 

Not  applicable  to  probate  proeeedingi  (15  Gal.  220)  nor  special  oases 
(5  Gal.  43). 

^  908.  ($  2.)  In  snob  action  the  party  complaining  is 
known  as  the  plaintiff,  and  the  adverse  party,  as  the  defendant. 

^  309.  ($3.)  A  question  of  fact  not  put  in  issue  by  thd 
pleadings  may  be  tried  by  a  jury,  upon  an  order  for  the  trial 
stating  distinctly  and  plainly  the  question  of  fact  to  be  tried; 
and  such  order  is  the  only  authority  necessary  for  » triaL 
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TITLE    II. 

OP  THE  TIME  OF  COMMENCING  ACTIONS. 

Ghafteb  I.  The  time  of  commencing  actions  in  general.  $  312. 
H.  The  time  of  commencing  actions  for  the  recovery 

of  real  property.    $$  315-328. 
m.  The  time  of  commencing  actions  other  than  for 

the  recovery  of  real  property.    $^  835-345. 
TV,  General  provisions  as  to  the  time  of  commencing 
actions.    $$  §50r362. 


CHAPTEB  L 

THE  TIME  OF  COMMENCING  ACTION^^  IN  GENERAL. 

9Kamojx  312.    Commencement  of  civU  actions. 

^  3158.  Civil  actions  can  only  he  commenced  within  the 
periods  prescrihed  in  this  title,  aft<!^  the  cause  of  action  shall 
have  accmed,  except  where,  in  special  cases,  a  different  limitft- 
tioa  is  prescribed  by  statute. 

Stat.  1850, 343. 

Statute  of  hmitotionsin  ^neral:  6  Cal.  381,  430;  7  Cal.  1, 424;  8  CbI* 
449;  le CaL  305;  I«OaI.  (3;  18  Cal.  482;  21  Cal.  495;  27  Cal.  145, 278 ;  29  Cal. 
19.   Lyxnan  vs.  Walker,  35  Cal.  634;  36  Cal.  180. 

When  ca«8e  of  action  accrues :  6  CaL  53, 430 ;  7  Cal.  247 ;  13  Cal.  540 ;  14 
Cal.  134;  16CaL  173;  19CaL8^>;  27 Cal.  57,  119,274,376;  20 CaL  225;  22 Cal. 
5S6;  24  CaL  114;  25  CaL  593;  29  CaL 503;  34  CaL 254, 149;  35  CaL  C34;  38  Cal. 
24, 242, 335, 407 ;  39  CaL  360 ;  40  Cal.  547. 

The  statute  can  not  be  availed  of  as  a  defence,  unless  pleaded :  2  Cal. 
409;  19  CaL  476;  23 CaL  16;  29  Cal.  82;  27  CaL  360;  28  CaL  105;  30  CaL  65. 

Pleadings:  12  Cal.  311;  17  CaL  569;  18  Cal.  67;  19  CaL  85,  476;  20  Cal. 
211;  22  CaL  457;  25  Cal.  82, 212;  27  CaL  274;  28  CaL  n5;  29  CaL  20;  30  Cal. 
tt;  31  CaL  387;  33  Cal.  121, 505;  35 Cal.  122;  36  CaL  187,  625;  38  Cal.  335:  40 
Cal.  264. 

Morteages;  IS  Cal.  482;  21  CaL  495;  22  Cal.  109,  620;  23  Cal.  16, 142;  24 
CaL  403;  25  Cal.  492;  28  Cal.  141, 361 ;  33  Cal.  229;  33  Cal.  121 ;  34  Cal.  360. 

RedempUon:    23  Cal.  16;  24  CaL  40J ;  33  Cal.  92;  34  CaL  365;  40  CaL  62. 


J^ 


i 
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OHAPTEB  n. 


J-v       THE   TIME   OP   COMMENCING    ACTIONS    FOR    THE 

RECOVERY  OP  REAL  PROPERTY. 

Section  315.    When  the  people  will  not  sue. 

316.    When  action  can  not  be  broaght  by  grantee  ftoxn-the 

State. 


f 

i^  317..  When  actions  by  the  people  or  their  grantees  are  to 

be  brought  within  Hve  years. 
^.^  318.    Selzen  within  five  years,  when  necessary  In  action 

^  for  real  property. 

319.    Such  seizcn,  when  necessary  in  action  or  defence 
arieing  out  of  title  to  or  rents  of  real  property. 
.  320.    Entry  on  real  estate. 

^S.  321.    Possession,  when  presumed.     Occupation  deemed 

under  legal  title,  unless  adverse. 

322.  Occupation  under  written  instrument  or  judgment, 
when  deemed  adverse. 

323.  What  constitutes  adverse  possession  under  written 
instrument  or  judgment. 

32i.    Premises  actually  occupied  under  claim  -of  title 
deemed  to  be  held  adversely. 

325.  What  constitutes  adverse  possession  under  claim  of 
title  not  written. 

326.  Belation  of  landlord  aud  tenant  as  affecting  adverse 
I>os8e8Sion. 

327.  Right  of  possession  not  affected  by  descent  cast. 
•i>                      328.    Certain  disabilities  excluded  from  time  to  coumienoe 

actions. 


^  315*  The  people  of  this  State  will  not  sue  any  person  for 
or  in  respect  to  any  real  property,  or  the  issues  or  profits 
tiiereof ,  by  reason  of  the  right  or  title  of  the  people  to  the 
same,  unless — 

1.  Such  right  or  title  shall  have  accrued  within  ten  years 
before  any  action  or  other  proceeding  for  the  same  is  com- 
muuced;  or, 

2.  The  people,  or  those  from  whom  they  claim,  shall  have 
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reoeiyed  the  rents  and  profits  of  such  real  property^or  of  some 
part  thereof,  within  the  space  of  ten  years. 

Stat.  1850, 313,  §3. 

18Cal.619:  40Gal.  5i. 

$  316.  No  action  can  be  brought  for  or  In  respect  to  real 
property  by  any  person  claiming  under  letters  pa^nt  or  grants 
from  this  State,  unless  the  same  might  have  been  commenced 
by  the  people  as  herein  specified,  in  case  such  patent  had  not 
been  issued  or  grant  made. 

Stat.  1853, 343,  §  4. 

^  317.  When  letters  patent  or  grants  of  real  projjerty, 
issued  or  made  by  the  people  of  this  State,  are  declared  void 
by  the  determination  of  a  competent  court,  rendered  upon  an 
allegation  of  a  fraudulent  suggestion,  or  concealment,  or  for- 
feiture, or  mistake,  or  ignorance  of  a  material  fact,  or  wrong- 
.  ful  detaining,  or  defective  title,  in  such  case  an  action  for  the 
recovery  of  the  property  so  conveyed  may  be  brought  either 
by  the  people  of  this  State,  or  by  any  subsequent  patentee  or 
grantee  of  the  same  property,  his  heirs  or  assigns,  within  five 
years  after  such  determination,  but  not  after  that  period. 

Stat.  18j0,  343,  §  5. 

^  818.  No  action  for  the  recovery  of  real  property,  or  for  the 
recovery  of  the  possession  thereof,  can  be  maintaiDed,  unless 
it  appear  that  the  plaintiif,  his  ancestor,  predecessor  cr  grantor, 
was  seized  or  possessed  of  the  property  in  question,  within 
five  years  before  the  commencement  of  the  action. 

Stat.  1863,  325,  being  tho  samo  as  stat.  1850, 344,  §  6.  Amendment  of 
1855, 109,  added :  "  Provided,  however,  that  an  action  may  bo  maintained 
by  a  party  claiming  such  real  estate,  or  the  possession  thereof,  under 
title  derived  from  the  Spanish  or  Mexican  govornments,  or  tho  cuthori- 
tiea  thereof,  if  such  action  be  commenced  within  fivo  years  from  the 
time  of  tho  fiaal  confirmation  of  such  title  by  the  government  of  the 
United  States  or  its  legally  constituted  authorities." 

13  Cal.  510;  15  Oal.  275;  18  Cal.  435;  25  Oal.  SCO,  G26. 

Water  rights :   8  Cal.  136;  25  Cal.  504 ;  27  Oal.  3G0 ;  32  Cal.  26. 

$  319.  No  cause  of  action,  or  defence  to  an  action,  arising 
out  of  the  title  to  real  property,  or  to  rents  or  profits  out  of 
the  same,  can  be  effectual,  unless  it  appear  that  the  person 
prosecuting  the  action,  or  making  tho  defence,  or  under  whose 
title  the  action  is  prosecuted  or  the  defence  is  made,  or  the 
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ancestor,  predeoessor  or  grantor  of  such  person,  was  seused  or 
possessed  of  the  premises  in  question  within  five  years  before 
the  commencement  of  the  act  in  respect  to  which  such  action 
is  prosecuted  or  defence  made. 

See  etat.  1863, 325.  This  is  the  same  as  B^at.  1850, 344, 1 7.  Amendment 
of  1855, 109,  added:  "  Or  unless  it  appear  that  the  title  to  such  premises 
was  dorived  from  the  Spanish  or  Mexican  governments,  or  that  the 
same  was  confirmed  by  the  government  of  J  the  United  States  or  its 
authorities  within  live  years  before  the  commencement  of  such  action," 

See  §  8,  as  to  existing  rights. 

The  Stat.  1863-4, 91,  limited  the  time  for  actior  on  mining  claims  to 
two  years,  instead  of  five,  the  language  being  the  same  as  S§  318,  319, 
except  tho  words  "property  in  mining  claims,"  instead  of  "real  prop- 
erty," and  "  two  years  "  instead  "  five  years." 

Stat.  1864, 91. 

24  Gal.  301 ;  29  CaL  330. 

^  ddO.  No  entry  upon  real  estate  is  deemed  sufficient  or 
valid  as  a  claim,  unless  an  action  be  commenced  thereupon 
within  one  year  after  making  such  entiy,  and  within  five  years 
from  tho  time  when  the  right  to  make  it  descended  or  accrued. 

Stat.  1663, 326.  Same  as  stat.  1850, 344,  §  9 ;  amendment  of  1855, 109,  read : 
"Any  peaceable  entry  upon  real  estate  shall  be  deemed  sufBcient  and 
valid  as  a  claim,  unless  an  action  .be  commenced  by  the  plaintiff  in 
ejectment,  within  one  year  after  tho  making  such  entry ;  or  within  five 
years  from  the  time  when  the  right  to  bring  such  action  accrued,  or 
within  fivo  years  after  the  final  confirmation  by  the  United  States  of 
any  title  derived  from  Spain  or  Mexico." 

^  031.  In  every  action  for  the  recovery  of  real  properiy,  or 
the  possession  thereof,  the  person  establishing  a  legal  title  to 
the  property  is  presumed  to  have  been  possessed  thereof 
within  the  time  required  by  law,  and  the  occupation  of  the 
property  by  any  other  person  is  deemed  to  have  been  imder 
and  in  subordination  to  the  legal  title,  tmless  it  appeiv  that 
the  property  has  been  held  and  possessed  adversely  to  such 
le^  title,  for  five  years  before  the  commencement  of  the 
action. 

Stat.  1850,  343-4,  %  9. 
33Cal.50& 

$  8i8i8.    When  it  appears  that  the  occupant,  or  those  under 
whom  he  claims,  entered  into  the  possession  of  the  property  . 
under  claim  of  title,  exclusive  of  other  right,  founding  such 
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claim  npon  a  written  instrument,  as  being  a  conveyance  of  the 
property  in  question,  or  upon  the  decree  or  judgment  of  a 
competent  court,  and  that  there  has'  been  a  continued  occupa- 
tion and  possession  of  the  property  included  in  such  instru- 
ment, decree  or  judgment,  or  of  some  part  of  the  property, 
under  such  claim,  for  five  years,  the  property  so  included  is 
deemed  to  have  been  held  adversely,  except  that  when  it  con- 
sists of  a  tract  divided  into  lots,  the  possession  of  one  lot  ia 
not  deemed  a  possession  of  any  other  lot  of  the  same  tract. 

Stat.  1850,  344,  §  10. 

Adverse  possession  and  rights  derived  therefrom :  16  Cal.  591 ;  21  Cal. 
455;  22  Cal.  580;  23  Cal.  619;  "B  Cal.  175;  30  Cal.  229,  630;  31  Cal.  154, 585; 
34  CaL  37^);  35  Cal.  634:  36  Cal.  535;  37  Cal.  349;  39  Cal.  262. 

$  393.  For  the  purpose  of  constituting  an  adverse  possess- 
ion by  any  person  claiming  a  title  founded  upon  a  written  in- 
strument, or  a  judgment  or  decree,  land  is  deemed  to  have 
been  possessed  and  occupied  in  the  following  cases : 

1.  Where  it  has  been  usually  cultivated  or  improved. 

2.  Where  it  has  been  protected  by  a  substantial  inclosure. 

3.  Where,  although  not  inclosed,  it  has  been  used  for  the 
supply  of  fuel,  or  of  fencing  timber  for  the  purposes  of  hus- 
bandry, or  for  pasturage,  or  for  the  ordinary  use  of  the  occu- 
pant. 

•4.  Where  a  known  farm  or  single  lot  has  been  partly  im- 
proved, the  portion  of  such  farm  or  lot  that  may  have  been 
left  not  cleared,  or  not  inclosed  according  to  the  usual  course 
and  custom  of  the  adjoining  country,  shall  be  deemed  to  have 
been  occupied  for  the  same  length  of  time  as  the  part  improved 
and  cultivated. 

Stat.  1850,  344,  §  11. 

30Cal.408;31CaL22S. 

$  394^  Where  it  apx>ears  that  there  has  been  an  actual  con- 
tinued occupation  of  land,  under  a  claim  of  title,  exclusive  of 
any  other  right,  but  not  founded  upon  a  wiitten  instrument, 
judgment  or  decree,  the  land  so  actually  occupied,  and  no 
other,  is  deemed  to  have  been  held  adversely. 

Stat.  1850,  344,  g  12. 

(  395.  For  the  purpose  of  constituting  an  adverse  possess- 
ion, by  a  person  claiming  title  not  founded  upon  a  written 
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instminent,  judgment  or  decree,  land  is  deemed  to  ha>Te  been 
possessed  and  occnpied  in  the  following  cases  only : 

1.  Where  it  has  been  protected  by  a  substantial  incloeoze. 

2.  Where  it  has  been  Qsnally  cultivated  or  improved. 

Stat.  1850,  345,  SIS. 
30Oal.408;32OaLl& 

$  390.  When  the  relation  of  landlord  and  tenant  has 
existed  between  any  persons,  the  possession  of  the  tenant  is 
deemed  the  possession  of  the  landlord  until  the  expiration  of 
five  years  from  the  termination  of  the  tenancy,  or  where  there 
has  been  no  written  lease,  until  the  expiration  of  five  years 
from  the  time  of  the  last  payment  of  rent,  notwithstanding 
that  such  tenant  may  have  acquired  another  title,  or  may  have 
claimed  to  hold  adversely  to  his  Lmdlord.  But  such  presump- 
tions cannot  be  made  after  the  periods  herein  limited. 

Stat.  1850,  344  5 14. 

S3  Gal.  237. ' 

$  397.  The  right  of  a  person  to  the  possession  of  real 
jHToperty  is  not  impaired  or  affected  by  a  descent  cast  in  conse- 
quence of  the  death  of  a  person  in  possession  of  sucb  property. 

Stat.  1830.  345,  $  15. 

^  398.  If  a  person  entitled  to  commence  an  action  for  the 
recovery  of  real  property,  or  for  the  recovery  of  the  possession 
thereof,  or  to  make  any  entry  or  defence  founded  on  the  title 
to  real  property,  or  to  rents  or  services  out  of  the  same,  be  at 
the  time  such  title  first  descends  or  accrues,  either— 

1.  Within  the  age  or  majority ;  or,  ^ 

2.  Insane;  or, 

3.  Imprisoned  on  a  criminal  charge^  or  in  execution  apon 
conviction  of  a  criminal  offence,  for  a  term  less  than  for  life;  or, 

4c,  A  married  woman,  and  her  husband  be  a  necessary  party 
with  her  in  commencing  such  action  or  making  such  entiy  or 
defence. 

The  time  during  which  such  disability  continues  is  not 
deemed  any  portion  of  the  time  in  this  chapter  limited  for  the 
commencement  of  such  action  or  the  making  of  such  on  try  or 
defence,  but  such  action  may  be  commenced,  or  entry  or  de- 
fence made,  within  the  period  of  five  years  after  such  disability 
diall  cease,  or  after  the  death  of  the  peiBOii  entitled  who  shall 
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die  under  such  disability ;  but  such  action  shall  not  be  com- 
menced, or  entry  or  defence  made,  after  that  period. 

Sameasstat.  LSC3.  Stat.  1S50, 345,  did  not  contain  the  words  "or  for  the 
recovery  of  the  possession  thereof/'  nor  the  words  in  fourth  sab-division, 
*'and  her  husband  be  a  necessary  party  with  her  in  commencing  such 
action  or  making  such  entry  or  defence."  The  word  "majorily,"  in  first 
sub-division,  was  in  stat.  1850,  "twenty-one  years." 

Mexican  grants :  6  Cal.  381 ;  7  Cal.  1 ;  20  Gal.  225 ;  24  Cal.  124,  288 ;  26  Cal. 
24:  '27 Cal.  65;  29Cal.560:  31  Gal.  225;  83CaL  448;  39  OaL  262;  40 GaL  308. 

• 

c.  c.  p. — 9 
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CHAPTER  III. 

THE  TIME  OP  COMMENCING  ACTIONS  OTHER  THAN 
FOR  THE  RECOVERY  OF  REAL  PROPERTY. 

• 

Section  ?j35.  Pcriodb  of  limitation  prescribed. 

336.  Within  five  yeaie. 

337.  Within  four  years. 

338.  Within  three  jears. 

339.  Within  two  years. 

310.  Within  one  year. 

311.  Within  six  months. 

342.  Same. 

343.  Actions  for  relief  not  hereinbefore  provided  for. 

344.  Whero  cause  of  action  accrues  on  mutual  account. 

345.  Actions  by  the  people  subject  to  the  lin.it-atioiiB  of 

this  chapter. 

346.  Action  to  redeem  mortgage. 

347.  Same,  when  some  of  mortgagors  are  not  entitle. o 

redeem. 

$  333.  The  periods  piiescribed  for  the  commencement  of 
actions  other  than  for  the  recovery  of  real  property,  are  ok 
follows : 

$  330.    Within  five  years :  * 

All  action  upon  a  judgment  or  decree  of  any  court  of  the 
United  States,  or  of  any  state  within  the  United  States. 

Stat.  ISSf),  Zii\  read :  "  state  or  territory ; "  see  f(  16,  subdivision  S,  of 
this  code. 

4  C<il.  2^,  287 ;  7  Cal.  247 :  19  Cal.  97 :  20  Cal.  211 ;  23  Cal.  352 ;  34  Cal.  «i«. 

$  837.  Within  four  years : 

An  action  upon  any  contract,  obligation  or  liability  founded 
upon  an  instrument  isk  ^vriting. 
Stat.  ISM.  34& 

5  Cal.  57:  6 Cal.  617:  10  Cal.  126;  14  Cal.  134;  17  Cal.  172;  18  Cal.  482:  20 
Cal.  139;  21  Cal.  495;  22  Cal.  5.9S.  620;  23  Cal.  16,  223;  24  CaL  403;  29Cal.  508; 
:U  Cal.  14!),  la's. 

(  338.    Within  three  years : 

1.  An  action  upon  a  liability  created  by  statute,  other  than 
a  penalty  or  forfeiture. 

2.  An  action  for  trespass  upon  real  property. 


r 
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3.  An  action  for  taking,  detaining  or  injuring  any  goods  or 
chattels,  including  actions  for  the  specific  recovery  of  persona^ 
property. 

4.  An  action  for  relief  on  the  ground  of  fraud  or  mistake. 
The  cause  of  action  in  such  case  not  to  be  deemed  to  have  ac- 
crued until  the  discovrey,  by  the  aggrieved  party,  of  the  facts 
constituting  the  fraud  or  mistake, 

Stat.  1850,  343,  did  not  contain  the  words  "  or  mistake." 
Sub-division  1 :  18  Oal.  176. 
Sub-division  2:  29  Cal.  330;  31  Cal.  487,  154 

Sub-division  4:  8  Cal.  449;  9  CaL  423;  18  CaL  225;  29  Cal.  20,  47;  3 
Gal.2(iO;34Cal.  254. 

$  339.    Within  two  years : 

1.  An  action  upon  a  contract,  obligation  or  liability,  not 
founded  upon  an  instrument  of  writing. 

2.  An  action  against  a  sheriff,  coroner  or  constable,  upon 
the  liability  incurred  by  the  doing  of  an  act  in  his  official  capa- 
city, and  in  virtue  of  hla  office,  or  by  the  omission  of  an  official 
duty,  including  the  non-payment  of  money  collected  upon  an 
execution.  But  this  subdivision  does  not  apply  to  an  action 
Lr  an  escape. 

3.  An  action  upon  a  judgment  or  upon  a  contract,  obligation 
or  liability  for  the  payment  of  money  or  damages,  founded 
upon,  an  instrument  in  writmg,  executed  out  of  this  state. 

4.  An  action  to  recover  damages  for  the  death  of  one  caused 
by  the  wrongful  act  of  another. 

The  first  and  second  subdivisions  are  the  same  as  dtats.  1850,  349,  and 
18o!4,  J.'6,  excei;)t  that  stat.  16S0,  345,  excepted  from  the  limitation  of  two 
years  "au  action  upon  an  open  account  for  goods,  wares  and  merchan- 
dise, and  an  action  for  any  article  charged  in  a  store  account,"  and 
added  the  same  to  the  limitations  of  one  year.  The  amendment  of  1859, 
'•M.  extended  t2ae  limitation  on  those  actions  to  two  years. 

The  third  subdivision  is  the  same  as  stat.  1855,  75,  which  amended  act 
of  i852,  16i.    The  fourth  is  baaed  upon  stat.  1862, 407. 

Sub-division  1 :  17  Cal.  594 ;  20  Cal.  130;  21  Cal.  351 ;  22  CaL  457 ;  21  CaL 

m;  35  Cal.  122. 

^  340  •  Within  one  year : 

1.  An  tction  upon  a  statute  for  a  penalty  or  forfeiture, 
where  the  action  is  given  to  an  individual,  or  to  an  individual 
and  the  state,  except  where  the  statute  imposing  it  prescribes 
a  (li£f6rent  limitation. 

2.  An  action  upon  a  statute  for  a  forfeiture  or  penalty  to 
the  people  of  this  state. 
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3.  An  action  for  libel,  slander,  assault,  battery  or  false  im- 
prisonment. 

4.  An  action  against  a  sheriff,  or  other  ofSicer,  for  the  escape 
of  a  prisoner,  arrested  or  imprisoned  on  civil  process. 

5.  Upon  a  contract,  obligation  or  liability  for  the  payment 
of  money  incurred  out  of  this  state  and  not  founded  upon  a 
written  contract. 

The  first  four  subdivisions  are  from  stat.  1850, 343.    Tho  fifth  is  new. 

$  341.    Within  six  months : 

An  action  against  an  officer,  or  officer  de  facto,  engaged  in 
the  collection  of  taxes  : 

1.  For  money  paid  to  any  such  officer  under  protest,  or 
seized  by  such  officer  in  his  official  capacity  as  a  collector  of 
taxes,  and  which,  it  is  claimed,  ought  to  be  refunded. 

2.  To  recover  any  goods,  wares,  merchandise  or  other 
property,  seized  by  any  such  officer  in  his  official  capacity  as 
tax  collector,  or  to  recover  the  price  or  value  of  any  goods, 
wares,  merchandise  or  other  ipersonal  property  so  seized,  or 
for  damages  for  the  seizure,  detention,  sale  or  injury  to  any 
goods,  wai-cs,  merchandise  or  other  i)ersonal  property  seized, 
or  for  damages  done  to  any  person  or  property  in  making  any 
such  seizure. 

Stpt.  185!),  206.    Vide  note  to  §  345. 

• 

[  An  acl — approved  March  11, 1872.  Ibok  effect  immediately. 
1.  Where  bankers'  certificates  of  deposit  have  heretofore 
been  given  to  any  party  since  deceased,  and  not  found  until 
after  administration  of  his  or  her  estate,  an  action  may  bo 
maintained  thereon  by  the  heirs  or  legal  representatives  at  any 
ftme  witliin  six  months  after  such  finding.]  • 

^  349.  Actions  on  claims  against  a  county,  which  have 
been  rejected  by  the  board  of  supervisors,  must  bo  commenced 
>vithin  six  months  after  the  first  rejection  thereof  by  such  board. 

(  343.  An  action  for  relief  not  hereinbefore  provided  for 
must  bo  commenced  within  four  years  after  the  cause  of  action 
shall  have  accrued. 

Stat.  IS.'SO,  343. 
17  Cal.  5B& 
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$  344.  In  an  action  brought  to  recover  a  balance  due  upon 
a  mutual,  open  and  current  account,  where  there  have  been 
reciprocal  demands  between  the  parties,  the  cause  of  action  is 
deemed  to  have  accrued  from  the  time  of  the  last  item  proved 
in  tlie  account  on  either  side. 

Stat.  18.50,  343. 

30CaI.  126, 134;  35Cal.  122. 

$  24:5.  The  limitations  prescril^ed  in  this  chapter  apply  to 
actions  brought  in  the  name  of  the  state,  or  for  the  benefit  of 
the  state,  in  the  same  manner  as  to  actions  by  private  parties. 

Stat.  1850,  343.    Vide  note  to  §  341. 

^  346.  (N.  S.)  An  action  to  redeem  a  mortgage  of  real  prop- 
erty with  or  without  an  account  of  rents  and  profits,  may  be 
brought  by  the  mortgagor,  or  those  claiming  under  him,  against 
the  mortgagee  in  possession,  or  those  claiming  under  him,  un- 
less he  or  they  have  continuously  maintained  an  adverse  pos. 
session  of  the  mortgaged  premises  for  five  years  after  breach 
of  some  condition  of  the  mortgage. 

Vide  i  701  and  foMowing. 

^  347.  (N.  S.)  If  there  is  more  than  one  such  mortgagor, 
ar  more  than  one  person  claiming  under  a  mortgagor,  some  of 
whom  are  not  entitled  to  maintain  such  an  action,  under  the 
provisions  of  this  chapter,  any  one  of  them,  who  is  entitled  to 
maintain  such  an  action,  may  redeem  therein  a  divided  or  un- 
divided part  of  the  mortgaged  premises,  according  as  his  in- 
terest may  appear,  and  have  an  accounting  for  ai  part  of  the 
rents  and  profits,  proportionate  to  his  inteiest  in  the  mortgaged 
premises,  on  payment  of  a  part  of  the  mortgage  money,  bear- 
ing tho  same  proportion  to  the  whole  of  such  money,  as  the 
value  of  his  divided  or  undivided  interest  in  the  premises  bears 
to  the  wLolo  of  such  premises. 

[An,  act  svpplewentary  to  an  act  entitled  "  an  act  defining  the 
time  for  commencing  civil  actions,"  passed  April  22,  1850 — 
approiicd  March  16, 1872.    Took  effect  immediately. 

$  1.  There  shall  be  no  limitation  upon  tho  right  to  main- 
tain an  action  for  the  recovery  of  money  or  other  property 
lCiX)sited  with  any  bank,  banker,  trust  company,  or  savings 
"'.id  loan  society. 

^  2.  All  acts  and  parts  of  acts  in  conflict  herewith,  so  far 
H  the  same  arc  in  conflict,  are  hereby  repealed.] 


350-359        TIME  OF  OOMMENCINa  ACTIONS.  102 


CHAPTER  rV. 

GENERAL  PBOVISIONS  AS  TO   THE  TIME  OF   COM- 
MENCING ACTIONS. 

Section  350.  When  an  action  is  commenced. 

351.  Exception,  where  defendant  is  out  of  the  State. 

352.  Exception  as  to  persons  under  disabilities. 

353.  Provision  where  person  entitled  dies  before  limitation 

ea^ires. 
854.    In  suits  by  aliens,  time  of  war  to  be  deducted. 
355.    Provision  where  judgment  has  been  reversed. 

856.  Provision  where  action  is  stayed  by  injunction. 

857.  Disability  must  exist  when  right  of  action  accrued. 
358.    When  two  or  more  disabilities  exist,  etc. 

869.    This  title  not  applicable  to  actions  against  directors, 

etc.    Limitations  in  such  cases  prescribed. 
869.    Acknowledgment  or  new  promise  must  be  in  writing. 

861.  Limitation  laws  of  other  States,  effect  of. 

862.  Existing  causes  of  action  not  affected. 
363.    "Action  "  includes  a  special  proceeding. 

$  350.  An  action  is  cosiinenced,  within  the  meaning  of  ffais 
title,  when  the  complaint  is  filed. 

Stet.  1850,  343. 

19  Cal.  577 ;  21  Cal.  351 ;  34  Cal.  166;  35  Cal.  122. 

^  351.  If,  when  the  cause  of  action  accrues  against  a  per- 
son, he  is  out  of  the  State,  the  action  may  be  commenced  within 
the  term  herein  limited,  after  his  return  to  the  State,  .and  if, 
after  the  cause  of  action  accrues,  he  departs  from  the  State, 
the  time  of  his  absence  is  not  part  of  the  time  limited  for  the 
commencement  of  the  action. 

Stat.  1850,  343. 

6  0al.  4S0;  16  Cal.  93. 

$  333.  If  a  person  entitled  to  bring  an  action,  mentioned 
in  chapter  three  of  this  title,  be  at  the  time  the  cause  of  action 
accrued,  either  — 

1.  Within  the  age  of  majority ;  or, 

2.  Insane;  or, 
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3.  Imprisoned  on  a  criminal  charge,  or  in  execution  under 
ihe  sentence  of  a  criminal  court  for  a  term  less  than  for  life;  or, 

4.  A  married  woman,  and  her  husband  be  a  necessary  party 
with  her  in  commencing  such  action. 

The  time  of  such  disability  is  not  a  part  of  the  time  limited 

for  the  commencement  of  the  action. 
Stat:  1863,  325,  inserted  except  for  a  penalty  or  fotfeitore. 
SUB-Drvisi0M2:  27Cal.  376.  I 

Sub-division  4 :   36  Cal.  447. 

$  353.  If  a  person  entitled  to  bring  an  action  die  before  the 
expiration  of  the  time  limited  for  the  commencement  thereof, 
and  the  cause  of  action  survive,  an  action  may  be  commenced 
by  his  representatives,  after  the  expiration  of  that  time,  and 
within  six  months  from  his  death.  If  a  person  against  whom 
an  action  may  bo  brought,  die  before  the  expiration  of  the  time 
limited  for  the  commencement  thereof,  and  the  cause  of  action 
survive,  an  action  may  be  commenced  against  his  repres&nia- 
twes  after  the  expiration  of  that  time,  and  within  one  year  after 
the  issuing  of  letters  testamentary  or  of  administration. 

Stat.  1850,  343.  read  "ezeoutoraor  adnuniatrators." 

10OaL386:  19CaL85,97. 

$  854b  When  a  person  is  an  alien  subject,  or  citizen  of  a 
country  at  war  with  tho  United  States,  the  time  of  the  contin- 
ance  of  the  war  is  not  part  of.  the  period  limited  for  the  com- 
mencement of  the  action. 

Stat.  1850,  343. 

^  355.  If  an  action  is  commenced  within  the  time  presciibed 
therefor,  and  a  judgment  therein  for  the  plaintiff  be  reversed 
on  appeal,  the  plaintiff,  or  if  he  die  and  the  caui*e  of  action 
survive,  his  representatives  may  cdmmence  a  new  itction 
within  one  year  after  the  reversal. 

Stat.  1850.  343. 

$  356.  When  the  commencement  of  an  action  is  stayed  by 
injunction  or  statutory  prohibition,  the  time  of  the  continuance 
of  the  injunction  or  prohibition  is  not  part  of  the  time  limited 
for  the  commencement  of  the  action. 

Stat.  1^.  343. 

^  357.    No  person  can  avail  himself  of  a  disabilityr  unless 
it  existed  when  his  right  of  action  accrued 
Stat.  1850,  343, 
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^  358.  When  two  or  more  disabilities  co-eziBt  at  the  time 
the  right  of  action  accrues,  the  limitation  does  not  attach 
until  they  are  removed. 

Stat.  1850,  313. 

$  359.  This  title  does  not  affect  actions  against  directors  or 
stockholders  of  a  corporation,  to  recover  a  penalty  or  forfeiture 
imposed,  or  to  enforce  a  liability  created  by  law ;  but  such 
actions  must  be  brought  within  three  years  after  the  discovery 
by  the  aggrieved  party  of  tho  facts  upon  which  the  penalty  or 
forfeiture  attached,  or  tho  liability  was  created. 

SUt.  1850, 343. 

$  300.  No  aclaiowledgment  or  promise  is  sufficient  evi- 
dence of  a  new  or  continuing  contract,  by  which  to  take  the 
case  out  of  the  operation  of  this  title,  unless  the  same  is  con- 
tained in  some  writing,  signed  by  the  party  to  be  charged 
thereby. 

St&t.  1850, 343. 

9  Gal. 89;  17  GaL  351, 574;  21  GaL  142:  22  OaL  100;  25  OaL  292;  36 OaL  180. 
187;39CaL431 

$  361.  When  a  cause  of  action  has  arisen  in  another  state, 
or  in  a  foreign  country,  and  by  the  laws  thereof  an  action 
thereon  cannot  there  be  maintained  against  a  person  by  reason 
of  the  lapse  of  time,  an  action  thereon  shall  not  be  maintained 
against  him  in  this  State,  except  in  favor  of  one  wito  lias  been 
a  citizen  of  this  State  and  who  has  held  the  cause  of  action 
from  Vie  time  it  accrued. 

Stat.  1852, 161,  did  not  contain  words  in  itaUca, 

6  OaL  430. 

$  363.  This  titlo  does  not  extend  to  actions  already  com- 
menced, nor  to  cases  whero  tho  timo  preEcribed  in  any  existing 
statute  for  acquiring  a  ri.c:ht  or  baiTiag  a  remedy  has  fully  mn, 
but  the  laws  now  in  force  arc  applicable  to  sucli  actions  and 
oases,  and  are  repealed  subject  to  tho  provisions  of  thi3  section. 

^  003.  (N.  S.)  Tho  word  "action,"  as  used  in  this  title,  in 
to  bo  construed  whenever  it  is  necessary  so  to  do,  as  including 
a  .;p;.cial  proceeding  of  a  civil  nature. 
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TITLE   III. 

OP  THE  PABTIES  TO  CIVIL  ACTIONS. 

SSCQCZDN  367.    Action  to  bo  in  name  of  party  in  interest. 

*  368.    Assignment  of  thing  in.  action  not  to  prejudiee 
defence. 

869.  Executor,  trustee,  etc.,  may  sue  without  Joining  the 

I)€rsons  beneficially  interested. 

870.  When  a  married  woman  is  a  party-actions  by  and 

against. 

371.  Wife  msy  defend,  when. 

372.  Infant  to  appear  by  guardian. 

873.  Guardian,  how  appointed. 

874.  Unmarried  female  mny  sue,  for  her  own  seduction. 

875.  Father,  etc.,  may  sue,  for  seduction  of  daughter,  etc. 

376.  Father,  etc.,  may  sue,  for  injury  or  deaith  of  child. 

377.  When  rcprescntatiTes  may  sue  for  death ot  onecauied 

by  the  wrongful  act  of  another. 
37Q.    Who  may  bo  joined  as  plaintiffs. 

379.  Who  may  be  joined  as  defendants. 

380.  Parties  defendant  in  an  action  to  determine  conflict- 

ing claims  to  real  property. 

881.  Parties  holding  title  under  a  common  source,  when 

m=y  join. 

882.  Parties  in  interest,  when  to  bo  Joined.    When  one  or 

more  m'.iy  sue  or  defend  for  the  whole. 
•  883.    Plaintiff  may  sue  in  one  action  the  different  parties 

to  commercial  pai)er. 
.884.    Tenants  in  common,  etc.,  may  sever  in  bringing  or 

defending  actions. 
889.    Action,  when  not  to  abate  by  death,  marriage  or  other 

disability.    Proceedings  in  such  case. 
886.    Another  person  may  be  substituted  for  the  defendant. 
387.    Intervention,  when  it  takes  place  and  how  made. 
888     Associates  may  be  sued  by  name  of  association. 
389.    Court,  when  to  decide  controversy  or  to  order  other 

parties  to  be  brought  in. 

^  367.  ($  4.)  Every  action  must  be  proeeoated  in  the 
name  of  the  real  party  in  interest,  except  asprotjidedin  section 
Uiree  hundred  and  aixty-nine. 
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Stat  1851, 51,  read :  **  except  as  otherwise  provided  in  this  act.'* 

Stat.  1854, 59,  added  to  stat.  1851,  the  words:  "but  this  section  shall 
not  be  deemed  to  authorize  the  assignment  of  an  acconnt,  tmliQuidated 
demand,  or  of  a  thing  in  action  not  arising  out  of  contract." 

Stat.  1855, 303,  added  to  tho  stat.  1851 ,  the  words :  "  bat  in  suits  brought 
by  the  assignee  of  an  account,  unliquidated  demand,  or  thing  in  action 
not  arising  out  of  contract,  assigned  subsequently  to  the  first  day  oi 
July,  1854,  the  assignor  shall  not  be  a  witness  on  Ikahalf  of  tho  plaintiff.' 

Stat.  1863-4, 29,  restored  the  stat.  1851. 

6  GaL  247, 456;  7  Oal.  651 ;  9  CaL  323 :  10  Cal.  817 ;  IS  Gal.  126,  4C8:  28  Gal. 
139, 173, 356,430;  26^Gal.  122:  29  Gal.  19, 210;  32  Gal.  590;  33  Gal.  121 ;  35  Cal. 
596. 

Bonds:  7  GaL  551;  10  Cal.  347;  13  Gal.  588;  15  Oal.  9;  23  Gal.  540;  29 
Cal.  194. 

Ghoses  in  action:  9  Gal.  325;  12  Cal.  97 ;  14  Oal.  403 ;  18  Oal.  126:  22  Oal. 
187 ;  27  Gal.  249;  29  Oal.  150 ;  31  Cal.  240;  35  Gal.  345. 

Torts :   5  Gal.  456 ;  22  GaL  139, 173 ;  32  Cal.  59(k 

^  308.  ($  5.)  In  the  case  of  an  assignment  of  a  thing  in 
action,  the  action  hj  the  assignee  is  without  prejudice  to  any 
set-off  or  othtr  defence  existing  at  the  time  of,  or  before,  notice 
of  the  assignment ;  but  this  section  does  not  apply  to  a  nego- 
tiable promissory  note  or  bill  of  exchange,  transferred  in  good 
faith  and  upon  good  consideration,  before  maturity. 

5  Gal.  325 ;  19  GaL  646;  20  CaL  509. 

Judgments:   12  Gal.  237;  22  GaL  430;  23  Oal.  253,  596;  25  Oal.  539;  33 
Cal.  525. 
.  Promissory  notes:   8  GaL  260;  14  GaL  94, 4W. 

$  300.  ($6.)  An  executor  or  administrator,  or  trustee  of 
an  express  trust,  or  a  person  expressly  authorized  by  statute, 
may  sue  without  joining  with  him  the  persons  for  whose  bene- 
fit the  action  is  prosecuted.  A  person  with  whom,  or  in  wlvose 
name,  a  corUrad  is  made  for  the  benefit  of  another,  is  a  trustee 
of  an  express  trust,  within  the  m£aning  of  this  section. 

Executor  or  administrator:    14GaL  117 ;  15  CaL  2J9 ;  16  CaL  579;  18  GaL 
11;  23  GaL  16. 

Trustee :   18  Oal.  11 ;  26  GaL  25;  33  GaL  111 ;  3  40al.  136. 

§  370.     ($  7.)  When  a  married  woman  is  a  party,  her  hus- 
band must  be  joined  with  her,  except — 

1.  When  the  action  concerns  her  separate  property  or  her 
right  or  claim  to  tho  homestead  property,  she  may  sue  alone. 

2.  When  tho  action  is  between  herself  and  her  husband  she 
may  sue  or  be  sued  alone. 
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3.  WJien  slie  is  liclnrf  separate vind  apaH  from-her  husband, 
title  may  sue  or  he  sued  alone. 

Sta«.  IBSl,  52,  omitted,  the  words:  "  or  her  right  or  claim  to  the  home- 
stead property ; "  also  the  words  in  italie$. 

Stat.  186;-'66, 550,  omitted  the  words  in  italka, 

3CaL63,3:2;  l5Cal.30S;  17Cal.578;  19  Cal.  128;  22081.457;  26 Oal. 435; 
30  Cal.  401 ;  31  CaL  333 ;  32  Cal.  83. 

Hqmestead:  5  Cal.  504;  6  CaL  71;  8  Cal.  66,  74,347;  9  Cal.  96;  10  Cal- 
296;  14  Cal.  506. 

$  3T1.  ($  8.)  If  a  hnsbond  and  wife  be  sued  together,  the 
wife  may  defend  for  her  own  right.,  and  if  the  husband  negleet 
to  defend,  sJie  may  defend  for  his  right  also, 

5  Cal.  387;  9  Cal.  315. 

^  37a.  ($  9.)  When  an  infant  is  a  party  he  mnst  appear 
by  his  general  guardian  if  he  has  one,  and  if  net  by  a  guaxdian 
who  may  be  appointed  by  the  court  in  which  the  action  is 
prosecuted,  or  by  a  judge  thereof,  or  a  county  judge. 

19  Cal.  210, 629;  31  Cal.  374;  32  Oal.  HI. 

$  873.  ($  10.)  When  a  guardian  is  appointed  by  Hue  court 
he  must  be  appointed  as  follows : 

1.  When  the  infant  is  plain tiJff :  u]X>n  the  application  of  the 
infant,  if  he  be  of  the  age  of  fourteen  years ;  or  if  under  that 
age,  upon  the  application  of  a  relative  or  friend  of  the  infant. 

2.  When  the  infant  is  defendant :  upon  the  application  of 
the  infant,  if  he  be  of  the  age  of  fourteen  years  and  apply 
within  ten  days  after  the  service  of  the  summons ;  if  be  bo 
under  the  age  of  fourteen,  or  neglect  so  to  apply,  then  upon 
the  application  of  any  other  party  to  the  action,  or  of  a  relative 
or  friend  of  the  infant. 

$  374.  (N.  S.)  An  unmarried  female  may  prosecuie,  as 
plaintiff,  an  action  for  her  own  seduction,  and  may  recover 
therein  snoh  damages,  pecuniary  or  exemplary,  as  are^assessed 
in  her  fayor. 

^  375.  (N.  S.)  A  father,  or  in  case  of  his  death  or  deser- 
tion of  his  family,  the  mother,  may  prosecute  as  plaintiff  for 
the  seduction  of  the  daughter,  and  the  guardian  for  the  seducr 
tion  of  the  ward,  though  the  daughter  or  ward  be  not  living 
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with  or  in  the  service  of  the  plaintiff  at  the  time  of  the  seduc- 
tion or  afterwards,  and  there  bo  no  loss  of  service. 

$  37G.  (^  11.)  A  father,  or  in  case  of  his  death  or  deser- 
tion of  his  family,  the  mother,  may  maintain  an  action  for  the 
injury  or  death  of  a  child,  and  a  guardian  for  the  injury  or 

death  of  his  ward. 

25  Cal.  431.  * 

$  877.  When  the  death  of  a  i)erson  is  caused  by  the  wrongful 
act  or  neglect  of  another,  his  heirs  or  personal  representatives 
may  maintain  an  action  for  damages  against  the  person  causing 
the  death,  or  when  the  death  of  a  person  is  caused  by  an  injury 
received  in  falling  through  any  opening  or  defective  place  in 
any  sidewalk,  street,  alley,  square  or  wharf,  his  heirs  or  per- 
sonal representatives  may  maintain  an  action  for  damages 
against  the  person  whose  duty  it  was,  at  the  time  of  the  injury, 
to  have  kept  in  repair  such  sidewalk  or  other  place.  In  every 
such  action,  the  Jury  may  give  such  damages,  pecuniary  or  ex- 
emplary, as,  under  all  the  circumstances  of  the  case,  may  to 
them  seem  just. 

Stat.  1862, 447-8,  read  as  follows :  "  Section  1.  Whenever  the  death  of 
a  person  shall  be  caused  by  wrongrfol  act,  neglect,  or  default,  and  the 
act,  neglect,  or  default,  is  such  as  -would  (if  death  had  not  ensued)  have 
entitled  tho  party  injured  to  maintain  an  action  and  recover  damages  in 
respect  thereof,  then,  and  in  every  such  cose,  the  person,  who,  or  the 
corporation  whioh,  would  have  been  liable  if  deathiiad  not  ensued,  shall 
be  liable  to  an  action  for  damages,  notwithstanding  the  death  of  the 
person  injured,  and  although  the  death  shall  have  been  caused  under 
such  ciroumstancea  as  amount  in  law  to  felony. 

"  Sec.  2.  Whenever  the  death  of  any  person  shall  bo  caused  by  an  in- 
jury received  in  falling  through,  or  by  drowning  after  having  fallen 
through,  any  opening  or  defective  place  in  any  sidewalk,  street,  alley  or 
wharf  in  any  city  or  incorporated  town,  the  death  of  such  person  shall 
be  deemed  to  have  been  caused  by  the  wrongful  neglect  and  default 
of  the  person  or  persons,  corporation  or  company,  firm  or  association 
whose  duty  it  was,  at  the  time  said  person  received  such  injury,  to  have 
kept  in  repair  such  sidewalk,  street,  alley,  or  wharf,  or  who  was  or  were 
at  that  time,  liable  to  have  been  ordered  or  notified  to  make,  or  to  have 
been  assessed  for  the  expenses  of  making,  the  repairs  on  such  sidewalk, 
street,  alley,  or  wharf,  where  the  injury  to  such  person  occurred. 

"Sec.  3.  Every  such  action  shall  be  brought  by  and  in  tho  names [ of  ] 
the  personal  representatives  of  such  deceased  person,  and  the  amount 
recovered  in  every  such  action  shall  be  for  the  exclusive  benefit  of  the 
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widow  and  next  of  kin  of  snoh  deoeaaed  peraon,  and  shall  be  distribnted 
to  such  widow  and  next  of  kin,  in  tbo  proportions  provided  b7  Iaw  in  re- 
lation to  the  distribution  of  personal  property  left  by  persons  dying  in- 
testate ;  and  in  every  such  action,  the  jury  may  give  such  damages* 
pecuniary  and  exemplary,  as  they  shall  deem  fair  and  just,  and  may  take 
into  consideration  the  pacumary  injury  resultiug  from  such  death  to  the 
wife  and  next  of  kin  of  such  deceased  person;  protidvl.  That  evey  such 
action  shafl  be  commenced  within  two  years  after  the  death  of  such 
deooased  person." 

$  378»     ($  12.)  All  persons  haying  an  interest  in  the  snb- 
ject  of  the  action  and  in  obtaining  the  relief  demanded,  may 
be  joined  as  plaintifEs,  except  when  othennse  provided  in  this 
title. 
Stat.  1851,  52.  read:  "act." 

5  CaL  149 ;  8  Cal.  77, 514 ;  10  Gal.  302 ;  24  Oal.  172 ;  25  Gal.  242 ;  26  CaL  337  ; 
31  Cal.  420:  33  Cal.  497 ;  87  Cal.  34,  183. 

Tenants  in  common :   21  OaL  802 ;  30  Cal.  481. 

^  379.  ($  13.)  Any  person  may  be  made  a  defendant  who 
has  or  claims  an  interest  in  the  controversy  adverse  to  the 
plaintiff,  or  who  is  a  necessary  party  to  a  complete  determina- 
tion or  settlement  of  the  question  involved  therein.  And  in 
an  action  to  determine  the  title  or  right  of  possession  to  real 
property  which,  at  the  time  of  Vie  commencement  of  Vie  action, 
is  in  Vie  possession  of  a  tenant,  Vie  landlord  may  he  joined  as  a 
party  defendant. 

Original  section  referred  to  equity  cases  only:  9  Cal.  268,  but  see  37 
CaL  389. 

Genenlly:  1  Cal.  478;  12  Cal.  103,  105;  14  Cal.  279;  17  Cal.  2G2, 467 ;  22 
CaL  200;  33  Cal,  514;  39  Cal.  879. 

Trusts:    7  Cal.  92;  30  Cal.  453,  556. 

The  last  sentence  of  the  section  changes  more  or  less  the  law  laid 
dewn  in  the  following  ejectment  cases :  4  CaL  70 ;  6  Cal.  33 ;  9  CaL  268 ; 
11  CaL  366 ;  22  Cal.  200 ;  28  CaL  535;  32  Cal.  488. 

Parties  in  f  oreoloenre  suits :    See  section  726. 

^  880.  (N.  S.)  In  an  action  bronght  by  a  person  oat  of 
possession  of  real  property  to  determine  an  adverse  claim  of 
an  interest  or  estate  therein,  the  person  making  such  adverse 
daim  and  all  persons  in  possession  must  be  joined  as  defend- 
ants. 

^  881«    Persons  claiming  an  interest  in  lands  under  a  com- 
moa  source  of  title  may  unite  as  plaintiift  in  an  action  against 
o.  0.  p.  10 
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any  person  claiming  an  advene  interest  therein,  for  the  pnr- 
pose  of  determining  snch  adverse  claim,  or  of  establishing 
such  common  source  of  title,  or  of  declaring  the  same  to  be 
held  in  trust,  or  for  removing  a  cloud  thereon. 

Stat.  1867-'@,  153,  read:  "Any  two  or  more  persons  claiming  any  estate 
or  interest  in  lands  under  a  common  source  of  title,  whether  holding  at 
texutnts  in  common,  joint-tenants,  cojmrtners,  [coparceners]  (?)  or  in 
soverolty,  may  unite  iu  an  action  a^^nst,  etc. 

^  389.  ($  14.)  Of  the  parties  to  the  aiDtion,  those  who  are 
united  in  interest  must  be  joined  as  plaintifRi  or  defendants ; 
but  if  the  consent  of  any  one  who  should  have  been  joined  as 
plaintiff  cannot  bo  obtained,  he  may  be  made  a  defendant,  the 
reason  thereof  being  stated  in  the  complaint ;  and  when  the 
question  is  one  of  a  common  or  general  interest,  of  many  per- 
sons, or  when  the  parties  are  numerous,  and  it  is  impraoticable 
to  bring  them  all  before  the  court,  one  or  more  may  sue  or  de- 
fend for  the  benefit  of  all. 

1  CaL  55;  6 CaL  506;  7  Cal,  330;  14  Gal.  531 ;  16  Gal.  145;  27  GaL  56. 

^  883.  (^  15.)  Persons  severallv  liable  upon  the  sameob. 
ligation  or  instrument,  including  the  parties  to  bills  of  ex- 
change and  promissory  notes,  and  sureties  on  the  same  or 
separate  instruments,  may  all  or  any  of  them  be  included  in 
the  same  action,  at  the  option  of  the  plaintiff. 

Yidejpo«<,  §  414;  also,  §  5T8. 

6GaL  176;  25  Gal.  520;  29  GaL  429. 

See  section  413. 

$  884.  All  persons  holding  as  tenants  in  common,  joint 
tenants  or  coparceners,  or  any  number  less  than  all,  may  jointly 
or  severally  commence  or  defend  any  civil  action  or  proceeding 
for  the  enforcement  or  protection  of  the  rights  of  such  party. 

Stat.  1857, 63.  vid0  8  381. 

^  885.  (^  16.)  An  action  or  proceeding  does  not  abate  by 
the  death,  marriage  or  other  disability  of  a  party,  or  by  the 
transfer  of  any  interest  therein,  if  the  cause  of  action  survive 
or  continue.  In  case  of  the  death,  marriage  or  other  disability 
of  a  party,  the  court,  on  motion,  may  allow  the  action  or  pro- 
ceeding to  be  continued  by  or  against  his  representative  or  sno- 
cessor  in  interest.    In  case  of  any  other  transfer  of  interest^ 
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the  action  or  proceeding  may  be  continued  in  the  name  of  the 
original  party,  or  the  court  may  allow  the  person  to  whom  the 
transfer  is  made,  to  be  substituted  in  the  action  or  proceeding* 
5Gal.231:  20  Cal.68;  21  CaL  443;  29Cal.3A9,  444;  30  Cal.  467:31  Cal.333: 
32 Gal.  483;  34  Cal.  90;  35 Cal.  4fi6;  37  CaL  S89;  40  Cal.  ^. 

$  386.  (^  65S.)  A  defendant  against  whom  an  action  is 
pending  upon  a  contract,  or  for  specific  personal  property, 
may,  at  any  time  before  answer,  upon  affidavit  that  a  person 
not  a  party  to  the  action  makes  against  him,  and  without  any 
collusion  with  him,  a  demand  upon  the  same  contract,  or  for 
the  same  property,  upon  notice  to  such  person  and  tho  advcree 
party,  apply  to  tho  court  for  an  order  to  substitute  such  person 
in  bis  place,  and  discharge  him  from  liability  to  cither  pariy, 
on  his  depositing  in  court  the  amount  claimed  on  the  contract, 
or  delivering  the  property,  or  its  value,  to  such  xx^rson  as  the 
court  may  direct;  and  ihe„court  may,  in  its  discretion,  make 
the  order. 

Stat  1854,  72-a. 

8  Cal.  592. 

$  387.  ($$  C59, 660,  661.)  Any  person  may  before  the  trial, 
intervene  in  an  action  or  proceeding,  who  has  an  interest  in  the 
matter  in  litigation,  in  the  success  of  either  of  the  parties,  or 
an  interest  against  both.  An  intervention  takes  place  when  a 
third  person  is  permitted  to  become  a  party  to  an  action  or 
proceeding  between  other  persons,  either  by  joining  tho  plain t- 
^S  in  claiming  what  is  sought  by  the  complaint,  or  by  uniting 
with  the  defendant  in  resisting  the  claims  of  the  plaintiff,  or 
by  demanding  anything  adversely  to  both  the  plaintiff  and  the 
defendant,  and  is  made  by  complaint,  setting  forth  tho  grounds 
npon  which  the  intervention  rests,  filed  by  leave  of  tho  court 
wid  served  upon  tho  parties  to  the  action  or  proceeding,  who 
03ay  answer  it  as  if  it  were  an  original  complaint. 

Stat  1854, 73,  in  subBtance ;  except  that  it  proTided  that  a  third  person 
might inteirene  "either  before  or  after  issne  has  been  joined  in  tho 
eaose,"  and  "by  petition  or  complaint,"  a  copy  to  be  eerred  npon  "  the 
P^y  or  parties  to  the  action  against  whom  anything  is  demanded ; " 
*ad  the  oonrt  was  required  to  determine  npon  the  intervention  at  the 
ttme  time  the  action  was  decided ;  the  interrenor  to  pay  costs  incurred 
h  the  intervention,  if  he  failed. 

5  Cal.  281,  504;  6  Cal.  2.56;  7  Cal.  35;  13  Cal.  62;  10  Cal.  296;  18  Cal.  378; 
21  Cal.  280,  441 ;  23  Cal.  143;  29  Cal.  150,  673 ;  37  Cal.  532. 
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^  388.  (^  G5C.)  When  two  or  more  porsons,  associated  in 
any  business,  transact  such  business  under  a  common  name, 
whether  it  comprise  the  names  of  such  persons  or  not,  the 
associates  may  be  sued  by  such  common  name,  the  summons 
in  such  cases  being  served  on  one  or  more  of  the  associates ; 
and  the  judgment  in  the  action  shaU  hind  Vie  Joint  propei^ty  of 
aU  the  associates,  in  (he  same  manner  as  if  aU  Iwd  heen  named 
defendants  and  had  heen  sued  upon  their  joint  liabUitt/. 

Stat.  1854. 72,  omitting Udliclsed  words;  and  insertiug  "only"  between 
*  bind"  and  "the  joint." 

22Cal.336;30CaI.  202. 

$  880.  ($  17.)  The  court  may  determine  any  controversy 
l)etween  parties  before  it,  when  it  can  be  done  without  preju- 
dice to  the  rights  of  others,  or  by  saving  their  rights ;  but  when 
a  complete  determination  of  the  controversy  cannot  be  had 
without  the  presence  of  other  parties,  the  court  must  then 
order  them  to  be  brought  in.  And  when^  in  an  action  for  tJie 
recovery  of  real  or  personal  property,  a  person  not  a  party  to 
the  action,  hut  having  an  interest  in  the  subject  tfwreof,  makes 
application  to  the  court  to  he  made  a  party,  it  may  order  him  to 
bfi  hrougJit  in,  hy  tJw  proper  am£ndm£nt. 

5Gal. 231, 114;  tfCaL 96k 697;  12  CoL 213;  22 OaL 20O;  37  Cal. 829;  30  Gal. 
490;  33  CaL  614. 
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TITLE    IV. 

OP  THE  PLACE  OF  TRIAL  OF  CIVIL  ACTIONS. 

fltaonON  992.    Certain  actions  to  bo  tried  where  the  subject  or  some 

port  thereof  is  s'tnated. 
893.    Other  actions,  where  the  cause  or  some  part  thereof 

arose. 
394.    Place  of  trial  of  actions  against  conntius. 
895.    Other  actions  according  to  tho  residence  of  the  parties. 

396.  Action  may  bo  tried  in  any  county,  unless  tho  defend- 

ant demand  a  trial  in  the  proper  coun  y. 

397.  Place  of  >trial  may  bo  changed  in  certain  coses. 

393     When  judge  is  disqualifled,  cause  to  hd  trausferBed. 
399.    Papers  to  be  transmitted.  Costs,  otc.  Jurisdiction,  etc. 
403.    Proceedings  after  judgment  in  certsim  Mses  trans* 
feized. 

^  399.  (^  18.)  Actions  for  the  following  causes  must  be 
tried  in  the  county  in  which  the  subject  of  tho  action,  or  some 
part  thereof,  is  situated,  subject  to  tho  power  of  the  court  to 
change  tho  place  of  trial,  as  provided  in  tliis  cede : 

1.  For  the  recovery  of  real  property,  or  of  an  estate  or 
interest  therein,  or  for  the  determination,  in  any  form,  of  such 
light  or  interest,  and  for  injuries  to  real  property. 

2.  For  the  partition  of  real  property. 

8.   For  the  foreclosure  of  a  mortgage  of  real  property. 

Where  the  real  property  is  situated  partly  in  one  county  and 
partly  in  another,  the  plaintiff  may  select  cither  of  tbo  coun- 
ties, and  the  county  so  selected  is  tho  proper  county  for  the 
trial  of  such  action. 

Stat.  1861,  49i,  tho  same  in  substance.  Stat.  1851,  S3,  omitted  the  wordu 
which  follow  sub-division  3.    Yide  poai.    S§  393-400. 

5  Cal.  461 ;  13  CaL  321 ;  15  Oal.  2J0 ;  16  Cal.  432 ;  23  Cal.  508. 

$  398.  (^  19.)  Actions  for  the  following  causes  must  tx; 
tried  in  the  county  where  the  cause,  or  some  part  thereof, 
arose,  subject  to  the  like  power  of  tho  court  to  change  the 
place  of  trial : 
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1.  For  the  recovery  of  a  penaliy  or  forfeiture  imposed  by 
statute ;  except,  that  when  it  is  imposed  for  an  offence  com- 
mitted on  a  lake,  river  or  other  stream  of  water,  situated  in 
two  or  more  counties,  the  action  may  be  brought  in  any  county 
bordering  on  such  lake,  river  or  stream,  and  opposite  to  the 
place  where  the  offence  was  committed. 

2.  Against  a  public  officer  or  person  especially  appointed  to 
execute  his  duties,  for  an  act  done  by  him  in  virtue  of  his 
of&ce,  or  against  a  person  who,  by  his  command  or  in  his  aid, 
does  anything  touching  the  duties  of  such  ofi&cer. 

Vide  eecttons  referred  to  injiote  to  §  392. 
90al.  420. 

$  894.  Actions  against  cotintieB  may  be  commenced  and 
tried  in  any  county  in  the  judicial  districtin  which  such  county 
is  situated,  unless  such  actions  are  between  counties,  in  which 
case  they  may  be  commenced  and  tried  in  any  county  not  a 
party  thereto. 

Stat.  1854,  45,  read:  "  Suits  against  a  coan^'may  be  commenced  in 
any  court  of  that  county,  or  in  a  district  court  of  the  judicial  district  in 
which  said  county  is  situated,  in  the  same  manner  as  suits  ofpuxust 
pfivate  persons;  provided,  that  suits  between  counties  shall  be  com- 
menced in  a  court  of  competent  jurisdiction  in  any  county  not  a  party 
to  such  action."    Vide  sections  referred  to  in  note  to  §  392. 

$  il95.  (^  20.)  In  all  other  cases,  the  action  must  be  tried 
in  the  county  in  which  the  defendimts,  or  some  of  them, 
reside  at  the  commencement  of  the  action ;  or,  if  none  of  the 
defendants  reside  in  the  State,  or»  if  residing  in  this  State,  the 
the  county  in  which  they  reside  is  unknown  to  the  plaintiff, 
the  same  may  be  tried  in  any  county  which  the  plaintiff  may 
designate  in  his  complaint ;  and  if  the  defendant  is  about  to 
depart  from  the  State,  such  action  may  be  tried  in  any  county 
where  either  of  the  parties  reside  or  service  is  had ;  subject, 
however,  to  the  power  of  th&  court  ta  change  the  place  of  trial 
as  provided  in  this  code. 

Stat.  1851, 53,  inserted  "  parties "  instead  of  "  defendants ; "  also,  omit* 
ted  the  words  "  or,  if  residing  in  this  State,  the  county  in  v/hich  they 
reside  is  unknown  to  plaintiff,"  and  the  words,  "and  if  the  defendant  ia 
about  to  depart  from  the  State,  such  action  may  bo  tried  in  any  county 
where  either  of  tho  parties  reside  or  service  is  had."     .  . 

15  CaL  220,  418;  22  Gal.  537. 
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$  Si>«.  (N.  S.)  If  the  county  in  which  the  action  is  com- 
menced is  not  the  proper  county  for  the  trial  thereof,  the. 
action  may,  notwithstanding,  be  tried  therein,  unless  the  de- 
fendant, at  the  time  he  appears  and  answers  or  demurs,  files 
an  affidavit  of  merits,  and  demands,  in  writing,  that  the  trial 
be  had  in  iiie  proper  county, 

Vuh  sectioiu  referred  to  in  note  to  8  392. 

$  897.  (5  21.)  The  court  may,  on  motion,  change  tho 
place  of  trial  in  the  following  cases : 

1,.  When  the  county  designated  in  the  complaint  is  not  the 
proper  county. 

2.  When  there  is  reason  to  believe  that  an  impartial  trial 
can  not  be  had  therein. 

3.  When  the  convenience  of  witnesses  and  the  ends  of 
justice  trould  be  promoted  by  the  change. 

4.  When  from  any  cause  the  judge  is  disqualified  from 
acting,    ' 

Vide  aections  referzed  to  in  noto  to  S  392. 

3  Cal.  410, 43S;  50al.  117;  6GaL  1&4;  9Cal.  607,642;  13  Cal.  321;  15  OaL 
41S;22CaL  127,537;  28 00.10%  J7«;  24 Oal.  73,  78;  28CaL245;  320aL  206; 
SI  Cal.  190. 

Bias  of  judge:   12OaL500;  23Cal.592;  24CaL31.  • 

^  898.  If  an  action  or  proceeding  is  commenced  or  pend- 
ing in  a  court  and  the  judge  or  justice  thereof  is  disqualified 
from  acting  as  such,  or  if  for  any  cause  the  court  orders  the 
place  of  trial  to  be  changed,  it  must  be  transferred  for  trial  to 
a  court  the  parties  may  agree  upon  by  stipulation  in  writing, 
or  made  in  open  court  and  entered  in  the  minutes ;  or,  if  they 
do  not  so  agree,  then  to  the  nearest  court  where  the  like 
objection  or  cause  for  making  the  order  does  not  exist,  as 
follows : 

1.  If  in  the  district  court,  to  another  district  court. 

2.  If  in  a  county  court,  to  some  other  county  court. 

3.  If  in  the  probate  court,  to  some  other  probate  court. 

4.  If  in  a  justice's  court,  to  another  justice's  court  in  the 
same  county. 

S6at.  IS54, 42-3,  was  identical  down  to  the  anbHlivisions:  and  included 
sub-divisions  1  r.nd  4,  numbered  as  land  5;  also,  three  sub-divisions, 
numbered  2,  3  and  4,  as  follows : 
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'*  Second— If,  in  the  superior  court  of  San  Franoisoo,  to  &  district 
court." 

"  Third— If  in  a  connty  court,  to  a  district  court,  or  some  other  county 
eonrt." 

"  Fourth— If  in  the  probate  courti  to  a  district  court,  or  some  other 
probate  court." 

Stat.  1S63,  336,  read:  "Whenever  an  action  or  proceeding  is  com- 
menc  d  in  a  district  court,  in  which  a  county  court  has  concurrent 
jurisdiction,  the  district  court  may',  if  the  parties  consent,  by  order, 
transfer  the  same  to  the  county  court  of  the  same  county.  Upon  such 
tran^eiTence,  iho  county  court  shall  have  and  exercise  over  such  action 
or  proceeding  the  same  jurisdiction  as  if  originally  commenced  therein.* 

Stat.  1863, 30,  made  ISprovisions  for  transferring  cases  from  Stateoourts 
to  U.  S.  courts.    Vide  sections  refened  to  in  note  to  S  392. 

}  399.  When  an  order  is  made  transferring  an  action  or 
proceeding  for-  trial,  the  clerk  of.  the  court,  or  justice  o£  the 
peace,  must  transmit  the  pleadings  and  papers  therein  to  the 
clerk  or  justice  of  the  court  to  which  it  is  transferred.  The 
costs  and  fees  thereof,  and  of  filing  the  papers  anew,  must  he 
paid  by  the  party  at  whose  instance  the  order  was  made.  The 
court  to  which  an  action  or  proceeding  is  transferred  has  and 
exercises  over  the  same  the  like  jujrisdiction  as  if  it  had  been 
originally  commenced  therein. 

^Stat.  1S54, 43,  section  2,  is  identical  down  to  and  including  the  word 
/transferred," and  then  adds  the  words:  "If  the  transfer  is  made  on 
the  ground  that  a  judge  or  justice  is  disqualified  from  acting,  the  costs 
and  fees  thereof,  and  of  re-entering  and  filing  the  pleadings  and  papers 
anew,  are  to  abide  the  event  of  the  action  or  proceeding ;  in  other  oases 
they  are  to  be  paid  by  the  party  at  whose  instance  the  order  is  made." 

And  section  S  of  said  statute  is  identical  with  the  last  sentence  of  the 
above  section,  with  the  addition  of  the  words,  "and  may,  by  order  or 
execution,  enforce  the  judgment." 

Vlda  sections  referred  to  in  note  to  §  392. 

$  400.  When  an  action  or  proceeding  afTdcting  the  title  or 
pbssession  of  real  estate  has  been  brought  in  or  transferred  to 
any  court  of  a  couniy  other  than  the  county  in  which  the  real  es- 
tate, or  some  portion  of  it,  is  situated,  the  clerk  of  such  court 
must,  after  final  judgment  therein,  certify  under  his  seal  of 
office,  and  transmit  to  the  corresponding  court  of  the  county 
in  which  the  real  estate  affected  by  the  action  is  situated,  a 
copy  of  the  judgment.    The  clerk  receiving  such  copy  must 
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tie  docket  and  record  the  judgment  in  the  records  of  the  ooarl^ 
briefly  designating  it  as  a  judgment  transferred  from  — «— . 
court  (naming  the  proper  court) . 
yUk  Motions  xeferred  to  in  note  to  §  332. 
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TITLE    V  . 

OF  THE  MANNEE  OF  COMMENCING  CIVIL  ACTIONS. 

Sbctzoit  405.    Actions,  how  commenced. 

406.  Complaint,  how  indorsed.    When  summons  may  be 

issued,  and  how  waived. 

407.  Summons,  how  issued,  directed,  and  what  to  contain. 

408.  Alias  summons. 

409.  Notice  of  the  pendency  of  an  action  affecting  thd  title 

to  real  property. 

410.  Summons,  how  served  and  returued. 

411.  Summons,  how  served. 

412.  Publication  -when    defendant   is   absent   from  the 

State,  concealed,  or  a  foreign  corporation  having 
no  agent,  etc. 

413.  Manner  of  publication  and  appointment  of  attorney. 

414.  Proceedings  where  there  are  several  defendants  and 

part  only  are  served. 
416.    Proof  of  service,  how  made. 
416.    When  jurisdiction  of  action  acquired. 

$  405.  ($  22.)  Civil  actions  in  the  courts  of  this  State  ore 
commenced  by  filing  a  complaint  and  the  issuing  of  summons 
thereon. 

Stat.  1851, 54,  read:  "Oivil  actions  in  the  district  courts,  superior 
court  of  the  city  of  San  Francisco,  and  the  county  courts,  shall  bo  com- 
menced by  the  filing  of  a  complaint  with  the  clerk  of  the  court  in  which 
the  action  is  brought,  and>the  issuance  of  a  summons  thereon." 

Stat.  1855,  303,  added  to  the  stat.  of  1851,  the  words:  " Provided,  That 
after  the  filing  of  the  complaint  a  defendant  in  the  action  may  appear, 
answer,  or  demur,  whether  the  summons  has  been  issaed  or  not,  and 
such  appearance,  answer  or  demurrer  shall  be  deemed  a  waiver  of  sum- 
mons." 

4  Cal.  280 ;  10  Cal.  374;  19  CaL  577 ;  21  Cal.  51 ;  29  Cal.  238 ;  34  Cal.  165. 

$  408.*  ($  23.)  The  clerk  must  indorse  on  the  complai&t 
the  day,  month  and  year  that  it  is  filed,  and  at  any  time  within 
CTie  year  thereafter  the  plaintiff  may  have  summons  issued. 
Bid  at  any  time  after  Vie  complaint  is  filed  the  defendant  ruayy 
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in  writing t  or  hy  appearing  and  answering  or  demurring,  toavoe 
the  issuituf  of  summons. 

Stat.  1851, 51,  read:  "  The  clerk  shall  indorse  on  the^omplaint,  the- 
day,  month,  and  year  the  saiue  is  filed ;  and  at  any  time  after  the  filing;, 
the  plaintifF  may  have  a  stunmons  issued.  The  summoas  shall  be  sigaedi 
by  the  clerk,  and  direttted  to  the  def  enCant,  and  be  issued  under  the  seal  i 
of  the  court." 

Stat.  1860,  296,  subsjituted  for  the  itaUeiged  words:  *'The  summons  . 
shall  be  signed  by  the  clerk,  and  directed  to  the  defendant,  and  be  issued  . 
under  the  seal  of  the  court." 

J9  Cal.  238;  31  CaL  166;  35  Cal.  296;  36  Cal.  585. 

^  407.     ($$  23,  24,  25,  26.)  The  summons  mnst  be  directed  | 
.  to  the  defendant,  signed  by  the  clerk  and  issued  under  the  seal 
of  tilie  court,  and  must  contain — 

1.  The  names  of  the  parties  to  the  action,  the  court  iit  which 
it  is  brought  and  the  qounty  in  which  the  complaint  u  filed. 

2.  The  cause  and  general  nature  of  the  action. 

3.  A  direction  that  the  defendant  appear  and  answer  the 
complaint  wifchin  ten  days,  if  the  summons  is  served  within  . 
the  county  in  which  the  action  is  brought ;  within  tirenty  days, 
if  served  eut  of  the  county  but  in  the  district  in  which  tbe 
action  is  brought,  and  within  forty  days,  if  served  elsewhere 

4.  In  an  action  arising  on  contract,  for  ihB  recovery  of 
money  or  damages  only,  a  notice  that  unless  the  defendant  so 
appears  and  answers,  the  plaintiff  will  take  judgment  for  the 
sum  demanded  in  the  complaint  (stating  it) . 

5.  In  other  actions,  a  notice  that  unless  defendant  so  ap> 
pears  and  answers,  the  plaintiff  will  apply  to  the  court  for  the 
relief  demanded  in  the  complaint. 

The  name  of  the  plaintiff's  attorney  mvsibe  indorsed  on  the 
summons, 

Viiie  supra,  S  406. 

Section  24,  stat.  1851, 51^  was  as  follows:    **-The  summons  shall  'state 
geaer^ly  the  nature  of  the  action;  the  parties  thereto;  the  court  in 
wbioh  it  is  brought :  the  county  in  which  the  complaint  is  filed ;  and  re- 
quire the  defendant  to  appear  and  answer  the  complaint  within  the  time 
mentioned  in  the  next  section,  after  the  service  of  the  summons,  exclu- 
sive of  the  day  of  service;  or  that  judgmentrby  default,  will  be  taken 
against  him." 
Section  25,  stat.  1851, 54,  was  in  substance  sub-diViMon  3L 
Section  26^  stat.  1831,  was  in  substance  sub-divisions  4  and  Si 
8t«t»  1854,  M,  amended  stat.  1851,  sec.  24,  by  omitting  the  first  clause 
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and  adding  the  words:  "aooording  to  the  prayer  of  the  complaint, 
.briefly  stating  the  snm  or  other  relief  demanded  in  the  complaint.*' 

8tat.  1869,  39,  restored  the  substance  of  the  clause  omitted  by  stat. 
1854,  and  added  to  the  addition  of  1854,  the  words:  "  and  the  clerk  shall 
.indorse  on  the  summons  the  names  of  the  plaintiff's  attorneys."  And 
as  amended  it  did  not  apply  to  counties  of  Solano,  Fresno,  Tulare,  Cala- 
.▼eras,  Sutter,  Sonoma,  Butte,  Mariposa,  Tolo,  Contra  Costa,  Tehama, 
Los  Angelas,  Monterey,  Plumas,  San  Bernardino,  Stanislaus,  San  Jo»- 
qnin.'Tuba,  Merced,  Trinity,  Humboldt,  Klamath,  Del  Norte,  Tuolumne, 
Santa  Cruz,  Shasta,  Napa,  El  Dorado,  Placer,  Santa  Barbara,  San  Luis 
Obisi>o,  Marin,  Mendocino,  Alameda,  Santa  Clara,  and  Amador,  vfde 
Stat.  1859, 155. 

2  CaL  J  S3, 241 :  5  CaL  465 ;  7  Cal.  584 ;  8  CaL  619 ;  18  CaL  42a 

^  408.  iN,  S.)  If  the  summons  is  returned  without  bsing 
r«erTed  on  any  or  all  of  the  defendants,  the  clerk,  upon  the  de- 
mand of  the  flaintiff,  may  issue  an  alias  summons  in  the  same 
form  as  thexirJigina]. 

$  409.  C$  27.)  In  an  action  affecting  real  property,  the 
plaintiff,  sJtihe -time of  filing  the  complaint,  and  the  defend- 
ant, at  the  time  of  filing  his  answer,  when  affirmative  relief  is 
•claimed  in  such  answer,  or  at  any  time  afterwards,  may  file 
.with  the  recorder  of  the  county  in  which  the  property  is  situ- 
.«ted,  a  notice  of  the  pendency  of  the  action,  containing  the 
names  of  the  parties  to,  and  the  object  of,  the  action  or  defence, 
and  a  description  of  the  property  in  that  county  affected  there- 
by. From  the  time  of  filing,  only,  is  the  pendency  of  the 
action  constructive  notice  to  a  purchaser  or  encumbrancer  of 
the  property  affected  thereby. 

26Cal.  124:  29Cal.  131 ;  IS  Cal.  807,  592 ;  15  CaL  283 ;  17  CaL  149;  18  Cal. 
2102, 205;  21  Cal.  107:  22 CaL 200:  23  CaL  38, 335,  409;  24 CaL  427;  27  Cal.  50; 
v2S,Cal.  194;  34 QO. 615;  SSCaL  380. 

[Jmendment  approved  March  2, 1872.    Stat.  1871-72;  Chap. 

170 

4  27.  Jn  an  action  affecting  Vie  tvUe  to  real  property,  or  the 
right  to  the  possession  of  real  property ^  the  plaintiff  at  the 
time  of  filing  his  complaint,  and  the  defendant  at  the  time  of 
filing  his  answer,  when  affirmative  relief  is  claimed  in  such 
answer,  or  at  any  time  afterwards,  may  record  with  the  County 
Becorder  of  the  county  in  which  the  property  is  situated,  &  no- 
tice of  the  pendency  of  the  action,  containing  the  names  of  the 
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parties  to  and  the  object  of  the  action,  and  a  deflcription  of  the 
property  in  that  county  affected  thereby ;  and  the  defendant 
may  also,  in  such  notice^  state  the  nature  and  extent  of  the 
r^tUf  oUiimedin  the  answer:  from  the  time  of  filing /or  record 
only  shall  the  pendency  of  the  action  be  constructiyo  notice 
to  a  purchaser  or  incumbrancer  of  the  property  affected 
thereby.] 

Sta».  1861, 54,  ooatained  the  words:  "  tbo  tiUe  to  "  between  "effectiiig" 
and  **  real " ;  but  omitted  the  words :  "  And  the  defendant  at  the  time 
of  fllina  his  answer,  when  affirmative  relief  is  claimed  in  snch  answer." 

Btat.  1668.  572,  inserted,  between  "connty  afleoted  thereby,"  and 
'*  from,"  the  words :  "and  the  defendant  may  also  in  snoh  notice  state 
tlM  nature  and  extent  of  the  relief  claimed  in  the  answer; "  also  the 
words:  "the  title  to"  between  "alfecUng"  and  "real";  both  statutes 
omitted  UaiUeiMdL  words. 

Stat.  March  2, 1872,  is  same  as  stat.  1862,  inserting  the  words:  "  or  the 
tisht  to  the  possession  of  real  property,"  between  "  real  property  "  and 
"the  plaintiff." 

f  41(^  ($  28.)  The  summons  may  be  served  by  the  sheriff 
of  the  county  where  the  defendant  is  found,  or  by  any  other 
person  not  a  party  to  the  action.  A  copy  of  the  complaint 
must  be  served  with  the  summons,  unless  tiiere  is  more  than 
one  defendant  residing  in  the  same  county,  in  which  case  a 
copy  of  the  complaint  must  be  served  upon  one  of  them. 
When  the  summons  is  served  by  the  sheriff,  it  must  be  return- 
ed, with  his  certificate  of  its  service,  and  of  the  service  of  a 
copy  of  the  complaint,  to  the  ofSce  of  the  clerk  from  which  it 
issued.  When  it  is  served  by  any  other  person,  it  must  be  re- 
turned to  the  same  place,  with  an  affidavit  of  such  person  of 
lis  service,  and  of  the  service  of  a  copy  of  the  complaint. 

As  to  justices  courts  vide  %  848. 

Stat.  1870, 574,  read:  "  The  summons  shall  be  served  by  the  sheriff  of 
the  oonnty  where  the  defendant  is  found,  or  by  his  depn^,  or  by  a  person 
specially  appointed  by  him,  or  appointed  by  a  jnd^  of  the  court  in 
which  the  action  is  brought,  or  by  any  white  male  citizen  of  the  Unitfd 
States,  over  twenty^ne  years  of  age,  who  is  competent  to  be  a  witness 
on  the  trial  of  the  action,  except  as  hereinafter  provided.  A  copy  of  the 
complaint  shall  be  served  with  summons.  Where  the  summons  is  served 
by  the  sheriff  or  his  depaty,  it  shall  be  returned  with  the  certificate  or 
afldavit  of  the  officer  of  its  service,  and  of  the  sertice  of  the  copy  of 
the  complaint,  to  the  office  of  the  clerk  from  which  the  summons  issued. 
When  the  summons  is  served  by  any  other  person  as  be  lore  provided,  it 
shall  be  returned  to  the  office  of  the  clerk  from  which  it  issued,  with 
O.  O.  P.— 11 
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the  affidavit  of  such  person  of  its  service,  and  of  the  service  of  a  copy 
of  the  complaint,  If  there  be  more  than  one  defendant  in  the  action* 
and  such  defendants  reside  within  the  county,  a  copy  of  the  complaint 
need  be  served  on  only  one  of  the  defendants." 

Stat.  1851, 55,  read  as  follows:  "The  summons  shall  be  served  by  the 
sheriff  of  the  county  where  the  defendant  is  found,  or  by  his  deputy,  or 
by  a.  person  specially  appointed  by  him,  or  appointed  by  a  judge  of  the 
court  in  which  the  action  is  brought.  A  copy  of  the  complaint,  certified 
by  the  clerk,  shall  be  served  with  the  summons.  The  summons  shall 
be  returned  with  the  certificate  or  affidavit  of  the  officer,  of  its  service 
and  of  the  service  of  the  copy  of  the  complaint,  to  the  office  of  the 
clerk  from  which  the  summons  issued." 

Stat,  of  1854,  59,  inserted  between  the  words  "is  brought"  and  "a 
copy,"  the  words  "  except  as  is  hereafter  provided,"  and  added  the  words 
"  Provided,  if  there  be  more  than  one  defendant  to  the  action,  and  such 
defendants  reside  within  three  miles  of  the  county  clerk's  office,  a  copy 
of  the  complaint  need  be  served  only  on  one  of  ^he  defendants." 

The  section  as  it  then  stood  in  1854,  was  amended  by  statute  1855,  61, 
by  omitting  the  words  "  or  a  i>erson  specially  appointed  by  him,  or  ap- 
pointed by  a  judge  of  the  court  in  which  the  action  is  brought,  except 
as  hereinafter  provided,"  and  inserting,  in  lieu,  the  words:  "or  by  any 
other  person  competent  to  be  a  witness  in  the  cause ; "  and  omitting  the 
words  "  certified  by  the  clerk; "  and  regturing  the  return  with  "  oertifl- 
cate  of  the  officers  or  the  affidavit  of  the  person." 

Stat,  of  1855, 196,  again  amended  the  section  as  it  stood  in  1854,  by  in- 
serting between  the  words  "is  brought"  and  "except  as"  the  words  "or 
by  any  white  male  citizen  of  the  United  States  over  twenty-one  years  of 
age,  who  is  competent  to  be  a  witness  on  the  trial  of  the  action ; "  and 
requiring  the  return  of  service  of  summons  and  copy  of  the  complaint 
with  the  "  certificate  or  affidavit  of  the  officer,"  or  "  the  affidavit  of  snoh 
IMrson." 

Stat,  of  1855, 304,  repealed  1854. 

Stat,  of  1859, 39,  amending  that  of  1851,  read  as  follows: 

"  The  summons  shall  be  served  by  the  sheriff  of  the  county  where  the 
defendant  is  found,  or  by  his  deputy,  or  by  a  person  specially  apjwinted 
by  him,  or  appointed  by  a  judge  of  the  court  in  which  the  action  is 
brought,  or  by  any  white  male  citizen, of  the  United  States  over  twenty- 
one  years  of  age,  who  is  competent  to  be  a  witness  on  the  trial  of  the 
action,  except  as  hereinafter  provided.  When  the  summons  is  served 
by  the  sheriff  or  his  deputy,  it  shall  be  returned  with  the  certificate  or 
affidavit  of  the  officer,  of  its  service.  When  the  summons  is  served  by 
any  other  person  as  before  provided,  it  shall  be  returned  to  the  office  of 
the  clerk  from  which  it  Issued,  with  the  affidavit  of  such  person  of  its 
service.  At  the  time  of  filing  the  complaint,  a  true  and  correct  copy 
thereof  shall  be  deposited  with  the  clerk  of  the  court,  by  the  plaintiff 
or  his  attorney,  for  the  use  of  the  party  defendant ;  which  copy  shall  be 
by  the  clerk  delivered  to  the  defendant's  attorney,  or  any  party  defend- 
ant named  in  the  complaint,  demanding  and  reoeipting  tat  the  same.  In 
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mao  no  wndh  copj  is  d3?99tt3d  hj  tbo  pliintiflf  or  his  iEtttomey.  tho 
defendant  or  Iiis  <ittomey  may  have  a  copy  of  the  complaint  mode  and 
certified  by  the  clerk  of  tho  court,  the  fees  for  which  shall  be  taxed  as 
coats,  to  abido  tho  fintl  result  of  tho  cction. ' 

(This  had  no  offset  upon  actions  commoncsd  before  May  29, 1853,  and 
was  applicable  to  certain  counties  only;  vide  note  to  §  407). 

Statute  of  186.1,  2')3,  rastores  tlia  ssotioa  as  it  stood  after  tho  last 
amendment  of  18.'i.>,  except  that  when  tlio  d3f3adant3  r  >side  vritbia  the 
county,  only  one  defendant  need  b3  ssrrad  with  copy  of  tho  conipl:iint. 

Stat.  1870, •'>T4, omitted  the  words  "certified  by  the  clerk."  Vide,  suprc. 

5  Cat.  449;  60al.  85;  11  Cal.  372;  23  Cal.  401;  23  Cal.  152;  31  CA.  223;  3i 
CU.403;37Cal.4^«. 

$  *!!•  (J  2^.)  Tho  BTunmond  must  bo  served  by  doll ver- 
iag  a  copy  thereof,  as  follows : 

1.  If  the  snit  u  againGt  a  corporation  :  to  the  president,  or 
other  head  of  the  corporation,  secretary,  cashier  or  managing 
agent  thereof. 

2.  If  the  suit  is  against  a  foreign  corporation,  or  a  non- 
resident joint  stock  company  or  association  doing  business  rnfid 
hamng  a  managing  or  business  ajenty  cashier  or  secretary 
within  this  State :  to  such  agent,  cashier  or  8CcrcU.ry. 

3.  If  against  a  minor  under  the  ago  of  fourteen  years :  to 
such  minor  personally,  and  also  to  his  father,  motlicT  or 
guardian ;  or  if  there  bo  none  within  tho  State,  then  to  any 
person  having  the  care  or  control  of  such  minor,  or  wiUi 
whom  he  resides,  or  in  whose  service  he  is  employed. 

4.  If  against  a  porson  judicially  doclared  to  bo  of  unsound 
mind  or  incapable  of  conducting  his  own  affairs,  and  for  whom 
a  guardian  has  been  appointed :  to  such  guardian. 

5.  If  against  a  couniy,  city  or  town:  to  tJie  president  of  the 
hoard  of  superoisors^  president  of  the  council  or  trustees,  or 
Uher  head  of  the  legislative  department  thereof 

6.  In  all  other  cases  :  to  the  defendant  personally. 
As  to  justices*  conrts,  vide  §819. 

Stat.  I&»1, 5^,  embraced  only  suMi visions  1,  3,  4  and  6.  and  the  words, 
"attached  to  tho  oartiflod  copy  of  the  complaint,"  betwoon  the  words 
"thereof"  and  '  as  follows." 

Stat.  183 1. 53-63,  ombraoed  only  subdivisions  1,  3,  4  and  6. 

Stat.  1861,  4£6,  ombraoed  tho  last  amendment,  only  subdivisions  1,  3, 
4 tad  6,  and  that  portion  of  subdivision  2  not  italicised. 

Stat.  18>',  45,  provided  as  follows:  "In  counties  where  there  is  a 
board  of  snpcrvisors,  having  an  acting  chairman  or  president  of  such 
board,  the  original  process  and  pa]>ers  shall  be  served  i  n  such  chaiman 
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or  president  in  the  sasie  manner  as  upon  private  x)er8ons ;  when  there 
is  no  Buch  chairman  or  president,  they  shall  in  like  manner  be  served 
upon  the  county  judge  of  the  county." 

16  Cal.  386 ;  3  Cal.  'M7 ;  9  CaL  616. 

Corporations:    6  Cal.  186;  10  Cal.  243,  441,  445. 

^  4:13.  4f  ($  30.)  Where  the  person  on  whom  the  service  is 
to  be  mode  resides  out  of  the  State,  or  has  departed  from  the 
State,  or  can  not  after  due  diligence  be  found  within  the  State, 
or  conceals  himself  to  avoid  the  service  of  summons,  or  {is  a 
foreign  corporation  having  no  managing  or  business  agent, 
cashier  or  secretary  within  the  State,)  and  the  fact  appears  liy 
affidavit  to  the  satisfaction  of  the  court  or  a  judge  thereof  (or 
a  county  judge) ,  and  it  also  appears  by  such  c{ffidavit  or  by  the 
verified  complaint  or  fie,  that  a  cause  of  action  exists  against 
the  defendant  in  respect  to  whom  the  service  is  to  bo  made,  or 
that  ho  is  a  necessary  or  proper  party  to  the  action,  such  court 
or  judge  may  make  an  order  that  the  service  be  made  by  the 
publication  of  the  summons. 

£xpres8ly  applied  to  justices'  courts,  vide  S  849. 

Stat.  ISf)!,  5'),  inserted  the  words  "in  like  manner  appears,"  for  the 
words  in  italics.  For  provisions  touching  service  by  telegraph,  vide  stat* 
1862,  288-293. 

4  Cal.  304;  6  Cal.  201 ;  8  Cal.  449;  12  Cal.  100,  SB3;  20  Cal.  81 ;  26  CaL  149; 
27  Cal.  3U0 ;  30  Cal.  610 ;  31  Cal.  342;  34  Cal.  391.  61& 

^  4:10.  *  ($31.)  The  order  must  direct  the  publication  to 
be  made  in  a  newspaper  to  be  designated,  as  most  likely  to 
give  notice  to  the  person  to  be  served,  and  for  such  length  of 
time  as  may  bo  deemed  reasonable,  at  least  once  a  week ;  but 
publication  agaiust  a  defendant  residing  out  of  the  State,  or 
absent  therefrom,  must  not  bo  less  than  two  months.  In  case 
of  publication  where  the  residence  of  a  non-resident  or  absent 
defendant  is  known,  the  court  or  judge  must  direct  a  copy  of 
the  summons  and  complaint  to  be  forthwith  deposited  in  the 
postofficc,  directed  to  the  person  to  be  served,  at  his  place  of 
residence.  When  publication  is  ordered,  x>crsonal  service  of  a 
copy  of  the  summons  and  complaint,  out  of  the  State,  is 
equivalent  to  publication  and  deposit  in  the  xx)Bto£&cc.  In 
either  case,  the  service  of  the  summons  is  complete  at  the 
expiration  of  the  time  prescribed  by  the  order  for  publication. 
In  actions  upon  contracts  for  the  direct  payment  of  money, 
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the  court  in  its  discretion  may,  instead  of  ordering  pnbliear 
tion,  Or  may,  after  publication,  appoint  an  attorney  to  appear 
for  the  non-resident,  absent  or  concealed  defendant,  and  con- 
duct the  proceedings  on  his  part. 

[Stat.  March  2,  1  72,  cliap.  171,  is  identical  with  the  above 
flection.    Vide  Act  March  15,  1872,  following  $430.] 

Expressly  applied  to  justices'  courts,  vide  S  849. 

Stat.  1870,  511,  inserted  between  "two  months"  and  "  in  case,"  the 
words  "and  provided  further,  that  when  such  publication  is  made  in 
''he  paper  known  as  the  '  State  paper,'  it  shall  not  be  made  elsewhere." 

Stat.  1851,  5).  read  "  three  months,"  instead  of  "two  months." 

5CaI.  4&3;  90aL  107. 616:  12  Gal.  100;  26  Cal.  149;  32  Cal.  347 

$  414.  (5  32.)  When  the  action  is  against  two  or  more 
defendants,  jointly  or  severally  liable  on  a  contract,  and  the 
summons  is  served  on  one  or  more  but  not  on  all  of  them,  the 
plaintiff  may  proceed  against  the  defendant  served  in  the  same 
manner  as  if  they  were  the  only  defendants. 

Vide  §  969. 

Stat.  1851,  56,  read:  "Where  the  action  is  against  two  or  more  de- 
fendants, and  the  summons  is  served  on  one  or  more,  but  not  on  all  of 
them,  the  piaintifiF  may  proceed  as  follows: 

"  Ist.  If  the  action  be  against  the  defendants  jointly  indebted  upon 
a  contract,  he  may  proceed  against  the  defendant  served,  unless  the 
court  otherwise  direct :  and  if  he  recover  judgment,  it  may  be  entered 
against  all  the  defendants  thus  jointly  indebted,  so  far  only  as  that  it 
may  bo  enforced  against  the  joint  property  of  all,  and  the  separate  prop- 
erty of  tho  defendant  served ;  or, 

"2d.  If  tho  action  bo  against  defendants  severally  liable,  ho  may  pro- 
ceed against  tho  defendants  served  in  the  same  manner  as  if  they  were 
the  only  defendants." 

2  Cal.  88;  3  Cal.  16: ;  6  Cal.  176,  607;  12  Cal.  348;  18  Cul.  399.  402;  13  Cal. 
«B ;  7  CaX.  413 ;  10  Cal.  511 ;  17  Cal.  561 ;  23  Cal.  429-30  Cal.  534 ;  35  Cal.  605. 
Tay  vs.  Harwley,  39  CaL  93;  40  Cal.  577. 

$  415.  ($$  33,  34.)  Proof  of  the  service  of  summons  and 
cotnplairU  must  bo  as  follows  : 

1.  If  served  by  tho  sheriff,  his  certificate  thereof. 

2.  If  by  any  other  person,  his  affidavit  thereof ;  or, 

3.  In  case  of  publication,  the  affidavit  of  the  printer,  or  his 
foreman  or  principal  clerk,  showing  the  same ;  and  an  affidavit 
of  a  dejKJsii  of  a  copy  of  the  summons  in  the  post-office,  if  the 
game  lias  been  deposited ;  or, 

4.  The  written  admission  of  the  defendant.  ' 
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In  case  of  service  otherwise  than  by  publication,  the  certifi- 
cate or  affidavit  must  state  the  time  and  place  of  service. 

Stat.  1851,  56,  subdiTision  1,  read:  "If  served  by  the  eberiff  or  his 
deputy,  the  affidavit  or  certificate  of  stich  sheriff  or  deputy." 

3  Cal.  192;  5  Cal.  449;  6  Oal.  294;  7  Gal.  279;  9Cal.  315.  G16;  11  CaL  307. 
372;  23 Oal.  401;  27  CaL  295;  31  Cal.  238;  84  CaL  403.  612;  35Cal.  533;  37 
OaL456. 

(  416.  (^  35.)  From  the  time  of  the  service  of  the  sum- 
mons and  copy  of  complaint  in  a  civil  action  the  court  is 
deemed  to  have  acquired  jurisdiction,  and  to  liave  control  of 
all  the  subsequent  proceedings.  The  voluntary  appearance  of 
a  defendant  is  equivalent  to  personal  service  of  the  summqps 
upon  him. 

4  CaL  290 ;  7  CaL  62, 5S4;  21  Oal. 51 ;  30  CaL  439;  31  CaL  342;  84  CaL  391, 
579;  40  Cal.  610. 

[An  Act  coneemiaig  Service  of  Summons  upon  absent  Defendn 

An  act  conoeraing  service  of  sammoos  upon  absent  def end- 
anlB  bv  pabUcaticm>  apurowd  March  15,  lb#2,  is  repealed.  (In 
e&ct  llarch  M,  1874J 

to  me  m  Uio  ottioe  of  the  Hecretary  of  State,  within  fifteen 
days  after  the  making  of  such  order,  a  duly  certified  copy  of 
such  order  for  publication,  together  irith  a  copy  of  the  sum- 
mons in  said  action,  and  of  the  newspaper  containing  the  pub- 
lication thereof. 

Seo.  2.  For  his  services  in  filing  and  indexing  the  order, 
summons  and  newspaper  in  which  publication  is  made  in  each 
action,  and  for  issuing  hm  certificate  of  the  receipt  and 
filing  thereof,  the  plaintiff  shall  pay  to  the  Secretary  of  State 
the  sum  of  one  dollar,  to  be  paid  into  the  State  Treasury  and 
accounted  for  as  by  law  provided  in  the  case  of  other  fees  col- 
lected in  said  office. 

Sec.  3.  The  Secretary  of  State:  on  receipt  of  the  papers 
abovo  mentioned,  and  on  payment  of  the  feo  above  mentioned, 
shall  issue  to  the  plaintiff  in  said  action  his  certificate  under 
his  hand  and  official  seal,  specifying  the  title  of  the  action,  the 
court  in  which  the  same  is  brought,  the  names  of  the  defend- 
ants as  to  whom  publication  of  summons  was  directed  to  be 
made,  and  the  date  at  which  the  same  were  filed  in  his  office. 
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He  shall  also  in  a  book  tabe  provided  for  that  purpose,  index 
the  names  of  the  defendants  as  to  whom  publication  of  sum- 
mons was  directed  to  be  made,  and  note  therewith  the  title  of 
the  action,  the  court  in  which  such  action  is  brought,  the  pa- 
pers therein  filed  in  his  office,  and  the  date  of  .^ling  the  same. 
and  shall  also  endorse  the  date  of  filing  upon  said  pax)ers,  and 
preserve  the  same  in  his  office  for  reference  by  all  persons  in- 
terested therein ;  and  the  said  book  and  said  papers  shall  at 
all  times  be  open  to  the  gratuitous  inspection  cf  all  persons 
applying  to  examine  the  same.  Said  book  shall  be  known  and 
referred  to  as  the  '*  Begister  of  Absent  Defend jnts." 

Sec.  4.  The  plaintiff  in  such  action  shall  file  the  certificate 
of  the  Secretary  of  State  above  mentioned,  with  the  Clerk  of 
the  court  in  which  such  action  is  brought,  together  with  the 
proof  of  publication  of  the  summons  therein,  and  service  of 
summons  by  publication  shall  not  be  deemed  to  be  complete 
as  to  any  absent  defendant,  without  the  filing  of  said  certificate 
as  above  required.] 
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TITLE    VI. 

OP  THE  PLEADINGS  IN  CIVIL  ACTIONS. 

CnAPTEB  I.  The  pleadings  in  geneeal. 

II.  The  complaint. 

III.  Demukbee  to  the  complaint. 

IV.  The  answeb. 

V.  Demurber  to  answeb. 

VI.  Verification  op  pleadings. 

VII.  General  rules  of  pleading. 

VIU.  Vabiance— mistakes  in  pleadings  A3XD  AXEsm^ 

HENTS, 


CHAPTEE  I. 

THE  PLEADINGS  IN  GENERAL. 

Section  420v    Definition  of  pleadings. 

421 .  This  code  prescribes  the  form  and  jnles  of  pleadings. 

422.  What  pleadings  are  allowed. 

^  430.  ($  36.)  The  pleadings  are  the  formal  allegations  by 
tho  parties  of  their  respective  claims  and  defences,  for  the 
judgment  of  the  court. 

$  4ai.  ($  37.)  The  forms  of  pleading  in  civil  actions,  and 
the  rules  by  which  the  sufficiency  of  the  pleadings  is  to  be  de- 
termined, are  those  prescribed  in  this  code, 

$  4:33.  ($  38.)  The  only  pleadings  allowed  on  the  part  of 
the  plaintiff  are — 

1.  Tho  complaint. 

2.  The  demurrer  to  the  answer. 

And  on  the  part  of  the  defendant^ 

i.    The  demurrer  to  the  complaint. 

2.    Tho  answer. 

Stat.  1851,  !)6,  read:  "defendant's  answer,"  instead  of  "the  aoiwer," 
in  subdivision  2,  of  plaintiffs  pleadings. 
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Stat.  1SS5, 303,  added  to  stat.  1861,  the  words :  "  The  demurrer  or  answer 
of  the  defendant  shall  be  filed  with  the  clerk  of  the  court,  and  a  copy 
thereof  served  upon  the  plaintiff  or  his  attorney ;  Provided,  the  plaintiff 
or  his  attorney  reside  within  the  county  where  the  action  is  pending." 

Stat.  1860,  296,  read :  "33.  The  only  j)J0CKiiii.9«  on  the  part  of  the  plaint- 
iff shall  be  the  complaint,  demurrer,  or  repUccUUm  to  the  defendant's 
answer,  and  the  oulj  pleadinga  on  the  part  of  the  defendant  shall  be  a 
demurrer  to  the  complaint,  or  a  demurrtr  to  the  replicatUm,  or  an  answer  to  the 
mnpUxint.  The  demurrer  or  answer  of  the  defendant,  and  the  demurrer  or 
r^pHea^an  of  the  plaintiff,  shall  be  filed  with  the  clerk,  and  a  copy  thereof 
served  on  the  adverse  party,  or  his  attorney." 

Stat.  1863,  578,  added  to  the  stat.  1851,  the  same  words  as  stat.  1855,  in- 
serting the  words  "and  the  demurrer  of  plaintiff"  between  "defend- 
ant" and  "shall  be  filed." 

Stat.  1865-66,  701-2,  read:  "Sec.  38.  The  pleadings  on  the  part  of  the 
plaintiff  shall  be  the  complaint  or  demurrer  to  the  defendant's  answer ; 
the  pleadings  on  the  part  of  the  defendant  to  the  original  complaint  or 
cross  complaint  of  a  co-defendant  shall  be  the  demurrer  or  answer. 
When  a  defendant  is  entitled  to  relief  as  against  the  plaintiff  alone,  or 
AgainBt  the  plaintiff  and  a  co-defendant,  he  may  make  a  separate  state- 
ment in  his  answer  of  the  necessary  facts,  with  a  prayer  for  the  relief 
aonght,  instead  of  bringing  a  distinct  cross  action.  All  pleadings  sub- 
sequent to  the  original  complaint  shall  be  filed  with  the  clerk,  and  a 
oopy  thereof  served  on  the  adverse  party  or  his  attorney,  if  ihe  adverse 
pftrty  or  his  attorney  live  within  the  county  where  the  action  is  pending ; 
provided,  that  when  the  answer  contains  a  cross  complaint,  the  parties 
plaintiff  or  defendant,  or  his  or  their  attorney  thereto,  shall  be  served 
with  a  copy  thereof,  and  shall  have  the  same  time  thereafter  to  plead 
thereto  that  is  allowed  for  pleading  to  the  original  complaint  after 
service  of  the  summons  " 


CHAPTER  IL 

THE  COMPLAINT. 

Sioxia!r425.    Ck>mplaint,  first  pleading. 

426.  Ck>mplaint,  what  to  contain. 

427.  What  causes  of  action  may  be  joined. 

$  4a5.     The  first  pleading  on  the  part  of  the  plaintiflF  is  the 
complaint. 

(  496.     ($  39.)  The  complaint  must  contain— 

1.    The  tiUe  of  the  action,  the  name  of  the  court  tind  county 
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in  which  fhe  action  is  brought,  and  the  name  of  the  parties  to 
the  action. 

2.  A  statement  of  the  facts  constitating  the  cause  of  action, 
in  ordinary  and  concise  language. 

3.  A  demand  of  the  relief  which  the  plaintiff  claims.  If 
the  recoveiy  of  money  or  damages  be  demanded,  the  amount 
thereof  must  be  stated. 

Stat.  1851, 56,  added  "plaintiff  and  defendant "  to  sabdiviflion  1 ;  also 
inserted  "  spocifyiag"  before  "  tho  name." 

Leodios  coses:  2  f.'al.  108;  10  Cal.  22;  It  Cal.  457.  Green  va.  Palmer, 
15  Cal.  411.  Payne  vs.  Treadwell,  16  Cal  243 ;  23  Cal.  165:  30  CaL  318, 570; 
32  Cal.  453;  31  Cal.  145.  679:  35  Cal.  713;  Zl  Cal.  250;  38  Cal.  507: 39 Cal.  565; 
40  Cal.  513. 

(  487.  (5  04.)  The  plaintiff  may  unite  several  oauses-of 
action  in  the  same  complaint  where  they  all  arise  out  of— 

1.  Contracts  express  or  implied. 

2.  Claims  to  recover  specific  real  property,  with  or  without 
damages  for  the  withholding  thereof,  or  for  waste  'committed 
thereon,  and  tho  rents  and  profits  of  the  same. 

3.  Claims  to  recover  specific  personal  property,  with  or 
without  damages  for  the  withholding  thereof. 

4.  Claims  against  a  trustee  by  virtue  of  a  contract  or  by 
operation  of  law. 

5.  Injuries  to  character. 

6.  Injuries  to  person. 

7.  Injuries  to  property. 

The  causes  of  action  so  united  must  all  belong  to  one  only 
of  these  classes,  and  must  affect  all  the  parties  to  the  action, 
and  not  require  different  places  of  trial,  and  must  be  separately 
stated ;  but  an  action  for  malicious  arrest  and  prosecution,  or 
either  of  tlicm,  may  be  united  with  an  action  for  cither  an  in- 
jury  to  character  or  to  the  person. 

Stat.  1851, 5>60,  omitted  the  last  clause  beginning  with  the  words: 
"  bat  an  action,"  which  was  added  by  stat.  1355, 190. 

t  Cal.  27 ;  5  Cal.  224;  7  Cal.  133:  9  CaL  642;  23  Cal.  197;  32  Cal.  S8&. 

SUB-DiYisiON  1 :  10  Cal.  233,  299;  22  Cal.  457 ;  24  CaL  332;  25  CaL  2tt: 
88  CaL  105,  G3i. 

SuB-MVisiGN  2:    4  CaL  291;  14  Cal.  25. 

SUB-SivisiGN  7:    3  CaL  440;  12  Cal.  555;  32  Cal.  690. 

Causes  of  action  moat  be  separately  stated:  14  CaL  146;  15  OaL  180; 
18  Cal.  561. 
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CHAPTER  in. 

DEMURREB  TO  THE  COMPLAINT. 

BaonOH  430.    'When  defendant  may  demur. 

431.  Demurrer  miifit  specify,  etc.    May  be  taJ^en  to  part. 

May  answer  and  demur  at  same  time. 

432.  What  proceedings  are  to  Toe  bad  wben  complaint  is 

amended. 

433.  Objection  not  appearing  on  complaint,  may  be  taken 

by  answer. 

434.  Objections,  wben  deemed  waived. 

^  480.  (^  40.)  The  defendant  may  demur  to  the  complaint 
within  the  time  required  in  the  summons  to  answer,  when  it 
appears  upon  the  face  thereof,  either— 

1.  That  the  court  has  no  jurisdiction  of  the  person  of  the 
defendant,  or  the  subject  of  the  action ;  or, 

2.  That  the  plaintiff  has  not  legal  capacity  to  sue ;  or, 

3.  That  there  is  another  action  pending  between  the  same 
parties  for  ^e  same  cause ;  or, 

4.  That  there  is  a  defect  or  misjoinder  of  parties  plaintiff 
or  defendant;  or, 

5.  That  seyeral  causes  of  action  haye  been  improperly 
united;  or, 

6.  That  the  complaint  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action ;  or, 

7.  That  the  complaint  is  ambiguous,  unintelligible  or  un. 
certain. 

Stat.  1851,  ST,  omitted,  subdiyision  7 ;  also  the  words:  "or  misjoinder*' 
in  sabdivision  4,  both  of  which  omissions  were  supplied  by  stat.  1859, 139. 

Sub-division  1 :    6  Cal.  386;  16  CaL  432. 

Sub-division  3:   32  Cal.  620. 

Sub-division  4:  10  CaL  167;  21  Cal.  633;  28  OaL  336;  81  Oal.  420;  38 
Ctl.  514. 

Sub-division  6:   10  Cal.  217 ;  7  Cal.  133. 

Sub-division  6 :    10  Cal.  347 ;  26  Cal.  294 ;  30  OaL  6e& 

SuB-DiViBiON  7:   25  Cal.  82;  29  CaL  156. 
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^  431.  (^  41,  42.)  The  demurrer  muBt  distmcfly  Bpedfy 
tlio  grouuc^  upou  which  any  of  Ihe  objections  to  the  com- 
plaint ai'e  taken.  Unlefis  it  do  so,  it  may  be  disregarded.  It 
may  bo  taken  to  the  whole  complaint  or  to  any  of  the  caoBes 
of  action  stated '  therein,  or  the  defendant  may  demur  and 
answer  at  the  same  time. 

Vide  « 141. 

Tiuitoad  of  the  last  senteno«,  staA.  18M,  57,  road :  S  42  "  The  defendaot 
may  demur  to  tbo  \vhole  complaint,  or  to  one  or  more  of  several  canMS 
of  action  stated  therein,  and  afiswer  the  residue;  or  may  demur  and 
Answer  at  tho  same  time." 

1  Cal.  206,  470. 481 ;  30  Oal.  666;  31  Cal.  101 ;  32  Cal.  206 

$  432.  (^  43.)  If  the  complaint  is  amended,  a  copy  of 
tho  amendments  must  be  filed,  or  the  court  may,  in  its  discre> 
tion,  requiie  the  complaint,  as  amended,  to  be  filed,  and  a 
copy  of  tho  amendments  to  be  sei*yed  upon  the  defendants 
affected  thereby.  The  defendant  must  answer  the  complaint, 
as  amended,  within  such  time  as  the  court  may  direct,  and 
judgmcnb  by  default  may  be  entered  upon  failure  to  answer, 
as  in  other  cases. 

Stttt.  1851, 57,  read:  '*  If  the  complaint  be  amended,  the  amendaeate 
shall  be  filed,  and  a  copy  served  upon  the  defeadant  or  his  attorney,  if 
bo  has  appeared  by  attorney,  oUierwise  a  new  summons  shall  istoe 
thereon." 

Stat.  1854,  GO,  read :  "  If  the  complaint  be  amended,  a  copy  as  amended 
shall  be  filed,  and  a  copy  served  upon  defendant,  or  his  attorney,  if  he 
has  appeared  by  atioruey.  The  defendant  shall  be  allowed  the  same 
time  to  answer  as  upon  the  service  of  the  oriipnal  complaint,  and  jodff- 
ment  by  default  may  be  entered  upon  failure  to  answer,  as  in  other 


Stat.  1855, 196,  is,  in  substance,  the  above  section,  432. 
23  Cal.  127 ;  28  Cal.  673 ;  30  Cal.  192 :  32  Gal.  131. 

^  433.  (^  44.)  When  any  of  the  matters  enumerated  in 
$  4^M)  do  not  appear  upon  the  face  of  the  complaint,  tho  objeo- 
tion  may  be  taken  by  answer. 

2!)  Cal.  637;  37  Cal.  183. 

^  434.  (^  45.)  If  no  objection  be  taken,  either  by  de- 
murrer or  answer,  the  defendant  must  be  deemed  to  have 
waived  the  same,  excepting  only  the  objection  to  the  juris- 
diction of  the  oourt,  and  the  objection  that  the  complaint 
does  not  state  facts  sufScient  to  constitute  a  canse  of  action. 
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OHAPTEB  IV- 

THE  ANSWER. 

8S0XX0N  437.  Answer,  what  to  contain. 

438.  When  counter  cUim  may  be  Bet  up. 

439.  When  defendant  omits  to  set  np  counter  claim. 

440.  Counter  claim  not  barred  by  death  or  assignment. 

441.  Answer  may  contain  several  grounds  of  defence.    De- 

fendant may  answer  part  and  demur  to  part  of 
complaint, 

$  437.    (^  46.)    The  answer  of  the  defendant  shall  contam: 

1.  If  the  complaint  be  verified,  a  specific  denial  to  each 
all^pation  of  the  complaint  controverted  by  the  defendant,  or 
a  denial  thereof  according  to  his  information  and  belief:  if. 
the  complaint  be  not  verified,  then  a  general  denial  to  each  of 
said  allegations ;  but  a  general  denial  only  puts  in  issue  the 
material  allegations  of  the  complaint. 

2.  A  statement  of  any  new  matter  in  avoidance,  oroonsti* 

tating  a  defence  or  counter  claim. 

Stat.  1851,  57,  read :    "The  answer  of  the  defendant  shall  contain : 
**  Ist—In  respect  to  each  allegation  of  the  complaint  controverted  by 

the  defendant^  a  general  or  specific  denial  thereof,  or  a  denial  thereof 

according  to  his  information  and  belief,  or  of  any  knowledge  thereof 

BofScient  to  form  a  belief. 

"2d— A  statement  of  any  new  matter,  constitnting  a  defence  or 

eonnter  claim,  in  ordinary  and  concise  language." 

Stat.  1854,  69,  was  same  as  above  section,  437,  omitting  the  words  "  in 
avoidance  or  counter  claim,"  and  adding  the  words  "  in  ordinary  and 
concise  language." 

Stat.  1860,  296,  was  also  the  same  as  §  437,  down  to  subdivision  2,  for 
which  it  substituted  the  words:  "A  statement  of  any  new  matter  or 
counter  claim  constituting  a  defence,  in  ordinary  and  concise  language. 
When  the  answer  contains  new  matter  constituting  a  defence,  the 
iduntiff  may,  within  the  same  length  of  time  allowed  for  answering, 
and  subject  to  the  same  rules,  reply  to  such  new  matter;  and  if  he  fail 
to  do  so,  such  new  matter  shall  be  taken  as  true,  and  deemed  proved  at 
the  trial.  If  new  matter  of  setoff  and  counter  claim  be  set  up  in  the 
answer,  the  reply  may  contain  matter  of  setoff  and  counter  claim,  not 
embraced  in  the  complaint.  All  new  matter  set  up  in  the  replication, 
shall  be  deemed  denied  by  the  defendant." 
O.  O.  p— la 
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Stat.  1882, 682,  was  nmo  as  1 437,  omitting  the  words  "in  aToidaaoe," 
and  adding  the  words  "in  ordinary  and  concise  language." 

Stat  1863-6, 702,  was  same  as  §  437,  down  to  snbdivision  2,  for  which  it 
snbstitated  the  words:  "A  statement  of  matter  in  avoidance,  a  counter 
claim  constituting  a  defence,  or  the  subject  matter  of  cross  complaint 
lihich  may  entitle  a  defendant  to  relief  against  the  plaintiff  alone,  or 
against  the  plaintiff  and  a  co-defendant." 

All  the  foregoing  statutes  inserted  the  words  "and  express,"  between 
"material "  and  "allegations,"  in  subdivision  i.    Vide  »8  443,  462. 

SUB-DITZSZON  1:  Specific  denial:  4  Cal.  117;  9  Oal.  453;  15  Oal.  638; 
18  Cal.  314;  21  Oal.  47 ;  28  CaL  170;  31  Cal.  185;  32  OaL  450, 597;  34  CaL  39. 
158;  36  CaL  230;  33  CaL  2S7, 689. 

General  denial:  2  CaL  494,  510;  11  Oal. 69;  14 Oal.  508;  22 Cal.  229;  23 
Oal.  401;  32  Oal.  176,578. 

Sufficiency  of  denial:  9  Oal.  33,  69, 453;  15  CaL  638;  18  Cal.  438,  461 ;  22 
Cal.  161, 229;  26 Oal.  238;  27  Oal.  476;  23  CaL  170;  29  Oal.  139,  529;  31  Cal. 
185.  Fish  Ts.  Bedington,  331;  32  Oal.  109;  34  Oal.  62.  161;  35  CaL  634;  36 
Cal.  230. 

SUB-DnmiON  2:  1  Cal.  362. 871 ;  4  Oal.  233;  9  Cal.  74;  10  CaL  22;  13  Oal. 
640;  21  CaL  11, 41.  430; 3d  CaL  173, 439;  31  Cal.  225;  32  Oal.  620;  40  CaL  100. 
4^5. 

^  438.  ($  47.)  The  counter  claim  mentioned  in  tbe  last 
section  must  be  one  existing  in  favor  of  a  defendant  and 
against  a  plaintiff,  between  whom  a  several  judgment  might 
be  had  in  the  action,  and  arising  out  of  one  of  the  following 
causes  of  action  : 

1.  A  cause  of  action  arising  out  of  the  transaction  set  forth 
in  the  complaint  as  the  found&tion  of  the  plaintiff's  claim,  or 
connected  with  the  subject  of  the  action. 

2.  In  an  action  arising  upon  contract;  any  other  cause  of 
action  arising  also  upon  contract  and  existing  at  the  com- 
mencement of  the  action. 

Stat.  I860, 299,  inserted  the  words  "or  plaintifT"  a^r  the  word  "de 
fendant;"  the  words  "or  defendant"  after  the  word  "  plaintiff ;"  the 
words"  or  answer"  after  the  word  "complaint;"  and  the  words  "or 
defendant's  defence,"  after  the  word  "  claim." 

19CaL  6i6;  20  CaL  2n:  23  CaL  596:  26  Oal.  294 

^  439.  (N.  S.)  If  the  defendant  omit  ^^o  set  up  a  counter 
claim  in  the  cases  mentioned  in  the  first  subdivision  of  the 
last  section  neither  he  nor  his  assignee  can  afterwards  main- 
tain an  action  against  the  plaintiff  therefor. 
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$  440,  ($  48.)  When  cross  demands  have  existed  between 
persons,  under  such  circumstances,  that,  if  one  had  brought 
an  action  against  the  other,  a  counter  claim  could  have  been 
set  up,  neither  can  be  deprived  of  the  benefit  thereof  by  the 
alignment  or  death  of  the  other ;  but  the  two  demands  must 
be  deemed  compensated  so  far  as  they  equal  each  other.  But 
a  claim  existing  in  favor  of  the  maker  of  a  negotiable  instrur 
ment  and  against  a  hoider  after  maturity  intermediate  betvoeen 
Old  pxyee  and  last  holder  is  not  a  cross  demand, 

6 Cal.  452 ;  22  Cal.  671 ;  25  Cal.  31 ;  33  Col.  192 ;  32  CaL  490:  34  CaL  47;  3S 
Cftl.360. 

$  441.  (^  49.)  The  defendant  may  set  forth  by  answer  as 
many  defences  and  counter  claims  as  ho  may  have.  They 
must  be  separately  stated,  and  the  several  defences  must  refer 
to  the  causes  of  action  which  they  are  intended  to  answer,  in 
a  manner  by  which  they  may  be  intelligibly  distinguished. 
The  defendant  may  also  answer  one  or  more  of  the  several 
causes  of  action  stated  in  the  complaint  and  demur  to  the 
residue. 
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CHAPTER  T 

PEMUBREa  TO  ANBIVEB. 

Saonov  413.    When  plaintiff  may  demitrto  aoBwec 
Hi,    Grounds  of  demurrer, 

^  443.  (^  50.)  The  plaintiff  may,  within  the  same  lengtii 
of  time  after  service  of  the  answer  as  the  defendant  is  allowed 
to  answer  after  service  of  summons,  demur  to  the  answer  of 
the  defendant. 

Stat.  1851, 89,  read:  "Sham  answers  and  defences  may  be  stricken 
oat,  on  motion," 

Stat.  1854,  6),  read:  "When  the  answer  contains  new  matter,  the 
plaintiff  may  demor  to  the  same  for  insufficiency,  stating  in  his  de- 
murrer the  grounds  thereof,  and  he  may  also  demur  to  one  or  more  of 
several  defences  set  up  in  the  answer ;  sham  and  irrelevant  answers  and 
defences  may  be  stricken  out  on  motion,  and  ux>on  such  terms  as  the 
court,  in  its  discretion,  may  impose." 

Stat.  1863, 299,  read:  "When  the  answer  contains  new  matter,  the 
plaintiff  may,  within  the  number  of  days  in  which  the  defendant  is  by 
the  summons  required  to  answer,  said  days  to  be  computed  from  the 
time  of  the  service  on  the  plaintiff  of  such  answer,  demur  to  the  same 
for  insufficiency,  stating  in  his  demurrer  the  grounds  thereof,  and  he 
may  also,  within  the  same  time,  demur  to  one  or  more  defences,  set  up 
in  the  answer,  and  the  defendant  may  in  like  manner  demur  to  the 
plaintiffs  replication.  Sham  and  irrelevant  answers,  replications  and 
defences,  and  so  much  of  any  answer  or  replication  as  may  be  irrialevant, 
redundant  or  immatdrial,  may  be  stricken  out  on  motion,  and  ujwn  such 
terms  as  the  court  in  its  discretion  may  impose." 

Stat.  1862,  562,  inserted  in  stat.  1863,  between  the  words  "plaintiff" 
and  "of  such  answer,"  the  words  "of  a  copy;"  and  omitted  the  words 
"and  the  defendant  may  in  like  manner,  demur  to  the  plaintiffs  repli- 
cation ; "  "  replications,"  and  "  or  replication." 

Stat.  1865-66, 702.  inserted  in  stat.  1862,  in  lieu  of  words  "  new  matter," 
the  words:  "matter  in  avoidance  or  a  counter  claim,"  and  in  lien  of 
words  "  and  he  may  also,  within  the  same  time,  demur  to  one  or  more 
of  the' defences  set  up  in  the  answer,"  the  words :  "  and  when  theanswer 
contains  a  oross>complaint,  the  parties  against  whom  relief  is  therein 
demanded  may  demur  or  answer  thereto  within  the  like  period ; "  and 
in  the  last  sentence  in  liou  of  "  answer  "  the  word  "  pleading." 

13  Cal.  623 ;  15  OaL  i.V) ;  25  Gal.  31 ;  39  Oal.  569. 
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(  444.     ($  60.)  The  demurrer  may  be  taken  upon  one  or 
more  of  the  following  grounds : 

1.  That  several  causes  of  connter  claim  have  been  improp 
erly  joined. 

2.  That  the  ansiver  does  not  state  facts  sufficient  to  oon* 
stitute  a  defence  or  counter  claim. 

3.  That  the  answer  is  ambiguous*  unintelligible  or  un* 
certain. 
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CHAPTER  TI. 

VERIFICATION  OF  PLEADINGS. 

Qzanos -4.i\>,    Veri&catlon  of  pleadings. 

447.  Copy  of  written  instrument  contained  in  complaint 

admitted,  unless  answer  is  verified. 

448.  When  defence  is  founded  on  written  instrument  set 

out  in  answer,  its  execution  admitted,  unless  de- 
nied hy  plaintiff,  under  oath. 

449.  Exceptions  to  rules  prescribed  by  two  preceding  sec- 

tions. 

$  446.  ($$  61,  52,  55.)  Every  pleading  must  be  subscribed 
by  the  party  or  his  attorney ;  and  when  the  complaint  is  veri- 
fied, 0)'  when  iJie  State,  or  any  officer  of  tlie  State,  in  his  ojffhial 
capacity,  is  plaintiff,  the  answer  must  bo  verified,  unless  an 
admission  of  the  tinith  of  the  complaint  might  subject  the 
party  to  a  criminal  prosecution  or  unless  an  officer  of  tlie  State, 
in  his  official  capacity,  is  defendant.  In  all  cases  of  a  verificor 
tion  of  a  pleading,  the  affidavit  of  the  party  must  state  that 
tho  same  is  true  of  his  own  knowledge,  except  as  to  the  matters 
which  are  therein  staled  on  his  information  or  belief,  and  as 
to  those  matters  that  ho  believes  it  to  be  true ;  and  where  a 
pkading  is  verified,  it  must  be  by  the  affidavit  of  a  party,  un- 
less the  parties  are  absent,  from  tho  county  where  the  attorney 
resides,  or  from  some  ca!:8e  unable  to  verify  it,  or  the  facts  are 
within  the  knowledge  of  his  attorney  or  other  person  verifying 
t*ne'Bame.  When  the  pleading  is  verified  by  tho  attorney,  or 
any  other  person  except  one  of  the  parties,  he  must  set  forth 
in  tlic  affidavit  the  reasons  why  it  is  not  made  by  one  of  tho 
parties.  When  a  corporation  is  a  party,  the  verification  may 
be  made  by  any  officer  thereof. 

Stat.  1851,  58,  (although  the  same  in  substance)  did  not  contain  the 
Ualicised  words,  and  read:  "prosecution  for  felony"  instead  of  "criminal 
prosecution,"  and  added  tbo  clause :  "or  when  tbo  State,  or  any  officer 
thereof  in  its  behalf,  is  :i  party,  tho  verification  may  be  made  by  any 
person  acqaainted  with  the  facts,  except  that  in  actions  prosecuted  by 
the  attorney-general  in  behalf  of  the  Stato  tho  pleadings  need  not,  in 
any  case,  be  verified." 


} 
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Stat.  I860,  299,  inserted  after  the  word  '^answer"  the  word*  **aiid  repli- 
cation;" and  added  the  worda  "or  misdemeanor"  after  "felony."  in 
Stat.  1851. 

Stat.  1862,  .562,  was  same  as  stat.  1851,  adding  the  words  "  or  misde- 
meanor "  after  "  felony." 

The  Uaiiciged  words  contain  the  substance  of  amendment  of  I863-'6> 
261. 

6  Cal.  67,  610 ;  8  Oal.  570;  9  CaL  422;  10  Oal.  461;  17  Oal.  259;  19  Ool.  23 ; 
20Cal.628;30Cal.l<J2. 

$  447.  (^  53.)  When  an  action  is  brought  njwn  a  written 
instrument,  and  the  complaint  contains  a  copy  of  such  insti'u- 
ment,  or  a  copy  is  annexed  thereto,  the  genuineness  and  due 
execution  of  such  instiniment  are  deemed  admitted,  unless  the 
imswer  denying  the  same  bo  verified. 

1  Cal.  1»3,  411 ;  4  Oal.  2)1 ;  13  Cal.  62 ;  14  Oal.  112;  31  Oal.  66;  32  Oal.  83. 

$  448.  (§  54.)  When  the  defence  to  an  action  is  founded 
on  a  written  instrument,  and  a  copy  thereof  is  contamed  in  the 
answer,  or  is  annexed  thereto,  the  genuineness  and  due  execu- 
tion of  such  instrument  are  deemed  admitted,  unless  the 
plaintiff  file  with  the  clerk,  five  days  before  the  commencement 
of  the  term  at  which  the  action  is  to  be  tried,  an  affidavit  de- 
nying the  same. 

Stat.  I860, 30O,  instead  of  the  last  claose,  read:  "unless  the  replication 
denying  the  same  be  verified." 

Stat.  1862, 562,  restored  the  section  as  it  stands. 

Stat.  1865-'66, 702,  added  to  it  the  substance  of  the-words  contained  in 
section  449. 

$  449.  ($  54.)  But  the  execution  of  the  instruments  men- 
tioned in  the  two  preceding  sections,  is  not  deemed  admitted 
by  a  failure  to  deny  the  same  under  oath,  if  the  party  desiring 
to  controrert  the  same  is,  upon  demand,  refused  an.  inspection 
of  the  origiiial. 
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CHAPTER  Vn. 

OENEBAL  RULES  OF  PLEADING. 

Section  A8'i.   Pleadings  to  be  liberally  constnied. 

453.  Sham  and  irrelevant  answers*  etc.,  may  be  tttickeB 

out. 

454.  How  to  state  an  account  in  pleadings. 

455.  Description  of  real  property  in  a  pleading. 

456.  Judgments,  how  pleaded. 

457.  Ck>nditions  precedent,  how  to  be  pleaded. 

458.  Statute  of  limitations,  how  pleaded. 
469.  Private  statutes,  how  pleaded. 

4fi0.    Libel  and  slander,  how  stated  in  complaint.    Not 
necessary  to  allege  or  prove  special  damages. 

461.    Answer  in  such  cases. 

4G2.    Allegation  not  denied,  when  to  be  deemed  true.  What 
to  be  deemed  controverted. 

463.  A  material  allegation  defined. 

464.  Supplemental  complaint  and  answer. 

465.  Pleadings  subsequent  to  complaint  must  be  filed  and 

served. 

^  4>5$B.  (^  70.)  In  the  constmction  of  a  pleading,  for  the 
purpose  of  determining  its  effect,  its  allegations  must  be  liber- 
ally construed,  with  a  view  to  substantial  justice  between  the 
parties. 

1  Oal.  91, 167:  8  Oal.  322;  10  OaL  317;  23  CaL  673;  30  OaL  570;  32  Oal.  176 
639;40Cal.33.  * 

^  453.  ($^  50,  67.)  Sham  and  irrelevant  answers,  and  irre- 
levant and  redundant  matter  inserted  in  a  pleading,  may  be 
stricken  out,  upon  such  terms  as  the  court  may,  in  its  discre- 
tion, impose. 

Ffc'te,  §  443,  and  note. 

10  Cal.  2-2;  18  Gal.  385.  Oreen  vs.  Palmer,  13  Gal.  411 ;  22  Oal.  566:  » 
Gal.  273;  30  Gal.  190.  StiO;  3i  Ool.  161 ;  40  Gal.  430. 

$  454.  (^  56.)  It  is  not  necessary  for  a  party  to  set  forth 
ill  a  pleading  the  items  of  an  account  therein  alleged,  but  he 
must  deliver  to  the  adverse  party,  within  five  days  after  a  dc* 
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mand  thereof  in  -writmg,  a  copy  of  the  acoonnt,  or  be  pre- 
daded  from  giving  evidence  thereof.  The  court,  or  a  judge 
thereof,  or  a  county  judge,  may  order  a  further  account,  when 
&e  one  delivered  is  too  general,  or  is  defective  in  any  par- 
ticular. 

1  CaL  437;  17  Cal.  890;  33  Cal.  231, 634. 

^  455.  (^  68.)  In  an  action  for  the  recovery  of  real  prop- 
erty it  must  be  described  in  the  complaint  with  stwh  certainty 
as  to  enable  an  officer  upon  execution  to  identify  it, 

SUt.  1851, 59,  contained  the  words:  "with  its  metes  and  bounds,'* 
after  "deacribed."  omitting  the  Ualidaed  words. 

.1  Cal.  40;  6 Col.  155;  16 Oal.  432;  19 CaL  300;  21  Cal.  140;  30 Cal.  467. 

(  456.  ($  53.)  In  pleading  a  judgment,  or  other  determ- 
ination of  a  court  officer  or  hoard  it  is  not  necessary  to  state 
the  facts  conferring  jurisdiction,  but  sucli  judgment  or  de- 
termination may  be  stated  to  have  been  duly  given  or  made. 
If  such  allegation  be  controverted,  the  party  pleading  must 
establish  on  the  trial  the  facts  conferring  jurisdiction. 

Stat.  1851,  59,  oont^ned  words  :  "  of  espedal  jorisdiotioa  *'  after 
"  officer, "  omittinff  Ualietaed  words. 

12  Cal.  181, 283 ;  17  Cal.  518 ;  36  CaL  117. 

(  457.  ^$  60.)  In  pleading  the  performance  of  conditicws 
precedent  in  a  contract,  it  is  not  necessary  to  state  the  facts 
showing  such  i)erformance,  but  it  may  be  stated  generally  that 
the  party  duly  performed  all  the  conditions  on  his  part,  and  if 
such  allegation  be  controverted,  the  party  pleading  must  es- 
tablish, on  the  trial,  the  facts  showing  such  performance. 

6  Cal.  258 ;  24  Cal.  630;  30  Cal.  486;  35  Cal.  448. 

^  458.  (N.  S.)  In  pleading  the  statute  of  limitations  it  is 
not  necessary  to  state  the  facts  showing  the  defence,  but  it  may 
be  stated  generally  that  the  cause  of  action  is  barred  by  the 
provisions  of  section  — —  (giving  the  number  of  the  section 
and  subdivision  thereof,  if  it  is  so  divided,  relied  upon)  of  the 
code  of  oivil  procedure ;  and  if  such  allegation  be  controverted, 
ths  party  pleading  must  establish,  on  the  trial,  .the  fiacts  show- 
log  that  the  eauae  of  action  is  so  barred.  . 
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$  459.  ($  61.)  In  pleading  a  private  statate,  or  a  right  de- 
rived therefrom,  it  is  sufficient  to  refer  to  such  statute  by  its 
title  and  the  day  of  its  passage. 

Stat.  1851, 59,  added  the  words:  'Smd  the  oonrt  shall  therea  take 
judicial  notice  thereof." 

$  460.  (^  62.)  In  an  action  for  libel  or  slander,  it  is  not 
necessary  to  state  in  the  complaint  any  extrinsic  facts  for  the 
purpose  of  showing  the  application  to  the  plaintiff  of  the  de- 
famatory matter  out  of  which  the  cause  of  action  arose ;  but 
it  is  sufficient  to  state,  geserally,  that  the  same  was  published 
or  spoken  concerning  the  plaintiff;  and  if  such  allegation  be 
controverted,  the  plaintiff  must-establish^  jon  the  trial,  that  is 
was  so  published  or  spoken. 

S40aL48. 

^  461.  ($  63.)  In  the  actions  mentioned  in  the  last  section, 
the  defendant  may,  in  his  answer,  allege  both  the  truth  of  the 
matter. charged  as  defamatory,  and  any  mitigating  circum- 
stances, to  reduce  the  amount  of  damages ;  and  whether  he 
prove  the  justification  or  not,Jie  may  give  in  evidence  the 
mitigating  circumstances. 

9Cal.529;  lOCal.371. 

(  40%  (^  65.)  Every  material  allegation  of  the  complaint, 
not  controverted  by  the  answer,  must,  for  the  purposes  of  ttie 
action,  be  taken  as  true ;  thd  statement  of  any  new  matter  in 
the  answer,  in  avoidance  or  constituting  a  defence  or  counter 
claim,  must,  on  the  trial,  be  deemed  controverted  by  the  op- 
posite party. 

Stat.  1851, 60,  OQbstantially  same,  except  the  words  "or  ooonter  claim ;' 
inserting  "specifically"  before  "  controverted." 

Stat.  1854, 69,  inserted  the  words:  "when  it  is  verified"  after  "  com- 
plaint ; "  also,  "  specifically  "  before  "  controverted ; "  and,  in  substance 
omitted :  "  or  counter  claim." 

Stat.  1860,300, inserted:  "or  answer"  after  "complaint;"  "or  repli- 
cation," after  "  by  the  xmswer ; "  and  "in  the  replication  "  in  lieu  of  "in 
the  answer ; "  also,  "  specifically  "  before  "  controverted ; "  also,  omitted 
"  in  avoidance,"  and  the  words  in  italics. 

Stat.  1861, 494,  inserted  in  1860,  the  words:  "when  verified"  after  "or 


answer." 


Stat.  1862,  563,  was,  in  substance,  the  above  section  462,  omitting:  " in 
avoidance,"  aud  the  words  in  UaUu. 
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Stet.  1865-*66, 70S,  inserted:  "or  ertas-eomplalnt'*  after  "complaint;" 
"thereto*- after  ''by  the  aniwer;"  and  "the  statement  of  matters  in 
avoidance  shall  on  the  trial  be  deemed  controrerted  by  the  adveise 
party,"  in  lien  of  the  last  clause  beginning  with :  "  the  statement^"  etc. 

8  Gal.  275 ;  12  Gal.  403;  IS  Gal.  638;  19  Gal.  2B;  SI  Cal.  231 ;  32  Cal.  480;  34 
Oal.160;  40/DaLllO. 

$  463.  ($66.)  A  material  allegation  in  a  pleading  is  one 
essential  to  the  claim  or  defence,  and  which  could  not  be 
stricken  from  the  pleading  without  leaving  it  insufficient. 

9  GaL  490.    Green  vs.  Palmer,  15  GaL  411. 

(  464.  ($  67.)  The  plaintiff  and  defendant,  respectively, 
may  be  allowed,' on  motion,  to  make  a  supplemental  complaint 
or  answer,  alleging  facts  material  to  the  case  occurring  after 
the  former  complaint  or  answer. 

Snbstaatially  the  last  sentence  of  etat.  1865-00, 70S-&  Fids  S472,  infra, 
and  note. 

^  405.  (N.  S.)  All  pleadings  subsequent  to  the  complaint 
must  be  filed  withihe  clerk  and  serred  upon  the  adverso  party 
or  hia  attorn^. 
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CHAPTEB  yni- 

VARIANOB-MISIAKES  IN  PLEADINGS  AND  AMEND- 
MENTS. 

Section  469^  Material  variances,  how  provided  for. 

470.  Immaterial  variance,  how  provided  for. 

471.  What  not  to  be  deemed  a  variance. 

472.  Amendments  of  coarse,  and  effect  of  dendnrrer. 

473.  Amendments  by  the  court.    Enlarging  time  to  plead 

and  relieving  from  judgments,  etc 

474.  Suing  a  party  by  a  fictitious  name,  when  allowed. 

475.  No  error  or  defect  to  be  regarded  jonless  it  affects  sub- 

stantial rights. 

$  469.  ($  579.)  No  variance  between  the  allegation  in  a 
pleading  and  the  proc^  is  to  be  deemed  material,  unless  it  have 
actually  misled  the  advei'se  party  to  his  prejudice,  in  maintfiiin- 
ing  his  action  or  defence  upon  the  merits.  Whenever  it  is 
alleged  that  a^^^arty  has  been  so  misled,  that  fact  must  be 
proved  to  the  satisfaction  of  the  court,  and  thereupon  the 
court  may  order  the  pleadiug  to  be  amended,  upon  such  terms 
as  may  be  just 

Stat.  1851, 142,  read  :  "A  variance  between  the  proof  on  the  trial  and 
the  allegations  in  a  pleading,  shall  be  disregarded  as  immaterial,  unless 
the  court  be  satisfied  that  the  adverse  party  has  been  misled  to  his  pre- 
judice thereby." 

32  Cal.  11. 

^  470.  (N.  S.)  Where  the  variance  is  not  material,  as  pro- 
vided in  the  last  section,  the  court  may  direct  the  fact  to  be 
found  according  to  the  evidence,  or  may  order  an  immediate 
amendment,  without  costs. 

$  411.  (N.  S.)  Where,  however,  the  allegation  of  the  claim 
or  defence  to  which  the  proof  is  directed,  is  unpro^Ksd,  not  in 
some  particular  or  particulars  only,  but  in  its  general  scope 
and  meaning,  it  is  not  to  be  deemed  a  case  of  variance,  within 
the  last  two  sections,  but  a  failure  of  proof. 

35  Cal.  191. 
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^  47a.  ($  67.) ,  Any  pleading  may  be  amended  once  by  the 
party  of  coarse,  and  without  costs,  at  any  time  beforo  answer 
or  demurrer  filed,  or  after  demurrer  and  before  tho  trial  of 
the  issuo  of  law  thereon,  by  filing  the  same  as  amended  and 
flerving  a  copy  on  the  adverse  party,  who  may  have  ten  days 
thereafter  in  wbich  to  answer  or  demur  to  tho  amended  plead- 
ing. A  demurrer  is  not  waived  by  filing  an  answer  at  the 
same  time;  and  when  the  demurrer  to  a  complaint  is  ovcnnilcd 
and  there  is  no  answer  filed,  tho  court  must  allow  an  answer  to 
be  filed.  If  a  demurrer  to  the  answer  is  overruled,  tho  facts 
alleged  in  the  answer  must  be  considered  as  denied,  to  the  ex- 
tent mentioned  in  section  four  hundred  and  sixty-two. 

Stat.  18>l,  GO,  read:   "After  the  decision  of  a  demurrer  and  on  the 
payment  of  the  costs  of  the  same,  the  defendant  may  answer." 

Stat.  1859,  60,  read:  "8  67.  After  demurrer,  and  before  the  trial  of 
issue  on  demurrer,  either  party  may,  within  ten  days,  &mend  any  plead- 
ing demurred  to  of  course,  and  without  costs,  filing  the  same  as 
amended,  and  serving  a  copy  thereof  upon  the  adverse  party  or  his 
attorney,  who  shall  have  ten  days  to  answer  or  demur  thereto,  if  tho 
pleadin^r  he  a  complaint,  or  to  demur  thereto  if  it  bo  an  answer ;  but  a 
party  shall  not  so  amend  more  than  once.  When  a  demurrer  to  a  com- 
plaint is  overruled  and  there  is  no  answer  filed,  tho  court  may,  upon 
such  terms  as  shall  be  just,  and  upon  payment  of  costs,  allow  tho  de- 
fendant to  file  an  answer.  If  a  demurrer  to  tho  answer  be  overruled, 
the  facts  alleged  in  the  answer  shall  still  be  considered  as  denied." 

Stat.  1869.  300,  inserted  in  1851.  "  reply  or  demur  thereto,"  in  lieu  of 
'*or  denanr  thereto  if  the  pleading  be  a  complaint,  or  to  demur  thereto 
if  it  be  an  answer;"  tho  words  "or  answer"  after  "to  a  complaint;" 
the  words  "  or  replication  "  after  "  is  no  answer ; "  the  words  "  allow  an 
answer  or  replication  to  be  filed,"  in  lieu  of  "  allow  tho  defendant  to  file 
an  answer;"  and  the  word  "replication."  in  lieu  of  "answer,"  in  the 
Uatsentcnco  whenever  it  occurs. 

Stat.  1862,  563.  was  substantially  that  of  1854,  omitting  the  words  "  if 
the  pleading  be  a  complaint  or  to  demur  thereto,  if  it  be  an  answer." 
Stat.  1865-6,  703,  is  in  substance,  above  section  472,  except  that  it  did 
not  provide  for  an  amendment "  before  answer  or  demurrer  filed ; "  but 
it  did  provide  that  the  copy  of  the  amended  pleading  should  be  served 
"  within  ten  days ; "  and  that  the  court,  upon  overruling  demurrer  to 
complaint  might,  "  upon  terms,"  allow  an  answer  to  be  filed;  and  added 
the  substance  of  section  461,  tupra. 

10 Cal.  410:  12  GaL439;  23  Cal.  127;  28  Oal.  215^  663 ;  30  CaL 76;  31  Gal. 
ttl:34Cal.  167. 

^  473.    (^  68.)    The  court  may,  in  furtherance  of  justice, 
ind  on  such  terms  as  may  be  proper,  amend  any  pleading  or 

O.  C.  p.— 13 
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proceedings  by  adding  or  striking  ont  the  r\am6  of  any  party, 
or  by  correcting  a  mistake  in  the  name  of  a  purty,  or  a  mis- 
take in  any  other  respect,  and  may,  upon  like  terms,  enlarge 
the  time  for  answer  or  demnrrer.    The  court  may  likewise, 
upon  affidavit  showing  good  cause  therefor,  after  notice  to  the 
adverse  party,  allow,  upon  such  terms  as  may  be  just,  an 
amendment  to  any  pleading  or  proceeding  in  other  particulars, 
and  may,  upon  like  terms,  allow  an  answer  to  be  made  after 
the  time  limited  by  this  code  ;  and  may,  upon  such  terms  as 
may  be  just,  and  upon  payment  of  costs,  relieve  a  party  or  his 
legal  representatives  from  a  judgment,  order  or  other  pro- 
ceeding taken  against  him  through  his  mistake,  inadvertence, 
surprise  or  excusable  neglect ;  and  when,  for  any  cause  satis- 
factory to  the  court,  or  the  judge  at  chambers,  the  party 
aggrieved  has  been  unable  to  apply  for  the  relief  sought  dur- 
ing the  term  at  which  such  judgment,  order  or  proceeding 
complained  of  was  taken,  the  court,  or  the  judge  at  chambers, 
in  vacation,  may  grant  the  relief  upon  application   made 
within  a  reasonable  time,  not  exceeding  five  months  after  the 
adjournment  of  the  term.    When,  from  any  cause,  the  sum- 
mons and  a  copy  of  the  complaint  in  an  action  have  not  been 
personally  served  on  the  defendant,  the  court  may  allow,  on 
such  terms  as  may  be  just,  such  defendant  or  his  legal  repre- 
sentatives, at  any  time  within  six  months  after  the  rendition 
of  any  judgment  in  such  action,  to  answer  to  the  merits  of  the 
original  action. 

Stat.  1851,  GO,  omitted  the  words  "  and  may  upon  like  terms  enlarge 
the  time  for  answer  or  demurrer "  in  5th  and  6th  lines,  and  inserted 
after  "code"  in  Uth  line,  "or  by  an  order  enlarge  such  time,"  and 
omitted  the  words  between  "ezcnsable  neglect"  in  15th  line,  and 
"when,  from,"  in  22d  line. 

Stat.  1853, 276,  was  same  as  above  section  473,  adding  to  the  first  sen- 
tence the  words  "or  demurrer  to  an  answer  file,"  and  omitting  all  the 
words  between  "  excusable  neglect "  and  "  when,  from  any  cause." 

Stat.  1860, 399,  was  same  as  above  section  473,  adding  to  the  first  sen- 
tence the  words  "  or  replication ;"  and  inserting  the  words  "  or  replica- 
tion "  after  "  allow  an  answer;"  and  omitting  all  the  words  between  the 
wovds  "excusable  neglect"  and  "when,  from  any  cause.'* 

Stat.  1865-6, 843-4,  is  identical  with  above  section  473,  adding  the  words 
*'  or  demurrer  to  an  answer  filed  "  to  the  first  sentence. 

Striking  out  or  adding  party:  1  CaU  172. 175, 191;  2  OaL  237;  SOaL  M; 
ISOaL  9;13OaL70,556. 
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Bxtendlnstime:   5  Cal.  62. 

Amendments:  1  Oal.  167 ;  3  GaL  115, 255;  7  Oal.135;  14  Oal.  201 ;  17  Cal. 
S5;  18  Gal.  33!) ;  30  Gal.  318 ;  38  Gal.  153 ;  40  Gal.  445. 

Amendments  to  complaint:  3  Gal.  75;  5  Gal.  222;  15  GaL  145;  23  GaL 
18;  27  Gal,  35;  23  Gal.  673;  32  Gal.  339;  31  Gal.  282. 

Openin^r  default :  2  Gal.  230 ;  3  GaL  130 ;  4  GaL  239 ;  5  Gal.  137,  406 ;  6  GaL 
89, 173;  7  GaL  30 ;  9  Gal.  130  16  GaL  377 ;  18  Gal.  456;  19  Gal.  113. 7C6;  20  GaL 
109, 137;  21  Gal.  263 ;  23  GaL  128,  281 ;  28  GaL  668,  Bailey  vs.  Taafe:  29  GaL 
72, 422;  30  GaL  192 ;  34  GaL  79;  36  Gal.  288 ;  37  GaL  247 ;  40  GaL  153. 

§  474.  (J  69.)  When  the  plaintiff  is  ignorant  of  the  name 
of  a  defendant,  lie  must  state  tlutt  fact  in  the  complaint,  and 
inch  defendant  ma/ be  designated  in  any  pleading  or  proceed- 
ing by  any  name,  and  when  his  true  name  is  discovered  the 
pleading  or  proceeding  must  be  amended  accordingly. 

2CaLSe2;  40  GaL  490. 

i  475,  ($  71 .)  The  court  must,  in  every  stage  of  an  action, 
disregard  any  error  or  defect  in  the  pleadings  or  proceedings 
which  does  not  2iffect  the  substantial  rights  of  tho  parties,  and 
BO  jadgmeut  shall  be  reversed  or  affected  by  reason  of  such 
error  or  defect. 

»CaL586;  23  OaL  6%  263;  31  OaL  383;  32  GaL  11, 14& 
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TITLE   VII. 

OP  THE  PROVISIONAL  REMEDIES  IN  CIVIL  ACTIONS. 

Chafteb     I.  Abbest  and  bail. 

n.  Claim  and  delivebt  of  febsonal  pbopebtt. 

m.  Injunction, 

IV.  Attachment. 

V.  Reoeivebs. 

VI  Deposit  in  coubt. 


CHAPTEK  L 


ARREST  AND  BAIL. 


Ssozicnr  478.    No  person  to  be  arrested  except  as  precrlbed  1^  fhls 

code. 

479.  Gases  in  which  defendant  may  be  arrested. 

480.  Order  for  arrest,  by  whom  made. 

481.  Affidavit  to  obtain  order,  what  to  contain. 

482.  Security  by  plaintiff  before  order  of  arrest. 

483.  Order,  whrn  made,  and  its  form. 

484.  Affidavit  and  order  to  be  delivered  to  the  sheriff  and 

copy  to  defendant. 

485.  Arrest,  how  made. 

486.  D:.fendant  to  be  discharged  on  bail  or  deposit. 

487.  Bail,  how  given. 

488.  Sarrendcr  of  defendant. 

489.  Sams. 

490.  Bail,  how  proceeded  against. 

491.  Bail,  how  exonerated.  ^ 

492.  Delivery  of  undertaking  to  plaintiff,  and  Its  accept 

ance  or  rejection  by  him. 

493.  Notice  of  Justification.     New  undertaking,  if  other 

bail. 
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Secixon  494.  Qnaliflcation  of  bail. 

493.  Justification  of  bail. 

496.  Allowance  of  bail. 

497.  Deposit  of  money  -with  sheriff. 

498.  Paorment  of  money  into  court  by  sheriff. 

499.  Substituting  bail  for  deposit. 

r  600.    Money  deposited,  how  applied  or  disposed  of. 

COl.  Sheriff,  when  liable  as  bail,  and  his  discharge  troia 
liability. 

£02.    Proceedings  on  judgment  against  sheriff. 

603.  Motion  to  vacate  order  of  arrest  or  reduce  baU.  Affi- 
davits an  motion. 

604^    When  the  order  vacated  or  bail  reduced. 

$  '&78.  ((  72.)  No  person  can  be  arrested  in  a  ciyil  action, 
except  as  prescribed  in  this  code. 

^  ^79»  ($  73.)  The  defendant  may  be  arrested  as  herein- 
after prescribed,  in  the  following  cases ; 

1.  In  an  action  for  the  recovery  of  money  or  damages  on  a 
csose  of  action  arising  npon  contract,  express  or  implied,  when 
the  defendant  is  about  to  depart  from  the  State,  with  intent  to 
defraud  his  creditors. 

2.  In  an  action  for  a  fine  or  penalty,  or  for  money  or  prop- 
erly embezzled,  or  fraudulently  misapplied,  or  converted  to 
his  own  use,  by  a  public  ofhcer ;  or  an  officer  of  a  corporation; 
or  an  attorney,  factor,  broker,  agent  or  clerk,  in  the  course  of 
his  employment  as  such ;  or  by  any  other  person  in  a  fiduciary 
capacity,  or  for  fraudulent  misconduct  or  neglect  in  office,  or 
in  a  professional  employment;  or  for  a  wilful  violation  Of 
duty. 

3.  In  an  action  to  recover  the  possession  of  personal  prop- 
erty, unjustly  detained,  when  the  property,  or  any  part  there- 
of, has  been /rai«iufe/i%  concealed,  removed  or  disposed  of, 
so  that  it  cannot  be  found,  or  taken  by  the  sheriff. 

4.  When  the  defendant  has  been  guilty  of  a  fraud  in  con- 
tracting the  debt  or  incurring  the  obligation  for  which  the 
action  is  brought;  or  in  concealing  or  disposing  of  the  prop- 
erty, for  the  taking,  detention  or  conversion  of  which  the 
action  is  brought 
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5.  When  the  defendant  has  removed  or  disposed  of  his 
property,  or  ia  about  to  do  so,  with  intent  to  defraud  his 
creditors. 

Stat.  1851, 61,  read  "start"  instead  of  "depart,"  added  the  words: 
"arising  after  the  passage  to  this  act"  after  "cases;"  and  the  words: 
"  or  where  or  when  the  action  is  for  wilful  injoiy  to  person,  to  character 
or  to  property,  knowing  the  property  to  belong  to  another,"  to  the  first 
subdivision. 

1  Cal.  3  (5, 433 ;  3  Cat  377 ;  6  Gal.  239 ;  8  Cal.  87, 619. 

$  480.  ($  74.)  An  order  for  the  arrest  of  the  defendant 
must  be  obtained  from  a  judge  of  the  court  in  which  the  action 
is  brought,  or  from  a  county  judge. 

^  481.  (^  75.)  The  order  may  be  made  wheneyer  it  appears 
to  the  judge,  by  the  affidavit  of  the  plaintiff,  or  some  other 
person,  that  a  sufficient  cause  of  action  exists,  and  that  the 
case  is  one  of  those  mentioned  in  section  four  hundred  and 
seventy-nine.  The  affidavit  must  be  cither  positive  or  ujmn 
information  and  belief ;  and  when  upon  information  and  belief, 
it  must  state  the  facts  upon  which  the  information  and  belief 
are  founded.  If  an  order  of  arrest  be  made,  the  affidavit  must 
be  filed  with  the  clerk  of  the  county. 

2  Cal.  607;  3  CaL  377;  6 Cal.  57, 318;  10  CaL441. 

$  483.  ($  76.)  Before  making  the  order,  the  judge  must 
require  a  written  undertaking  on  the  part  of  tho  plaintiff,  with 
sureties,  to  the  effect  that  if  the  defendant  recover  judgment, 
the  plaintiff  will  pay  all  costs  and  charges  that  may  be  awarded 
to  the  defendalit,  and  all  damages  which  he  may  sustain  by 
reason  of  the  arrest,  not  exceeding  the  sum  specified  in  the 
undertaking,  which  must  be  at  least  five  hundred  dollars.  The 
imdertaking  must  be  filed  with  the  clerk  of  the  oourt. 

Stat.  1851,  GJ,  inserted  between  the  words  "dollars"  and  '*  tho  under* 
taking,"  the  words :  "Each  of  the  sureties  shall  annex  to  tho  undertak- 
ing an  affidavit  that  he  is  a  resident  and  householder,  or  free  holder, 
within  tho  State,  and  worth  double  the  sum  specified  in  the  undertak- 
ing, over  and  above  all  his  debts  and  liabilities,  exclusive  of  property 
exempt  from  execution." 

^  483,  (^  77.;  The  order  may  be  Blade  at  the  time  of  the 
i.<)8uing  of  tho  summons,  or  at  any  time  afterwards  before 
judgment.    It  must  require  the  sheriff  of  the  county  where 
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the  defendant  may  be  foond,  forthwith  to  arrest  him  and  hold 
him  to  bail  in  a  specified  sum,  and  to  return  the  order  at  a 
time  therein  mentioned,  to  the  clerk  of  the  court  in  which  tlM 
action  is  pending. 

Stat.  1851,  62,  used  the  words:  "to  acoomptny"  instead  of  "at  the 
t-ime  of  the  iasnins  of." 

t  484^  (^  78.)  The  order  of  arrest,  with  a  copy  of  the  afll- 
davit  upon  which  it  is  made,  must  be  delivered  to  the  sherifl^ 
who,  upon  arresting  the  defendant,  must  deliver  to  him  a 
copy  of  the  affidavit,  and  also,  if  desired,  a  copy  of  the  order 
of  arrest.  • 

$  483.  (^  79.)  The  sheriff  must  execute  the  order  by  arrest- 
ing the  defendant  and  keeping  him  in  custody  imtil  discharged 
bylaw. 

^  486.  ($  do. )  The  defendant,  at  any  time  before  execution, 
must  be  discharged  from  the  arrest,  either  upon  giving  bail  or 
upon  depositing  the  amount  mentioned  in  the  order  of  arrest. 

Stat.  1851, 62,  added  "as  i>rovided  in  this  chapter." 

$  487.  ($  81.)  The  defendant  may  give  bail  by  causing  a 
written  undertaking  to  be  executed  by  two  or  more  sufficient 
sureties,  to  the  effect  that  they  are  bound  in  the  amount  men- 
tioned in  the  order  of  arrest,  that  the  defendant  will  at  all  times 
render  himself  amenable  to  the  process  of  the  court,  daring 
the  pendency  of  the  action,  and  to  such  as  may  be  issued  to 
enforce  tSie  judgment  therein,  or  that  they  will  pay  to  the 
plaintiff  the  amount  of  any  judgment  which  may  be  recovered 
in  the  action. 

Stat.  1851, 62,  inserted  "  stating  fheir  placet  of  residence  and  oconpa- 
tion"  between  "sureties"  and  "to  the  effect." 

$  488.     ($  82.)  At  any  time  before  judgment,  or  within  ten 

days  thereafter,  the  bail  may  surrender  the  defendant  in  their 

exoneration ;  or  he  may  surrender,  himself  to  the  sheriff  of 

the  county  where  he  was  arrested. 
5aal.93;8CaL55S). 

$  489.  ($  83.)  For  the  purpose  of  surrendering  the  defend- 
ant, the  bail,  at  any  time  or  place  before  they  are  finally 
charged,  may  themselves  arrest,  or,  by  a  written  authority  in- 
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dorsed  on  a  certified  copy  of  the  nndertskking,  may  empower 
the  sheriff  to  do  so.  Upon  the  arrest  of  defendant  by  the . 
sheriff,  or  upon  his  delivery  to  the  sheriff  by  the  bail,  or  upon 
his  own  surrender,  the  bail  are  exonerated,  if  such  arrest,  de~ 
livery  or  surrender  take  place  before  the  expiration  of  ten  days 
after  judgment ;  but  if  such  arrest,  delivery  or  surrender  be 
not  made  within  ten  days  after  judgment,  the  bail  are  finally 
charged  on  their  undertaking,  and  bound  to  pay  the  amount 
of  the  judgment  within  ten  days  thereafter. 
6  0al.57. 

$  490.  ($  84.)  If  the  bail  neglect  or  refuJb  to  pay  the  judg- 
ment within  ten  days  after  they  are  finally  chargeid  an  action 
may  be  commenced  against  such  bail  for  the  amount  of  the 
original  judgment. 

Stat.  1851, 63,  substituted  for  that  portion  of  the  eection  following  the 
i|prds:  "finallycharged,"  the  words  "jndgment  a^inst  such  bail  for 
the  amoant  of  such  original  judgment,  may  be,  by  order  of  the  court* 
upon  affidavit  of  such  neglect  or  refusal,  entered  against  the  baiL" 

Stat.  1854, 60,  was  same  as  above  section  490. 

$  491.  ($  85.  J  The  bail  are  exonerated  by  the  death  of  the 
defendant  or  his  imprisonment  in  a  state  prison,  or  by  his  legal 
discharge  from  the  obligation  to  render  himself  amenable  to 
the  process. 

$  49a.  ($  86.)  Within  tiie  time  limited  for  that  purpose, 
the  sheriff  must  file  the  order  of  arrest  in  the  oMce  of  the  clerk 
of  the  court  in  which  the  action  is  pending,  with  his  return 
indorsed  thereon,  together  with  a  copy  of  the  undertaking  of 
the  bail.  The  original  undertaking  he  must  retain  in  his  pos- 
session until  filed,  as  herein  provided.  The  plaintiff,  within 
ten  days  thereafter,  may  serve  upon  the  sheriff  a  notice  that 
he  does  not  accept  the  bail,  or  he  is'  deemed  to  have  accepted 
them,  and  the  sheriff  is  exonerated  from  liability.  If  no  notice 
be  served  within  ten  days,  the  original  undertaking  must  be 
filed  with  the  clerk  of  the  court. 

$  493.  ($  87.)  Within  five  days  after  the  receipt  of  notice, 
the  sheriff  or  defendant  may  give  to  tiie  plaintiff,  or  his  attor- 
ney, notice  of  the  justification  of  the  same,  or  other- bail 
(specifying  the  places  of  residence  and  occupations  of  the 
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latter) ,  befbre  a  judge  of  the  court  or  oonntj  judge,  or  counly 
clerk,  at  a  specified  time  and  place ;  the  time  to  be  not  loss  than 
fiye  nor  more  than  ten  days  thereafter,  except  by  consent  of 
parties.  In  case  other  bail  be  given,  there  must  be  a  new  un- 
dertaking. 

$  41ML     ($  83.)  The  qualifications  of  bail  are  as  follows : 

1.  Each  of  them  shall  be  a  resident  and  householder,  or 
freeholder,  within  the  county. 

2.  Each  must  be  worth  the  amount  specified  in  the  order 
of  arrest,  or  the  amount  to  which  the  order  is  reduced,  as  pro- 
yided  in  this  chapter,  over  and  above  all  his  debts  and  liabil- 
ities, exclusive  of  property  exempt  from  execution ;  but  the 
judge  or  county  clerk,  on  justification,  may  allow  more  than 
two  sureties  to  justify,  severally,  in  amounts  less  than  that  ex- 
pressed in  the  order,  if  the  whole  justification  be  equivalent 
tj  that  of  two  sufficient  bail.    [  Vide  $  1057.] 

$  495.  ($  89.)  For  the  purpose  of  justification,  each  of  the 
bail  must  attend  before  the  judge  or  county  clerk,  at  tho  time 
and  place  mentioned  in  the  notice,  and  may  be  examined  on 
oath,  on  the  part  of  the  plaintiff,  touching  his  sufficiency,  in 
such  manner  as  the  judge  or  clerk,  in  his  discretion,  may  think 
proper.  The  examination  must  bo  reduced  to  writing,  and 
subscribed  by  the  bail,  if  required  by  the  plaintiff. 

$  496,.  ($  90.)  If  the  judge  or  clerk  find  the  bail  sufficient, 
he  must  annex  the  examinatipn  to  the  undertaking,  indorse 
his  allowance  thereon  and  causo  them  to  be  filed,  and  tho  sheriff 
is  thereupon  exonerated  from  liability. 

$  497.  ($91.)  The  defendant  may,  at  the  time  of  his 
arrest,  instead  of  giving  bail,  deposit  with  the  sheriff  the 
unoiint  mentioned  in  tho  order.  In  case  the  amount  of  the 
bail  be  reduced,  as  provided  in  this  chapter,  the  defendant  may 
deposit  such  amoimt  instead  of  giving  bail.  In  either  case, 
the  sheriff  must  give  the  defendant  a  certificate  of  the  deposit 
made,  and  the  defendant  must  be  discharged  from  custody. 

$  498.  ($  92.)  The  sheriff  must,  immediately  after  the  de- 
posit, pay  the  same  into  court,  and  take  from  tho  clerk  rcceiv* 
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ing  fhe  same  two  certificates  of  sach  pajmentj  tha  one  of  which 
he  Bhall  deliver  to  the  plaintiff's  attorney,  and  the  other  to  the 
defendant.  For  any  default  in  making  such  payment,  the  same 
proceedings  may  be  had  on  the  official  bond  of  the  sheriff,  to 
collect  the  snm  deposited,  as  in  other  cases  of  delinquency. 

Stat.  1851, 6},  oontained  the  words  "  or  transmit "  after  "  deliver  "  »nd 
the  words  "  plaintiff  or  his  attorney  "  in  lien  of  "  plaintifTs  attorney." 

$  499.  ($  93.?  If  money  is  deposited,  as  provided  in  the 
last  two  sections,  bail  may  bo  given,  and  may  justify  upon  no- 
tice, at  any  time  before  judgment ;  and  on  the  filing  of  the 
undertaking  and  justification  with  the  clerk,  the  money  depos- 
ited must  be  refunded  to  the  defendant. 

$  500.  ($  94.)  Where  money  has  been  deposited,  if  it  re- 
main on  deposit  at  the  time  of  the  recovery  of  a  judgment  in 
favor  of  the  plaiutiff,  the  clerk  must,  under  the  direction  of 
the  court,  apply  the  same  in  satisfaction  thereof ;  and  after 
satisfying  the  judgment,  refund  the  surplus,  if  any,  to  the  de- 
fendant. If  the  judgment  is  in  favor  of  the  defendant,  the 
derk  must,  under  like  directioa  of  the  court,  refund  to  him 
the  whole  sum  deposited  and  remaining  unapplied. 

$  501.  ($  95.)  If,  after  been  arrested,  the  defendant  escape 
or  is  rescued,  the  sheriff  is  liable  as  bail ;  but  he  may  discharge 
himself  from  such  liability  by  the  giving  bail  at  any  time  be- 
fore judgment. 

Stat.  1851, 61,  contained:  "  and  jnatifioation  of  "  after  " giving." 

^  509.  ($  96.)  If  a  judgment  is  recovered  against  the  sheriff, 
npon  his  liability  as  bail,  and  an  execution  thereon  is  returned 
unsatisfied  in  Tvhole  or  in  part,  the  same  proceedings  may  be 
had  on  his  of&cial  bond,  for  the  recovery  of  the  whole  or  any 
deficiency,  as  in  other  cases  of  delinquency. 

^  503.  ($  97. )  A  defendant  arrested  may  at  any  time  before 
the  justification  of  bail  apply  to  the  judge  who  made  the  order, 
or  the  court  in  which  the  action  is  pending,  upon  reasonable 
notice,  to  vacate  the  order  of  arrest  or  to  reduce  the  amount 
of  bail.  If  the  application  is  made  upon  affidavits  on  the  part 
of  the  defendant,  but  not  otherwise,  the  plaintiff  may  oppose 
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the  flame  by  affidavits  or  other  proofg,  in  addition  to  those  on 
which  the  order  of  arrest  was  made. 

Stat.  ISSl,  64,  contained :  "  to  the  plaintiiT  "  after  **  notioe." 

1  Cal.  345 :  2  Cal.  607 :  3  CaL  377 ;  6  Cal.  57. 

^  504%  ((  98.)  If,  upon  such  application,  it  appears  that 
there  was  not  sufficient  cause  for  the  arrest,  the  order  must  be 
vacated,  or  if  it  appears  that  the  bail  was  fixed  too  high,  the 
amount  must  be  reduced. 

Stat.  1851, 64,  oontuned:  "  eatisteotorily  **  Iwfore  the  wozd:  **appear'* 
ia  both  Inntanfifw. 
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CHAPTER  II. 

CLAIM  AND  DELrVERi;  OP  PERSONAL  PROPERTY. 

Bboxzom  509.    Delivery  of  personal  property,  when  it  may  be  claimed. 
610.    Affldavlt  and  its  requisites. 

fill.    Bequisition  to  sheriff  to  take  and  deliver  the  property. 
512.    Security  on  the  part  of  the  plaintiff  and  proceedings 

«    in  serving  the  order. 
613.    Exception  to  sureties  and  proceedings  thereon,  or  on 

failure  to  except. 
514.    Defendant,  when  entitled  to  redelivery 

615.  Justification  of  defendant's  sureties. 

616.  Qualification  of  sureties. 

617.  Property,  how  taken,  when  concealed  in  buildlxig  or 

inclosure. 

618.  Property,  how  kept. 

619.  Claim  of  property  by  third  person. 

620.  Notice  and  affidavit,  when  and  where  to  bo  filed. 
521.    Actions  on  undertaking. 

^  509.    ($  99.)    The  plaintiff  in  an  action  to  recover  the-* 
possession  of  personal  property  may,  at  the  time  of  Issuing 
the  summons,  or  at  anytime  before  answer,  claim  the  delivery 
of  such  property  to  him,  as  provided  in  this  chapter. 

SCoL  469;  II  Cal.  262;  14  Cal.  410;  22  Cal.  139;  27Cal.  451;  28  Cal  605;  26 
Oal.  313, 619;  34  Cal.  645;  36  Cal.  110 ;  38  Cal.  483,  507. 

^  610.  *  ($  100.)  Where  a  delivery  is  claimed,  an  affidavit 
must  be  made  by  the  plaintiff,  or  by  some  one  in  his  behalf, 
showing— 

1.  That  the  plaintiff  is  the  owner  of  the  property  claimed 
(particularly  describing  it)  or  is  entitled  to  the  possession 
ihereof.  * 

2.  That  the  property  is  wrongfully 'detained  by  the  de- 
fendant. 

3.  The  alleged  cause  of  the  detention  thereof,  according  to 
his  heiA  knowledge,  information  and  belief. 
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4.  That  it  has  not  been  taken  for  a  tax,  assessment  or  fine, 
pursnant  to  a  statute;  or  seized  under  an  execution  or  an 
attachment  against  the  property  of  the  plaintiff;  or  if  so 
seized,  that  it  is  by  statute  exempt  from  such  seizure.  - 

5.  The  actual  value  of  the  property. 

Stat.  1851, 6S.  contained,  "  Uwf ally  "  before  "  entitied." 
Ezpresely  applied  to  justices'  courts,  vide  §  870. 

$511.  ♦  ($101.)  Theplaintifforhisattomey  may,  there- 
upon, by  an  indorsement  in  writing  upon  the  affidavit,  require 
the  sheriff  of  the  county  \rhere  the  property  claimed  may  be 
to  take  the  same  from  the  defendant. 

Stat.  1851,  £5,  used  the  words:  "A  judge  of  th«  court  in  which  the 
action  is  brought  or  a  county  judge,"  instead  of  "  the  plaintiff  or  his 
attorney,"  and  added  after  "defendant"  the  wordc  "and  deliver  it  to 
the  plaintiff  upon  receiving  the  undertaking  mentioned  in  the  next 
section." 

Stat.  1854,  BH-ai,  is  same  as  above  section,  511. 

Expressly  applied  to  justices'  courts,  vide  §  870. 

3Cal.469. 

^  513.  ♦  (^  102.)  Upon  a  receipt  of  the  affidavit  and  no- 
tice with  a  written  undertaking,  executed  by  two  or  more 
sufficient  sureties,  approved  by  the  sheriff,  to  the  effect  that 
they  are  bound  to  the  defendant  in  double  the  value  of  the 
property  as  stated  in  the  affidavit  for  the  prosecution  of  the 
action,  for  the  return  of  the  property  to  the  defendants,  if 
return  thereof  be  adjudged,  and  for  the  payment  to  him 
of  such  sum  as  may  from  any  cause  be  recovered  against 
the  plaintiff,  the  sheriff  must  forthwith  take  the  property 
described  in  the  affidavit,  if  it  be  in  the  possession  of  the  de- 
fendant or  his  agent,  and  retain  it  in  his  custody.  Ho  must, 
without  delay,  serve  on  tho  defendant  a  copy  of  the  affidavit, 
notice  and  undertaking,  by  delivering  tho  same  to  him  per- 
tonally,  if  he  can  be  found,  or  to  his  agent  from  whose  pos- 
session the  property  is  taken ;  or,  if  neither  can  be  found,  by 
leaving  them  at  the  usual  place  of  abode  of  either,  with  some 
person  of  ^itable  age  and  discretion,  or,  if  neither  have  any 
known  place  of  abode,  by  putting  them  in  the  nearest  post- 
office,  directed  to  the  defendant. 

Stai.  18S,  6%  used  "order,"  instead  of  "notice;'*  and  imierted  "  to 
the  defendant "  after  the  word  "  bound." 
O.  C.  P— 1* 
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Stat.  1854, 61,  is  same  as  above  section,  512. 
Expressly  applied  to  justices'  courts,  lOde  §  870l 
3  Cal.  112;  4  CaL  113;  7  CaL  390;  8  CaL  446;  11  CaL  262;  21  CaL  274;  24 
Cal.  147. 

$  513.  *  ($  103.)  The  defendant  may,  Tnfhin  two  days 
after  the  service  of  a  copy  of  the  affidavit  and  undertaking, 
give  notice  to  the  sheriff  that  he  excepts  to  the  sufficiency  of 
the  sureties.  If  he  fails  to  do  so,  he  is  deemed  to  have  waived 
all  ohjection  to  them.  When  the  defendant  excepts,  the  sure- 
ties must  justify  on  notice  in  lik^  manner  as  upon  bail  on 
arrest ;  and  the  sheriff  is  responsible  for  the  sufficiency  of  the 
sureties  until  the  objection  to  them  is  either  waived  or  until 
they  justify.  If  the  defendant  except  to  the  sureties,  he  can 
not  reclaim  the  property  as  provided  in  the  next  section. 

Stat.  1851, 03,  contained,  "as  above  provided"  after  "  either  waived." 

Expressly  applied  to  justices'  courts,  vide  k  870, 

$  514.  *  ($  104.)  At  any  time  before  the  delivery  of  the 
property  to  the  plaintiff  the  defendant  may,  if  he  do  not  except 
to  the  sureties  of  the  plaintiff,  require  the  return  thereof,  upon 
giving  to  the  sheriff  a  written  undertaking,  executed  by  two 
or  more  sufficient  sureties,  to  the  effect  that  they  are  bound  in 
double  the  value  of  the  property,  as  stated  in  the  affidavit  of 
the  plaintiff,  for  the  delivery  thereof  to  the  plaintiff,  if  such 
delivery  be  adjudged,  and  for  the  payment  to  him  of  such  sum 
as  may,  for  any  cause,  be  recovered  against  the  defendant.  If 
a  return  of  the  property  bo  not  so  required  within  five  days 
after  the  taking  and  service  of  notice  to  the  defendant,  it 
must  be  delivered  to  the  plaintiff,  except  as  provided  in  (  519. 

Expressly  applied  to  justices'  courts,  vids  S  870. 

2  Gal.  S22;  7  Gal.  568 ;  11  CaL  262. 

$  515.  #  ($  105.)  The  defendant's  sureties,  upon  notice  4o 
the  plaintiff  of  not  less  than  two  or  more  than  five  days,  muit 
justify  before  a  judge  or  county  clerk,  in  the  same  manner  as 
upon  bail  on  arrest ;  and  upon  such  justification  the  sheriff 
must  deliver  the  prpperty  to  the  defendant.  The  sheriff  16 
responsible  for  the  defendant's  sureties  until  they  justify,  or 
until  the  justification  is  completed  or  waived,  and  may  retain 
the  property  until  that  time ;  if  they,  or  others  in  their  place, 
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fail  to  justify  at  the  time  and  place  appointed,  he  must  de- 
Uver  the  property  to  the  plaintiff. 

SUL  1861.  en,  contained,  "expressly"  before '"walTed." 

E^ressly  applied  to  jostioea'  courts,  vide  I  870, 

$  510.  *  ($  106.)  The  qualifications  of  sureties  must  be 
such  as  arc  proscribed  by  this  code,  in  respect  to  bail  upon  -an 
order  of  arrest. 

Expressly  applied  to  jostioes*  oonrts,  tride  S  870. 

$  517.  *  ($  107.)  If  the  property  or  any  part  thereof  be 
concealed  in  a  building  or  inclosure,  the  sheriff  must  publicly 
demand  its  delivery ;  if  it  bo  not  delivered  he  must  cause  the 
building  or  inclosure  to  be  broken  open,  and  take  the  property 
into  his  ]x>3session ;  and,  if  necessary,  he  may  call  to  his  aid 
the  power  of  his  county. 

Expressly  applied  to  justices*  courts  by  S  870.    Vide  §§  4S4, 1057. 

$  518.  *  (5  103.)  When  the  sheriff  has  taken  property,  as 
in  this  chapter  provided,  he  must  ke§p  it  in  a  secure  place,  and 
deliver  it  to  the  party  entitled  thereto,  upon  receiving  his  fees 
for  taking  and  his  necessary  expenses  for  keeping  the  same. 

Expressly  applied  to  justices'  courts,  vide  %  870 

^  619,  *  ($  103.)  If  the  property  taken  be  claimed  by  any 
other  person  than  the  defendant  or  his  agent,  and  such  person 
make  affidavit  of  his  title  thereto,  or  right  to  the  possession 
thereof,  stating  the  grounds  of  such  title  or  right,  and  serve 
the  samo  ux>on  the  sheriff,  the  sheriff  is  not  bound  to  keep  the 
property  or  deliver  it  to  the  plaintiff,  unless  the  plaintiff,  on 
demand  of  him  or  his  agent,  indemnify  the  sheriff  against  such 
claim,  by  an  undertaking,  by  two  sufficient  sureties ;  and  no 
claim  to  such  property  by  any  other  person  than  the  defendant 
or  his  agent  is  valid  against  the  sheriff  unless  so  made. 

Stat.  1851, 66,  contained  between  "sureties"  and  "and  no  claim,"  the 
words  "  accompaaied  by  their  afBdavits,  that  they  are  each  worth  double 
the  value  of  the  property  as  specified  in  the  affidavit  of  the  plaintiil,  over 
and  above  their  debts  and  liabilities,  exclusire  of  property  exempt  from 
execution,  and  are  freeholders  or  householders  in  the  county." 

Eq^ssly  applied  to  justices'  courts,  vUh  %  870. 
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$  520.  #  ($  110.)  The  sheriff  must  file  the  notice,  under- 
taking and  affidavit,  ^with  his  proceedings  thereon,  with  the 
clerk  of  the  court  in  which'  the  action  is  pending,  within 
twenty  days  after  taking  the  property  mentioned  therein. 

Stat.  1851,  67,  used  "order"  instead  of  "notice,  undertaking,"  axid 
added,  "or  if  the  clerk  reside  in  another  oonnty,  shall  mail  or  forwaxd 
the  same  within  that  time." 

Stat.  I87I,  Gl,  same  as  §  520, 

Expressly  applied  to  justices*  courts,  vide  §  870. 

$  531.  *  (N.  S.)  In  all  actions  upon  undertaldngs  given 
under  the  provisions  of  this  chapter,  when  the  merits  of  the 
case  have  not  been  determined  in  the  trial  of  the  action  in 
which  the  same  was  given,  the  defendants  may  in  their  answer 
set  up  as  a  defence  such  facts,  and  also  the  title  of  the  person 
in  whoso  behalf  the  undertaking  was  given,  to  the  property  in 
dispute. 

fizpreasly  applied  to  jostices'  ooorts,  s&b  1 870, 
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CHAPTER  m. 

INJUNCTION. 

525«  Injnnetion,  what  Is  and  who  maj  grant  It. 

520.  When  it  may  bo  granted. 

637.  At  what  time  it  may  be  granted,  and  what  la  requin^d 
to  obtain  it. 

628.  Injimction  after  answer. 

629.  Security  upon  in  junction. 

630.  Order  to  show  cause  why  injunction  shonld  not  be 

granted. 
531.    Injunction  to  suspend  bosiness  of  a  corporation*  how. 
and  by  whom  granted. 

632.  Motion  to  yacate  or  modify  injunction^ 

633.  When  to  be  vacated  or  modified. 

$  535.  ($  111.)  An  injunction  is  a  writ  or  order  requiring 
aperson  to  refrain  from  a  particular  act.  It  may  be  granted  by 
the  court  in  which  the  action  is  brought,  or  by  a  judge  thereof, 
or  by  a  county  judge ;  and  when  made  by  a  judge,  it  may  be 
enforced  as  the  order  of  the  court. 

1  Cal.  836 :  2  Cal.  463, 590 ;  4  Cal.  31 .  67 ;  6  Cal.  88,  449 ;  8  Cal.  28,  34,  66, 268, 
«»;  9  Cal,  74,  637 ;  10  Cal.  317 ;  22  GaI.  362,  485:  23  CaL  84 ;  34  Cal.  270. 

County  judge :    6  CaL  88, 449 ;  12  CaL  440 ;  23  CaL  464 ;  27  Cal.  151. 

§  5SG.  (^  112.)  An  injunction  may  be  granted  in  the  fol- 
lowing casc9 : 

1.  When  it  appears  by  the  complaint  that  the  plaintiff  is 
entitled  to  the  relief  demanded,  and  such  relief,  or  any  part 
thereof,  consists  in  restraining  the  commission  or  continuance 
of  the  act  complained  of,  either  for  a  limited  perio4  or  perpet- 
ually. 

2.  When  it  appears  by  the  complaint  or  affidavit  that  the 
commission  or  continuance  of  some  act  during  the  litigation 
would  produce  waste  greater  irreparable  injury  to  the  plaintiff. 

3.  When  it  appears  during  the  litigation  that  the  defendant 
is  doing  or  threatens,  or  is  about  to  do,  or  is  procuring  or  suf- 
fering to  be  done,  some  act  in  violation  of  the  plamtiff "s  rights. 
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respecting  the  subject  of  the.action,  and  tending  to  render  the 
judgment  ineffectual. 

3  Cal.  238 ;  4  Cal.  31 ;  S GiJ.  119;  6  CaL  41 ;  8  Cal.  392;  12  Cal.  105^  440;  13 
O&l.  156;  14  Cal.  460,  544;  15  C&l.  107,  127;  18  Cal.  42,  206;  22  Cal.  485;  27 
Cal.  ^.33,  643 ;  29  Cal.  124 ;  83  Cal.  497 ;  34  Cal.  14, 272 ;  35  Cal.  476, 548 ;  87  CaL 
282:  39  Cal.  292. 

$  527.  (^  113.)  The  injunction  may  be  granted  at  the  time 
of  issuing  the  summons,  upon  the  complaint,  &nd  at  any  time 
afterwards,  before  judgment,  upon  affidavits.  The  complaint 
in  the  one  case,  and  the  affidavits  in  the  other,  must  show  sat- 
isfactorily, that  sufficient  grounds  exist  therefor.  No  injunc- 
tion can  be  granted  on  the  complaint  unless  it  is  verified. 
When  granted  on  the  complaint,  a  copy  of  the  complaint  and 
veriQcation  attached  must  be  served  with  the  injunction ;  when 
granted  upon  affidavit,  a  copy  of  the  affidavit  must  be  served 
with  the  injunction. 

Stat.  1851,  67,  contained  between  the  words  'Verified"  and  "when 
granted,"  tho  words,  "  by  the  oath  of  the  plaintiff,  or  some  one  in  his 
behalf,  that  he  tho  person  making  the  oath  has  read  tho  complaint,  or 
heard  tho  complaint  read,  and  knows  the  contents  thereof,  and  the  same 
is  true  of  his  own  knowledge,  except  the  matters  therein  stated  on  in- 
formation and  belief,  and  that  as  to  those  matters  he  believes  it  to  be 
true." 

1  Cal.  ?%;  12  Cal.  107;  16  CaL  386 ;  19  Cal.  84. 

Falkinboxg  vs.  Laoy,  35  Cal.  52. 

$  528,  ($  114.)  An  injunction  cannot  be  allowed  after  the 
defendant  has  answered,  unless  upon  notice,  or  upon  an  order 
to  show  cause ;  but  in  such  case  the  defendant  may  be  restrained 
until  the  decision  of  the  court  or  judge  granting  or  refusing 
the  injunction. 

6  CaL  449 ;  22  Cal.  382.   Falkenberg  vs.  Lncy,  85  CaL  SH 

$  529.  (^  115.)  On  granting  an  injunction  the  court  or 
Judge  must  require,  except  where  the  people  of  the  state  are  a 
party  plaintiff,  a  written  undertaking  on  the  part  of  tho  plain- 
tiff, with  sufficient  sureties,  to  the  effect  that  tho  plaintiff  will 
pay  to  the  party  enjoined  such  damages,  not  exceeding  an 
amount  to  be  specified,  as  such  party  may  sustain  by  reason  of 
the  injunction,  if  the  court  finally  decide  that  the  plaintiff  was 
not  entitled  thereto. 

1  CtH.  336;  2  CaL  2t5;  3  CaL  216;  6  CaL  399;  10  Cal.  347;  13  CaL  105;  18 
Cal.  G25;  25  Cal.  169;  28  CaL  11, 539;  37  CaL  34 
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« 

^  53©.  ^y  116.)  If  the  court  or  judge  deem  it  proper  that 
tne  aefendaut,  or  any  of  Beveral  defendants,  should  be 
heard  before  granting  the  injunction,  an  order  may  bo  made 
requiring  cause  to  be  shown,  at  a  specified  time  and  place,  -why 
the  injunction  should  not  be  granted ;  and  the  defendant  may, 
in  the  meantime,  bo  restrained. 

13  Cal.  585, 5S8 ;  15  Gal.  107 ;  22  Cal.  479. 

$  531.  ($  117.)  An  injunction  to  suspend  the  general  and 
ordinary  business  of  a  corporation  cannot  bo  granted  except  by 
the  court  or  a  judge  thereof ;  nor  can  it  be  granted  witliout  due 
notice  of  the  application  therefor  to  the  proper  officers  or  man- 
aging agent  of  the  corporation,  except  when  the  people  of  this 
state  are  a  party  to  the  proceeding. 

Stat.  1851,  6),  omitted  the  words  "or  &  jud^e  thereof"  and  "or  a 
managinsr  agent,"  which  were  inserted  by  stat.  186>^,  703 

^  532.  (^  118.)  If  an  injunction  be  granted  without  notice, 
the  defendant,  at  any  time  -before  the  trial,  may  apply,  upon 
reasonable  notice  to  the  judge  who  granted  the  injunction,  or 
to  the  court  in  which  the  action  is  brought,  to  diasolvo  or  mod- 
ify the  same.  The  application  may  be  made  upon  the  com- 
plaint and  the  affidavit  on  which  the  injunction  was  granted,  or 
upon  affidavit  on  tlie  part  of  the  defendant,  with  or  without 

$  539.  On  granting  an  injunction  the  court  or  judge  must 
require,  except  where  the  people  of  the  state  are  a  party  plain- 
tiff, a  written  undertaking  on  the  part  of  the  plaintiff,  with 
sufficient  sureties,  to  the  effect  that  the  plaintiff  will  pay  to  the 
party  enjoined  such  damages,  not  exceeding  an  amount  to  be 
specified,  a^  such  party  may  sustain  by  reason  of  the  injunc- 
tion, if  the  court  finally  decide  that  the  plaintiff  was  not  enti- 
tled thereto.  Within  fioe  days  after  the  JUing  of  the  underta- 
king required,  the  defendant  may  except  to  the  sufficiency  of  the 
sureties.  If  he  fails  to  do  so,  he  is  deemed  to  have  waived  all 
objections  to  them.  When  excepted  to,  the  plaintiff's  sureties, 
upon  notice  to  the  defendant  of  not  less  than  two  nor  more  than 
fioe  days,  must  justify  before  a  judge  or  county  clerk,  in  the 
sam^  manner  as  upon  hail  on  arrest,  and  upo>i  failure  to  jus- 
tify y  or  if  otJwrs  in  their  place  fail  to  justify  at  the  time  and 
place  appointed,  the  order  granting  an  injunction  shaU  be  dis- 
solved.    (In  effect  March  30, 1874.) 

4. 
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CHAPTEE  IV. 

ATTACHMENT. 

Bsoaos  637.  Attaclmient,  when  and  in  what  cases  may  issue. 

633.  Affidavit  for  altachment,  what  to  contain. 

639.  Undertaking  on  attachment. 

640.  Writ,  to  whom  directed  and  what  to  state. 

641.  Shares  of  stock  and  debts  due  defendant,  how  attached 

and  disposed  of. 
*  642.    How  real  and  personil  property  shall  be  attached. 

643.  Attorney  to  give  written  instructions  to  sheriff  what 

to  attach. 

644.  Garnishment,  when  garnishee  liable  to  plaintiff. 

645.  Citation  to  garnishee  to  appear  before  a  court  or  Judge, 

646.  Inventory,  how  mode.    Party  refusing  to  give  memo- 

randum may  be  compelled  to  pay  costs. 

647.  Perishable  property,  how  sold.     Accounts  wlthoat 

suit  to  be  collected. 

648.  Property  attached  may  be  sold  as  under  execution,  if 

the  interests  of  the  x>arties  require. 

649.  When  property  claimed  by  a  third  party,  how  tried. 

650.  If  plaintiff  obtains  judgment,  how  satisfied. 

651.  When  there  remains  a  balance  due,  how  collected. 

652.  When  suits  may  be  commenced  on  the  imdertaking. 

653.  If  defendant  recover  judgment,  what  the  sheriff  is  to 

deliver. 
654     Proceedings  toreleaseattaehment,  before  whom  taken. 

655.  Attachment,  in  what  cases  it  may  bo  released  and  upon 

what  terms. 

656.  When  a  motion  to  discharge  attachment  may  be  made, 

and  upon  what  grounds. 

657.  When  motion  made  on  affidavit,  it  may  be  opposed 

by  affidavit. 

658.  When  writ  must  be  discharged. 

659.  ^Vhen  writ  to  be  returned. 

$  531.  ($  120.)  The  plaintiff,  at  the  time  of  issuing  the 
summons,  or  at  any  time  afterward,  may  have  the  property  of 
the  defendant  attached  as  security  for  the  satisfaction  of  any 
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judgment  that  maj  be  recovered,  unless  defendant  give  seeii- 
rity  to  pay  such  judgment,  as  in  this  chapter  provided,  in  the 
following  cases : 

1.  In  an  action  npon  a  contract,  express  or  implied,  for  the 
direct  payment  of  money,  which  contract  is  made  or  is  payable 
in  this  State,  and  is  not  secured  by  mortgage,  lien  or  pledge 
upon  real  or  personal  property ;  or,  if  so  secured,  that  such 
security  has  been  rendered  nugatory  by  the  act  of  the  defend- 
ant. 

2.  In  an  action  upon  a  contract,  express  or  implied,  against 
%  defendant  not  residing  in  this  State. 

Stat.  18S1,  G3,  same  in  sabstance,  adding  "made  after  the  passage  of 
thteaoi"  after  the  word  "implied;"  also,  omitting  the  vrords  "lien  or 
pladge,'*  "  or  if  so  secured  that  such  security  has  been  rendered  nuga- 
tOKj  by  the  act  of  the  defendant ; "  also  subdivision  2. 

Stat.  18«3, 276,  same  as  above  section  S37,  omitting  in  the  first  subdi- 
Tiaion  the  words  "  lien  or  pledge,"  and  the  words  "or  i  f  so  secured,  that 
flooh  security  has  been  rendered  nugatory  by  the  act  of  the  defendant." 
Stat.  1836, 152,  was  same  as  above  section  537,  down  to  subdivisions, 
omitting  the  words  "  as  in  this  chapter  provided,"  and  thereafter  read: 
"First— Where  the  debtor  is  not  a  resident  of  this  State. 
"  Second— Where  the  debtor  has  absconded  or  absented  himself  ttoxa 
his  usual  place  of  abode,  or  is  about  to  abscond  or  absent  himself,  so 
that  the  ordinary  process  of  law  cannot  be  served  upon  him. 

"Third— Where  the  debtor  conceals  himself,  so  that  the  ordinary  pro- 
eesfl  of  law  cannot  be  served  upon  him. 

"  Fourth— Where  the  debtor  has  removed,  or  is  about  to  remove,  any 
of  his  property  or  effects  out  of  this  S'  ate  to  the  injury  of  his  creditors, 
or  with  the  intent  to  hinder,  delay,  or  defraud  them. 

•' Fifth— Where  the  debtor  has  fraudulently  conveyed,  assigned,  or 
otherwise  disposed  of,,  or  is  about  to  fraudulently  convey,  assign,  or 
otherwise  dispose  of  his  property  or  effects  with  the  intent  to  hinder 
delay,  or  defraud  his  creditors. 

"  Sixth— Where  the  debtor  has  fraudulently  concealed,  or  is  about  to 
frandTilently  conceal  his  property  or  effects  with  the  intent  to  hinder, 
delay,  or  defraud  his  creditors. 

"  Seventh- Where  the  debtor  fraudulently  contracted  the  debt,  or  in- 
oonred  the  obligation,  respecting  which  the  suit  is  brought." 
Stat.  1860,  SCO,  is  sime  as  above  section  537. 

2  Cal.  17 ;  3  C«L  306 :  G  Cal.  277 ;  8  Cal.  2B.)«  570 ;  9  Cal.  262, 533 :  14  Oal.  47 ; 
18  Oal.  378;  21  Cal.  280;  23  CaL  508;  23  Cal.  281;  29  Cal.  359;  32  Cal.  55;  35 
Oai.  199.     - 

4  538,  *  ($  121.)  The  clerk  of  the  court  must  issue  the  writ 
of  attachment  upon  receiving  an  affidavit  by,  or  on  behalf  of, 
pUintiff,  showing— 
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1.  That  the  defendant  is  indebted  to  the  plaintiff  (specify- 
ing  the  amoant  of  such  indebtedness,  over  and  above  all  legkl 
set-ofib  or  counter  claims) ,  upon  a  contract,  express  or  implied, 
for  the  direct  payment  of  money,  and  that  such  contract  was 
made  or  is  payable  in  tliis  State,  and  that  the  payment  of  the 
samoj2;^not  been  secured  by  any  mortgage,  lien  or  pledge 

Iponreal  flfwipersonal property ;  or, 

2.  That  the  defendant  is  indebted  to  the  plaintiff  (specify 
ing  the  amount  of  such  indebtedness,  as  near  as  may  be,  over 
and  above  all  legal  set-offs  or  counter  claims,)  and  that  tho  de- 
fendant is  a  non-resident  of  the  State ;  and, 

3.  That  tho  sum  for  which  the  attachment  is  asked  is  an 
actual  bona  Me  existing  debt,  duo  and  owing  from  tho  defend- 
ant to  tho  plaintiff,  and  that  the  attachment  is  not  sought,  and 
the  action  is  not  prosecuted,  to  hinder,  delay  or  defraud  any 
creditor  or  creditors  of  the  defendant. 

Stat.  1S')1,  G3,  was  same  as  above  omitting  subdivisions  2  and  3,  and 
the  words  "  lien  or  pledge  "  and  inserting  before  "showing,"  "which 
shall  bo  filed;"  also  substituting  "was  made  after  the  passage  of  this 
act;  and  was  made  or  is  i>ayabIo  in  this  State"  instead  of  "was  made  or 
is  payablo  in  this  State." 

Stat.  I&33, 277,  was  same  as  above  section  53S,  omitting  subdivision  S, 
and  the  words  "lien  or  pledge,"  and  inserting  before  "showing,"  "which 
shall  be  filed ; "  also,  "or"  for  "and."  in  italici. 

Stat.  1833,  l'>3,  was  same  as  1853,  substituting  for  subdivision  2  thereof, 
(he  words :  "That  tho  deponent  has  good  reason  to  bolievo,  and  does 
believe,  that  ono  or  more  of  tho  causes  set  forth  in  tho  several  of  the 
next  preceding  section  actually  exists  at  the  timo  of  making  the  affi- 
davit, reciting  the  facts  upon  which  such  belief  is  founded." 

Stat.  1860. 331,  is  same  as  above  section  fi38,  inserting  before  "showing," 
"which  shall  bo  filed." 

(Fi(2e  section  437.) 

4CaL195;7Gal.392:8CaL260;lS  OaL  494;  18  Cal  152;  25 Gal.  202;  85 
OaL  199. 

$  530.  ($  122.)  Before  issuing  the  writ,  the  clerk  must  re- 
quire a  written  undertaking  on  the  part  of  the  plaintiff,  in  a 
sum  not  less  than  two  hundred  dollars,  and  not  exceeding  the 
amount  claimed  by  the  plaintiff,  with  sufficient  sureties,  to  the 
effect  that  if  the  defendant  recover  judgment,  tho  plaintiff  will 
pay  aU  costs  that  may  be  awarded  to  tho  defendant  and  all 
damages  which  he  may  sustain  by  reason  of  the  attachment, 
not  eziO^eding  the  sum  specified  in  the  undertaking. 
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Stat.  185S,  153»  inserted  iwrds  "  or  if  the  attachment  ahonld  be  dis- 
misaed  '  between  words  "judgment "  and  " the  plaintiff  will." 
Stat.  1860, 301,  and  stat.  1851. 61,  are  same  as  above  section  539. 
1  Cal.  410 ;  2  Cal.  251 ;  7  Cal.  514. 

$  540.  ($  123.)  The  writ  must  be  directed  to  the  sheriff  of 
any  county  in  which  property  of  such  defendint  may  be,  and 
must  require  him  to  attach  and  safely  keep  all  the  property  of 
such  defendant  within  his  county,  not  exempt  from  execution, 
or  BO  much  thereof  as  may  be  sufficient  to  satisfy  the  plaintiff's 
demand,  the  amount  of  which  must  bo  stated  in  conformity 
with  the  complaint,  unless  the  defendant  give  him  security  by 
the  undertaking  of  at  least  two  sufficient  sureties,  in  an  amount 
sufficient  to  satisfy  such  demand,  besides  costs,  or  in  an  amount 
equal  to  the  vidue  of  the  property  which  has  been,  or  is  about 
to  be  attached ;  in  which  case,  to  take  such  undertaking.  Sev- 
eral writs  may  be  issued  at  the  same  time,  to  ^the  Sheriffs  of 
different  counties. 

Stat.  1860, 316 ;  stat.  1851, 69,  omitted  the  words  "  or  in  an  amount  equal 
to  the  value  of  the  property  which  has  been,  or  is  about  to  be,  attached." 
29CaL194. 

4  54:1.  *  (5  124.)  The  rights  or  shares  which  the  defendant 
may  have  in  the  stock  of  any  corporation  or  company,  together 

$  539.  Before  issuing  the  writ,  the  clerk  must  require  a 
written  undertaking  on  the  pait  of  the  plaintiff,  in  a  sum  not 
less  than  two  hundred  dollai-s,  and  uot  exceeding  the  amount 
claimed  by  the  plaintiff,  with  sufficient  sureties,  to  the  effect 
that  if  the  defendant  recover  judgment,  the  plaintiff  will  pay 
ail  costs  that  may  be  awarded  to  the  defendant  and  all  damages 
which  he  may  sustain  by  reason  of  the  attachment,  not  exceed- 
ing the  sum  specified  in  the  undertaking.  Within  five 
days  after  service  of  the  summons  in  the  action,  the  defendant 
may  except  to  the  sufficiency  of  the  sureties.  If  he  fails  to  do 
so  he  is  deemed  to  have  waived  all  objections  to  them.  Wfien 
excepted  to,  the  plaintiff's. sureties y  upon  notice  to  the  defendant 
of  not  less  than  two  nor  more  than  five  days,  must  Justify  be- 
fore a  judge  or  county  clerk  in  the  same  mnnner  as  upon  bail 
on  arrest,  and  upon  failure  to  justify,  or  if  others  in  their  place 
fail  to  justify  at  the  tim£  and  place  appointed,the  clerk  orjudje 
shall  issue  an  order  vacating  the  vyrU  of  attachment,  (In  effect 
March  30,  1874.) 
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2.  Beal  property,  or  any  interest  therein,  belonging  to  the 
defendant,  and  held  by  any  other  person,  or  standing  on  the 
records  of  the  county  in  the  name  of  any  other  person,  mnst 
bo  attached  by  filing  with  the  recorder  of  liie  county  a  copy  of 
the  writ,  together  with  a  description  of  the  property  and  a 
notice  that  such  real  property  and  any  interest  of  the  defendant 
therein,  held  by  or  standing  in  the  name  of  such  other  person, 
naming  him,  are  attached ;  and  by  leaving  with  the  occtjpant, 
if  any,  and  with  such  other  person  or  his  agent,  if  known  and 
within  tho  county,  or  at  the  residence  of  either  if  within  tiie 
eounty,  a  copy  of  the  writ,  with  a  similar  description  and  no- 
tice. If  there  is  no  occupant  of  the  property,  a  copy  of 
the  writ,  together  with  such  description  and  notice,  must 
be  posted  in  a  conspicuous  place  upon  the  property.  The 
recorder  must  index  such  attachment  when  filed,  in  the 
names  both  of  the  defendant  and  of  the  person  by  whom  the 
property  is  held  or  in  whose  name  it  stands  on  tho  records. 

3.  Personal  property,  capable  of  manual  delivery,  must  be 
attached  by  taking  it  into  custody. 

4.  Stock  or  shares,  or  interest  in  stock  or  shares,  of  any 
corporation  or  company,  must  be  attached  by  leaving  with  the 
president,  or  other  head  of  the  same,  or  the  secretary,  cashier 
or  other  managing  agent  thereof,  a  copy  of  the  writ,  and  a 
notice  stating  that  the  stock  or  interest  of  the  defendant  is 
attached,  in  pursuance  of  such  writ. 

5.  Debts  and  credits,  and  other  personal  property,  not  capa- 
ble of  manual  delivery,  must  be  attached  by  leaving  with  the 
I)erson  owning  such  debts,  or  having  in  his  possession,  or  under 
his  control,  such  credits  and  other  personal  property,  or  with 
his  agent,  a  copy  of  the  writ,  and  a  notico  that  the  debts  owing 
by  him  to  the  defendant,  on  the  credits  and  other  personal 
property  in  his  possession,  or  under  his  control,  belonging  to 
the  defendant,  are  attached  in  pursuance  of  such  writ. 

Stat.  1851, 69,  was  the  aame,  exoexyt  Uie  sabdiviaions,  which  ware  as 
follows: 

"  1.  Beal  property  shall  be  attached  by  leaving  a  copy  of  the  writ  with 
the  oooapant  thereof;  or  if  there  be  no  occupant,  by  posting  a  copy  in  a 
conspicuous  place  thereon,  and  filing  a  copy,  together  with  a  dMoription 
of  the  property  attached,  with  the  tvcorder  of  the  county. 
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2.  Fanooal  prop&riy,  capable  of  auuraal  deUvezy  sliall  be  attaehed  by 
takins  it  into  custody. 

8.  Stock  or  shares,  or  interest  in  stock  or  shares,  of  any  corporation 
or  compsoy,  shall  be  attached  by  leavin?  with  the  president,  or  other 
head  of  the  same,  or  the  saoretary,  cashier  or  managinjasent  thereof,  ft 
copy  of  the  writ,  and  &  notice  statin?  tho  stock  or  interest  of  the  defend- 
ant is  attached  in  pnmaance  of  snch  writ. 

4.  Debts  and  credits  and  other  personal  property,  not  capable  of  man- 
ual delivery,  shall  be  attached  by  leaving  with  the  person  owing  snch 
debts,  or  having  in  hia  possession,  or  under  his  control,  such  credits,  or 
other  personal  property,  a  copy  of  the  writ,  and  a  notice  that  the  debts 
owing  by  him  to  the  defendant,  or  the  credits  and  other  personal  prop- 
er^ in  his  possession  or  under  his  control,  belonging  to  the  def  endant» 
are  attached  in  pursuance  of  such  writ." 

Stat.  18@,  563,  contained  the  following  subdivisions: 

**1.  Real  property  standing  ui>on  the  records  of  the  county,  in  the 
name  of  the  defendant,  shall  be  attached,  by  leaving  a  copy  of  the  writ 
with  an  occupant  thereof;  or,  if  there  be  no  occupant,  by  pAsting  a  copy 
in  a  conspicuous  place  thereon,  and  filing  a  copy,  together  with  a  des- 
cription of  the  property  attached,  with  the  recorder  of  the  county. 

2.  Real  property,  or  any  interest  therein,  belonging  to  the  defendant. 
and  held  by  any  other  person,  or  standing  on  the  records  of  tho  county 
in  the  name  of  any  other  person,  shall  be  attached  by  leaving  with  such 
person,  or  his  agent,  a  copy  of  the  writ,  and  a  notice  that  such  real  prop- 
erty (giving  a  description  thereof),  and  any  interest  therein  belonging 
to  the  defendant,  are  attached  pursuant  to  such  writ,  and  filing  a  copy 
of  such  writ  and  notice  with  the  recorder  of  the  county,  and  leaving  a 
copy  of  snch  writ  and  notice  with  an  occupant  of  such  property,  or  if 
there  be  no  occupant,  by  posting  a  copy  thereof  in  a  conspicuous  .place 
thereon." 

The  third/f onrth  and  fifth  subdivisions  beiiQr  the  same  as  the  second, 
third  and  fourth  of  stat.  1851. 

3  0al.363;  7GaL162,549;  11  Cal.  238,262;12CaL539;  ISOaL  385;  17Cal. 
ML;  19 GaL  41;  29 Cal.  312. 359;  34 Cal.  607;  40  Cal.  409. 

4  54ia».#($  126.)  Upon  reoeiving  information  in  writing 
from  the  plaintiff  or  his  attorney,  that  any  person  has  in  his  ' 
possession,  or  under  his  control,  any  credits  or  other  personal 
property  belonging  to  the  defendant,  or  is  owing  any  debt  to 
the  defendant,  the  sheriff  must  serre  npon  such  person  a  copy 
of  the  writ,  and  a  notice  that  such  ciiedits,  or  other  property 
or  debts,  as  the  case  may  be,  are  attached  in  pursuance  of 
BQch  writ. 

34CaL29a. 

.  $  544»  #  ( j  127.)    All  persons  having  in  their  possession,  or 
under  their  control,  any  credits  or  other  personal  property 
o.  0.  p.— 15 
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belon^^nf  to  the  defendant,  or  owin j  any  debts  to  the  defend- 
ant at  tb3  timo  of  sorvico  upon  them  of  a  copy  of  the  writ  and 
notic3,  a3  providad  in  tha  last  two  sections,  shall  bo,  unless 
such  propsrty  bo  dalivered  up  or  transferred,  or  such  debts  be 
paid  to  the  sheriff,  liable  to  the  plaintiff  for  the  amount  of 
such  credits,  property  or  debts,  until  the  attachment  bo  dis- 
charged, or  any  judgment  recovered  by  him  bo  satisfied. 

2  CaL  33:  3  Cal.  2>3 ;  5  Cal.  118, 291;  II  CaL  342;  21  CaL  122;  22  CaL  667; 
34  CaL  631 ;  35  CaL  378,  392 

^  545i  *  ($  123.)  Any  person  owing  debts  to  the  defendant, 
or  having  in  his  possession,  or  under  his  control,  any  credits 
or  other  personal  property  belonging  to  the  defendant,  may 
be  required  to  attend  before  the  court  or  judge,  or  a  referee 
appointed  by  the  court  or  judge,  and  be  examined  on  oath 
respecting  me  same.  The  defendant  may  also  bo  required  to 
attend  for  the  purpose  of  giving  information  respocting  his 
property,  and  may  be  examined  on  oath.  The  court  or  judge 
may,  after  such  examination,  order  personal  property,  capable 
of  manual  delivery,  to  bo  delivered  to  the  sheriff  on  such 
terms  as  may  be  just,  having  reference  to  any  liens  thereon  or 
claims  against  the  same,  and  a  memorandum  to  be  given  of 
all  other  personal  property,  containing  the  amount  and 
description  thereof. 

Stat.  185.'),  197;  stat.  I85I,  79,  omitted  the  words  "or  a  referee  ap- 
pointed by  the  court  or  judge." 

3  CaL  253;  4  CaL  409;  5  6aL  118;  6  CaL  16;  9  Cal.  262;  11  CaL  343;  34 
CaL  601. 

$  54G.  #  (^  129.)  The  sheriff  must  make  a  full  inventory 
of  the  property  attached,  and  return  the  same  with  the  writ. 
To  enable  him  to  make  such  return  as  to  debts  and  credits 
attached,  he  must  request,  at  the  time  of  service,  the  party 
owing  the  debt  or  having  the  credit  to  give  him  a  memoran- 
dum, stating  the  amount  and  description  of  each ;  and  if  such 
memorandum  be  refused,  he  must  return  the  fact  of  refusal 
with  the  writ.  The  party  refusing  tp  give  the  memorandum 
may  be  required  to  pay  the  costs  of  any  proceedings  taken 
for  the  .purxiose  of  obtaining  Information  respecting  thiQ 
unoonts  and  description  of  such  debt  or  credit.        .  .. 
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$  547.  *  (^  130.)  If  any  of  the  property  attached  be  perish- 
able, the  sheriff  must  sell  the  same  in  the  manner  in  which 
such  property  is  eold  on  execution.  The  proceeds,  Knd  other 
property  attached  by  him,  must  be  retained  by  him  to  answer 
any  judgment  that  may  be  recovered  in  the  action,  unless 
sooner  subjected  to  execution  upon  anpther  judgment  recov- 
ered previous  to  the  issuing  of  the  attachment  Debts  and 
credits  attached  may  bo  collected  by  him,  if  the  same  can  be 
done  without  suit.  The  sheriff's  receipt  is  a  sufficient  dis- 
charge for  the  amount  paid. 

$  548.  *;  ^  654.)    Whenever  property  has  been  taken  by  an 

officer  under  a  writ  of  attachment,  and  it  is  made  to  appear 

satisfactorily  to  the  court  or  a  judge  thereof,  or  a  county 

jud^,  that  the  interest  of  the  parties  to  tlie  action  will  be 

subserved  by  a  sale  thereof,  the  court  or  judge  may  order  such 

property  to  be  sold  in  the  same  manner  as  property  is  sold 

under  aa  execution,  and  the  proceeds  to  be  dejwsited  in  the 

court,  to  abide  the  judgment  in  the  action.    Such  order  can 

bo  made  only  upon  notice  to  the  adverse  party  or  his  attorney, 

in  case  such  party  has  bden  personally  served  with  a  summons 

in  tiie  action. 

Stat.  1851, 72,  inserting  words  "  in  xmranance  of  the  provisions  of  said 
act,"  after  the  word  "attachment." 

$  540.  *  ( 131 . )  If  any  personal  property  attached  be  claimed 
by  a  thiril  person  as  his  propsrty,  the  sheriff  may  summon  a 
jury  of  six  men  to  try  the  validity  of  such  claim ;  and  such 
proceedings  shall  be  had  thereon,  with  the  like  effect,  as  in 
case  of  a  claim  after  levy  upon  execution. 

8CaL227:  34Cal.629. 

(  550.  ^(^  132«)  If  judgment  be  recovered  by  the  plaintiff, 
the  sheriff  must  satisfy  the  same  out  of  the  property  attached 
by  him  which  has  not  been  delivered  to  the  defendant,  or  a 
claimant  as  hereinbefore  provided,  or  subjected  to  execution 
oa  auotlier  judgment  recovered  jwevious  to  the  Issuing  of  the 
attachment,  if  it  be  sufficient  for  that  purpose : 

1.  By  paying  to  the  plaintiff  the  proceeds  of  all  sales  of 
perishable  property  sold  by  him,  or  of  any  debts  or  credits 
collected  by  him,  or  so  much  as  shall  be  necessary  to  satisfy 
theiudprmcut. 
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2.  If  any  balance  remain  due,  and  an  execation  shall  have 
been  issued  on  the  judgment,  he  must  sell  under  the  execution 
so  much  of  the  property,  real  or  personal,  as  may  be  necessary 
to  satisfy  t&e  balance,  if  enough  for  that  purpose  remain  in  his 
hands.  Notices  of  the  sales  must  be  given,  and  the  sales  con- 
ducted as  in  other  cases  of  sales  on  execution, 

8  Cal.  570;  23  Gal.  231 ;  33  Qal.  114. 

§  551,  *  ($  133.)  If,  after  selling  all  the  property  attached 
by  him  remaining  in  his  hands,  and  applying  the  proceeds, 
together  with  the  proceeds  of  any  debts  or  credits  collected  by 
him,  deducting  his  fees,  to  the  payment  of  the  judgment,  any 
balance  shall  remain  due,  the  sheriff  must  proceed  to  collect 
such  balance  as  upon  an  execution  in  other  cases.  Whenever 
the  indgment  shall  have  been  paid,  the  sheriff,  upon  reasonable 
demand,  must  deliver  over  to  the  defendant  the  attached  prop- 
erty remaining  in  his  hands,  and  any  proceeds  of  the  property 
attached  unapplied  on  the  judgment. 

$  553.  *  (^  134.)  If  the  execution  be  returned  unsatisfied  in 
whole  or  in  part,  the  plaintiff  may  prosecute  any  undertaking 
given  pnrsuant  to  section  five  hundred  and  forty  or  section  five 
hundred  and  fifiy-five,  or  he  may  proceed  as  in  other  cases 
upon  the  return  of  an  execution. 

6  Cal.  277. 

$  553.  #  (^  135.)  If  the  defendant  recover  judgment  ogiunst 
the  plaintiff,  any  undertaMng  received  in  the  action,  all  the 
proceeds  of  sales  and  money  collected  by  the  sheriff,  and  all 
the  property  attached  remaining  in  the  sheriff's  hands,  must 
be  delivered  to  the  defendant  or  his  agent ;  the  order  of  attach- 
ment shall  be  discharged,  and  the  proi)erty  released  therefrom. 

$  554*  #  (^  136.)  Whenever  the  defendant  has  appeared  in 
the  action,  he  may,  upon  reasonable  notice  to  the  plaintiff,  ap. 
ply  to  the  court  in  which  the  action  is  pending,  or  to  the  judge 
thereof,  or  to  a  county  judge,  for  an  order  to  discharge  the 
attachment,  wholly  or  in  pu*t ;  and  upon  the  execution  of  the 
undertaking  mentioned  in  the  next  section,  an  order  may  be 
mode,  releasing  from  the  ox)eration  of  the  attachment  any  or 
all  of  the  property  attached,  and  all  of  the  property  so  released, 
and  all  of  the  proceeds  of  the  sales  thereof,  must  be  delivered 
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to  the  defendant,  npon  the  jnstlfication  of  the  snretiefl  on  the 
undertaking,  if  required  by  the  plaintiff. 

Stat.  18«1, 71,  same  in  sabstanoe,  omitting  the  words  "  or  t»  a  countj 
judge ; "  alao,  **  wholly  or  in  part.'* 

Stat.  1854, 61,  inserted  in  stat.  1851,  "of  to  a  county  Jitdge." 

Stat.  1863, 305,  same  aa  above  section  554. 

4  655.  *  ($  137.)  Before  the  making  such  order,  the  court 
or  judge  must  require  an  undertaking  on  behalf  of  the  defend- 
ant, by  at  least  two  sureties,  residents  and  freeholders  or  house- 
holders in  the  county,  to  the  effect  that  in  case  the  plaintiff  re- 
eoyer  judgment  in  the  action,  defendant  will,  on  demand, 
redeliver  the  attached  property  so  released,  to  the  proper  officer, 
to  be  applied  to  the  payment  of  the  judgment,  and  that  in  de- 
iiaalt  thereof  the  defendant  and  sureties  will,  on  demand,  pay 
to  the  plaintiff  the  full  value  of  the  property  released.    The 
court  or  judge  making  such  order  may  fix  the  sum  for  which 
the  undertaking  must  be  executed,  and  if  necessary  in  fixing 
such  sum  to  know  the  value  of  the  property  released,  the  same 
may  be  appraised  by  three  disinterested  persons  to  be  appointed 
for  that  purpose.    The  sureties  may  be  required  to  justify  be- 
fore the  couit  or  judge,  and  the  property  attached  cannot  be 
release^from  the  attachment  without  their  justification,  if  the 
same  be  required. 

Stat.  1851, 72,  read :  "  Upon  snch  application  the  defendant  shall  de- 
liver to  tho  court  or  judge  an  undertaking  executed  by  at  least  two 
fluretiea,  residents  and  &:eeholdera  in  the  county,  to  the  effect  that  tho 
sureties  will,  on  demand,  pay  to  the  plaintiff  the  amount  of  any  judg- 
ment that  may  be  recovered  against  tho  defendant  in  the  action,  not  ex- 
ceeding the  sum  spec^ded  in  the  undertaking,  which  shall  be  sufficient 
to  satisfy  the  amor.nt  claimed  by  tho  plaintiff  in  his  complaint,  and  the 
costs.  The  sureties  may  be  required  to  justify,  on  such  application  be- 
fore the  judge  or  court,  and  the  property  attached  shall  not  be  released 
from  the  attachment  yrithout  their  justification,  if  the  same  be  re- 
quired." 

Stat.  1854, 61,  inserted  in  1851,  the  words  "  or  householder ;  "also  words 
"in  favor  of  the  plaintiff  "  instead  of  "against  the  defendant." 

StaL  1863, 305,  same  as  above  section  555,  inserting  "  executed  by  the 
defendant  and  "  instead  of  "  on  behalf  of  the  defendant  by." 

Stat.  1863-'  4,  44,  same  as  above  section  555. 

18Cal.339:26Cal.540. 

$  556,  #  ($  138.)  The  defendant  may,  also,  any  time  before 
he  time  for  uiswering  expires,  apply,  on  motion,  upon  reason- 
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able  notice  to  the  plaintiff,  to  the  court  in  which  the  action  is 
brought,  or  to  the  judge  thereof,  or  to  a  county  judge,  that 
the  attachment  be  discharged  on  the  ground  that  the  writ  was 
improperly  or  irregularly  issued. 

Stat.  1851,  72,  contained  the  vrorda  "to  the  judge  who  made  the  order, 
or  the  court  in  \rhich  the  action  is  brought,"  instead  of  "  to  the  court  in 
which  the  action  is  brought,  or  to  a  judge  thereof  or  to  a  county  judge ;" 
also  omitted  "or  irregularif." 

Stat.  1851,  61,  omitted  words  "  or  irregularly  "  from  above  section  586. 

Stat.  IS58, 153,  read:    "  In  all  cases  where  property  or  effects  shall  be 

attached,  the  defendant,  or  any  creditor  of  the  defendant,  interested, 

may  file  a  plea,  in  the  nature  of  a  plea  in  abatement,  under  oath,  putting 

in  lESue  the  truth  of  the  facts  alleged  in  the  afladaTit  on  which  the 

attachment  was  sued  out." 

Stat.  1800, 301,  same  as  above  section  )}56L 
10  Cal.  337. 

$  557.  4  (^  139.)  If  the  motion  be  made  upon  affidavits  on 
the  part  of  the  defendant,  but  not  otherwise,  the  plaintiff  may 
oppose  the  same  by  affidavits  or  other  evidence,  in  addition  to 
those  on  which  the  attachment  was  made. 

Stat.  1858, 153,  read:  "Upon  such  issue  the  plaintiff  shall  be  held  to 
prove  that  the  facts  alleged  by  him  in  said  affidavit,  as  the  grounds  of 
the  attachment,  existed  at  the  time  of  the  issuance  of  the  writ  of 
attachment." 

Stat^  1860,  301,  and  1851,  72,  same  as  section  657. 

$  558.  #/$  140.)  If,  upon  such  application,  it  satisfactorily 
appears  that  the  writ  of  attachment  was  improperly  or  irreg- 
ularly issued,  it  must  be  discharged. 

Stat.  1860, 302. 

Stat.  1851, 72,  omitted  the  words  "  or  irregularly." 

Stat.  1898, 154,  read :  "  If  the  issue  bo  found  against  the  plaintiff,  the 
attachment  shall  be  dismissed  at  the  cost  of  the  plaintiff,  and  his  sure- 
ties shall  thereupon  be  liable  upon  the  bond  for  all  damages  sustained 
by  the  defendant,  in  consequence  of  the  issuing  of  the  attachment." 

$  559,  *  ($  141.)  The  sheriff  must  return  the  writ  of  attach- 
ment with  the  summons,  if  issued  at  the  same  time ;  otherwise, 
within  twenty  days  after  its  receipt,  with  a  certiUcate  of  his 
proceedings  indorsed  thereon  or  attached  thereto. 

Stat.  1851, 72,  added  the  words:  "  The  provisions  of  this  chapter  shall 
not  apply  to  any  suits  already  commenced,  but  so  far  as  such  suits  may 
be  concerned,  the  act  entitled  '  an  act  to  regulate  proceedings  against 
debtors  by  attachment,'  passed  April  22d,  1850,  shall  be  deemed  in  fnl  1 
force  and  effect" 

5  Cal.  S3;  6  Cal.  85:  8  CaL  21 ;  11  Cal.  238. 


\ 
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OHAPTEB  V. 

BECEIYEBS. 

Saonoir  S64.  Appointment  of  Teoelver. 

565.  Appobitment  of  receiTera  upon  difBolation  of  cor- 
poration. 

506.  Who  shall  not  be  appointed. 

567.  Oath  and  undertaking. 

568.  Powers  of  receivers. 

569.  Investment  of  funds. 

^  564^  (N.  8.)  A  receiver  may  be  appointed  by  the  oouH 
in  which  an  action  is  pending,  or  by  thp  judge  thereof— 

1.  In  an  action  by  a  vendor  to  vaoatif'b  fraudulent  purchase 
of  property,  or  by  a  creditor  to  subject  any  property  or  fund 
to  his  claim,  or  between  partners  or  others  jointly  owning  or 
interested  in  any  property  or  fund,  on  the  application  of  the 
plaintiff,  or  of  any  party  whose  right*  to  or  interest  in  the 
property  or  fund,  or  the  proceeds  thereof,  is  probable,  and 
where  it  is  shown  that  the  property  or  fxmd  is  in  danger  of  be- 
ing loet,  removedor  materially  injured. 

2.  In  an  action  by  a  mortgagee  for  the  foreclosure  of  his 
mortgage  and  sale  of  the  mortgaged  properly,  where  it  appears 
that  the  mortgaged  property  is  in  danger  of  being  lost,  removed 
or  materially  injured,  or  that  the  condition  of  the  mortgage 
has  not  been  performed,  and  that  the  property  is  probably  in- 
sufficient  to  discbarge  the  mortgage  debt. 

3.  After  judgment,  to  carry  the  judgment  into  effect. 

4.  After  judgment,  to  dispose  of  the  property  according  to 
the  judgment,  or  to  preserve  it  during  the  pendency  of  an  ap- 
peal, or  in  proceedings  in  aid  of  execution,  when  an  execution 
has  been  returned  unsatisfied,  or  when  the  judgment  debtor 
refuses  to  apply  his  property  in  satisfaction  of  the  judgment. 

5.  In  the  cases  when  a  corporation  has  been  dissolved,  or 
ia  insolvent,  or  in  imminent  danger  of  insolvency,  or  has  for- 
feited its  corporate  rights. 

6.  In  all  other  cases  where  receivers  have  heretofore  been 
appointed  by  the  usages  of  courts  of  equity. 
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There  was  no  simiUr  provision  in  statute  of  1851. 

Stat.  185i,  Cl-2,  read:  "Sl-iS.  A  reoeiver  may  be  apixiiniad  by  the 
ooort  in  vrhioh  the  action  is  pending,  or  by  a  judge  thereof: 

"Ist.  Before  jnd^nent,  provisionally,  on  the  application  of  either 
party  when  he  establishes  ikprbna facia  richt  to  the  property,  or  to  an  in- 
terest in  the  property  (which)  is  the  subject  of  the  action,  and  which  is 
in  possession  of  an  adverse  party,  and  the  property  or  its  rents  and  iwofita 
are  in  danger  of  being  lost  or  matarially  injured  or  impaired. 

"2d.  After  judgment,  to  dispose  of  the  property  according  to  the 
judgment,  or  to  preserve  it  during  the  pending  of  an  appeal :  and, 

"3d.  In  such  other  cases  as  are  in  accordance  with  the  practice  of 
courts  of  equity  jurisdiction." 

3  Cal.  3S3:  5  Gal.  4»:  6  Oal.  99,  41%;  8  Gal.  336;  13  Gal.  639;  16  Gal.  14«; 
22  Gal.  191:  25GaL  11;  26  GaL  447;  35  Gal.  4T6. 

$  565.  ($  N.  8.)  Upon  the  dissolution  of  any  corporation, 
the  district  court  of  the  county  in  which  the  corporation  car- 
ries on  its  business,  dr  has  its  principal  place  of  business,  on 
application  of  any  creditor  of  the  corporation,  or  of  any  stock- 
holder or  member  thereof,  may  appoint  one  or  more  persons 
to  be  receivers  or  trustees  of  the  corporation,  to  take  charge  of 
the  estate  and  effects  thereof,  and  to  collect  the  debts  and  prop- 
erty due  and  belonging  to  the  corporation,  and  to  pay  the  out- 
standing debts  thereof,  and  to  divide  the  moneys  and  other 
property  that  shall  remain  over,  among  the  stockholders  or 
members. 

This  section  is  a  snbstitate  for  statute  18f0, 347,  f S 16  and  18,  and  Btat* 
186?,  199,  §  2& 

$  560.  (N.  S.)  No  party,  or  attorney,  or  person  interested 
in  an  action,  can  be  appointed  receiver  therein. 

$  667.  (N.  S. )  Before  entering  upon  his  duties,  the  receiver 
must  be  sworn  to  perform  them  faithfully,  and  with  one  or 
more  sureties,  approved  by  the  court  or  judge,  execute  an  un" 
dertaking  to  such  person,  and  in  such  sum  as  tiie  court  or  judge 
may  direct,  to  the  effect  that  he  will  faithfully  discharge  the 
duties  of  receiver  in  the  action,  and  obey  the.  orders  of  the 
court  therein. 

Stat.  1851  contained  nothing  similar, 

$  668.  (N.  S.)  The  receiver  has,  nnder  the  control  of  the 
court,  power  to  bring  and  defend  actions  in  his  own  name,  as 
receiver ;  to  take  and  keep  possession  of  the  property,  to  re- 
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oeive  rents,  collect  debts,  to  compound  'for  aind  compromise 
the  same,  to  make  transfers,  and  generally  to  do  such  acts  re- 
specting the  property  as  the  court  may  authorize. 

Stat.  1851  contained  nothing  sinular. 

6GaL4:d:306. 

$  569.  (N.  S.)  Funds  in  the  hands  of  a  receiver  may  be  in- 
vested upon  interest,  by  order  of  the  court ;  but  no  such  order 
can  be  made,  except  upon  the  consent  of  all  the  parties  to  the 
action.  .  *  . 

Stat.  1S51  contained  nothing  similar. 
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CHAPTER  VI. 

DEPOSIT  rr  COUET. 

SBcnoN  572.    Deposit  in  court. 

673.    Money  paid  to  clerk  must  be  deposited  "with  county 

treasurer. 
574.    Manner  of  enforcing  the  order. 

$  579.  ($  142.)  When  it  is  admitted  by  the  pleading,  or 
shjown  upon  the  examination  of  a  party,  that  he  has  in  his  pos- 
session or  under  his  control  any  money  or  other  thing  capable 
of  delivery,  which,  being  the  subject  of  litigation,  is  held  by 
him  as  trustee  for  another  party,  or  which  belongs  or  is  due  to 
another  party,  the  court  may  order  the  same,  upon  motion,  to 
be  deposited  in  court  or  delivered  to  such  party,  upon  such 
concRtions  as  may  be  just,  subject  to  the  further  direction  of 
the  court. 

^  573.  If  the  money  is  deposited  in  court  it  must  be  paid 
to  the  clerk,  who  must  deposit  it  with  the  county  treasurer,  by 
him  to  be  held  subject  to  the  order  of  the  court.  For  the  safe 
keeping  of  the  money  deposited  with  him  the  treasurer  is  liable 
on  his  official  bond. 

FZde,  statute  1863-'64,  468. 

$  574.  (N.  S.)  Wheneyer,  in  the  exercise  of  its  authority,  a 
court  has  ordered  the  deposit  or  delivery  of  money  or  other 
ihing,  and  the  order  is  disobeyed,  the  court,  beside  punishing 
the  disobedience,  may  make  an  order  requiring  the  sheriff  to 
take  the  money  or  thing  and  depositor  deliver  it  in  conformity 
with  the  direction  of  the  court. 
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$  577 


TITLE   VIII. 

OF  THE  TRIAL  AND  JUDGMENT  IN  CIVIL  ACTIONS, 

Chapteb  I.  Judgment  in  oenehal. 

ir.  Judgment  upon'  failure  to  answeb, 

m.  Issues — the  mode  of  triaij  and  posvponements. 

IV.  Tbial  by  juby. 

V.  Tbial  bt  the  coubt. 

VI.  Of  befebences  and  tbials  by  befebees. 

Vll.  Pbovisions  belating  to  tbials  in  general. 

YUl.  The  KAJfKEB  OF  GiviNa  and  entbbino  judgment. 


CHAPTEE  L 


JUDGMENT  IN  GENERAL. 


Bbotxov  677. 
678. 
679. 

680. 
681. 
682. 


Judgment  defined. 

Judgment  may  be  for  or  against  one  of  the  parties. 
Judgment  may  be  against  one  party  and  action  pro- 
ceed as  to  others. 
The  relief  to  be  awarded  to  the  plaintiff. 
Action  may  be  dismissed  or  nonsuit  entered. 
All  other  judgments  are  on  the  merits. 


(  577.  (^  144.)  A  judgment  is  the  final  determinatioix  of 
the  rights  of  the  parties  in  au  action  or  proceeding. 

Stat.  1851,  73,  added  words  "  and  may  be  entered  in  term  or  yaoation." 

1  Oal.  134;  9  Cal.  173;  12  Cal.  467;  13  Cal.  61 ;  14  Cal.  117 ;  18  Cal.  625;  20 
Cal.90;  21  Cal.  151;  27  Oal.  228;  28  Gal.  335;  31  Gal.  273;  33  Gal.  474;  Uahn 
va.  KeUey,  34  Oal.  391;  35  Oal.  5^;  36  Gal..  230;  37  Oal.  282,  437,  4»;  39 
Cal.  689. 

Eiectment:  9  Gal.  213;  14  OaL  465;  IS  GaL  108,  219;  32  Cal.  ^3, 645;  S2 
CU.  176;  35  Oal.  316;  36  GaL  625;  40  Ct^  297. 

Effect  of  judgments  as  evidence:  'See  {  1908. 
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(  578.  ($  145.)  Judgment  may  be  given  for  or  against  one 
or  more  of  several  plamtifEs,  and  for  or  against  one  or  more 
of  several  defendants ;  and  ifc  may,  when  the  justice  of  t&e  case 
requires  it,  determine  the  ultimate  rights  of  the  parties  on 
each  side,  as  between  themselves. 

1  Cal.  W ;  9 Cal.  286;  18  Cal.  399, 402;  28 Cal.  26;  39 Oal.  412.  See  8  413. 

$  679.  (^  146.)  In  an  action  against  several  defendants, 
the  court  may,  in  its  discretion,  render  judgment  against  one 
or  more  of  tBem,  leaving  the  action  to  proceed  against  the 
others,  wlienever  a  several  judgment  is  proper. 

28  Oal.  26;  29  CaL  429. 

$  680.  ($  147.)  The  relief  granted  to  the  plaintiff,  if  there 
be  no  answer,  cannot  exceed  that  which  he  shall  have  demand- 
ed  in  his  complaint ;  but  in  any  other  ca«e,  the  court  may  grant 
him  any  relief  consistent  with  the  case  made  by  the  complaint 
and  embraced  within  the  issue. 

10  Cal.  299;  II  CaL  19;  20  CaL  91, 628;  22  Cal.  633, 651;  27  Gal.  102,  6I»;  28 
Cal.  289.  628;  29 Cal.  165;  30 .CaL 530;  32 CaL  639;  34  Cal.  76, 79;  37  Cal.  282- 

$  681.  (^  148.)  An  action  may  be  dismissed  or  a  judgment 
of  nonsuit  entered  in  the  following  cases : 

1.  By  the  plaintiff  himself,  at  any  time  before  trial,  upon 
the  payment  of  costs,  if  a  counter  chiim  has  not  been  made. 
If  a  provisional  remedy  has  been  allowed,  the  imdertaking 
must  thereupon  be  delivered  by  the  clerk  to  the  defendant, 
who  may  have  his  action  thereon. 

2.  By  either  party,  upon  the  written  consent  of  the  other. 
8.    By  the  court,  when  the  plaintiff  fails  to  appear  on  the 

trial,  and  the  defendant  appears  and  asks  for  the  dismissal. 

4.  By  the  court,  when,  upon  the  trial,  and  before  the  final 
submission  of  the  case,  the  plaintiff  abandons  it. 

6.  By  the  court,  upon  motion  of  the  defendant,  when,  upon 
the  trial,  the  plaintiff  fails  to  prove  a  sufficient  case  for  the 
jury. 

The  dismissal  mentioned  in  the  first  two  subdivisions  is 
made  by  an  entry  in  the  clerk's  register.  Judgment  may  there- 
upon be  entered  accordingly. 

1  Cal.  106. 125, 221 :  3  Cal.  185;  4  Cal.  117;  8  Cal.  291;  9  Cal.  268;  13  Cal. 
40,637;  14  Cal. 576:  15CaL387: 18CaL76:  20CaL»2./«6:  2aca.  lQa.4ia:  « 
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CU.  9M;  27  OaL  4T0;  29  Oal.  W,  264;  SI  Cal.  418, 629;  82  CaL  488:  33  CM. 
HI;  39  C«l.  221, 

^  58a.     ($  149.)  In  every  case,  other  than  those  mentioned 
in  the  last  section,  judgment  must  be  rendered  on  the  merits. 


CHAPTER  IL 

JUDGMENT  UPON  FAILURE  TO  ANSWER. 

Sbgkeos  1185..    In  what  cases  Judgment  may  be- had  upon  the  fallnro 

of  the  defendftQt  to  answer. 

$  585.  ({ 150.)  Judgment  may  be  had,  if  the  defendant 
fEol  to  ajiswer  the  complaint,  as  follows : 

1.  In  an  action  arising  npon  contract  for  the  recovery  of 
money  or  damages  only,  if  no  answer  has  been  filed  with  the 
clerk  of  the  court  within  the  time  specified  in  the  summons, 
or  SQch  further  time  as  may  have  been  granted,  the  clerk,  upon 
application  of  the  plaintiff,  must  enter  the  default  of  the 
defendant,  and  immediately  thereafter  enter  judgment  for  the 
amount  specified  in  the  summons,  including  the  costs,  agains, 
the  defendant,  or  against  one  or  more  of  several  defendants 
in  the  cases  provided  for  in  section  four  hundred  and  fourteen. 

2.  In  other  actions,  if  no  answer  has  been  filed  with  the 
derk  of  the  court  within  the  time  specified  in  the  summons, 
or  such  further  time  as  may  have  been  granted,  the  clerk  must 
enter  the  default  of  the  defendant ;  and  thereafter  the  plaintiff 
may  apply  at  the  first  or  any  subsequent  term  of  the  court  for 
the  relief  demanded  in  the  complaint.  If  the  taking  of  an 
account,  or  the  proof  of  any  fact,  is  necessary  to  enable  the 
court  to  give  judgment,  or  to  carry  the  judgment  into  effect, 
file  court  may  take  the  account  or  hear  the  proof;  or  may,  in 
its  discretion,  order  a  reference  for  that  purpose.  And  where 
the  action  is  for  the  recovery  of  damages,  in  whole  or  in  part, 
the  court  may  order  the  damages  to  be  assessed  by  a  jury ;  or 

o.  c.  p.— 1«  • 
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if,  to  determine  the  amonnt  of  damages,  the  examination  of  a 
long  account  be  involved,  by  a  reference  as  above  provided. 

8.  In  actions,  where  the  service  of  the  summons  was  by 
publication,  the  plaintiff,  upon  the  expiration  of  the  time  for 
answering,  may,  upon  proof  of  the  publication,  and  that  no 
answer  has  been  filed,  apply  for  judgment ;  and  the  court  must 
thereupon  require  proof  to  be  made  of  the  demand  mentioned 
in  the  complaint ;  and  if  the  defendant  be  not  a  resident  of 
the  state,  must  require  the  plaintiff  or  his  agent  to  be  examined 
on  oath,  respecting  any  payments  that  have  been  made  to  the 
plaintiff,  or  to  any  one  for  his  use,  on  account  of  such  demand, 
and  may  render  judgment  for  the  amount  which  he  is  entitled 
to  recover. 

Stat.  1851, 74,  need  "designated  in  the  order  of  publication*'  instead 
of  "for answering;"  and" necessary "  for " involved." 

1  Oali 94;  2 CaL  241 ;  4  Cal. 254;  6 Cal.  173;  9 Gal.  190;  10 Cal.  441,  555;  11 
Cal.  250;  14  Cal.  117, 210;  15  CaL  23;  16  Cal.  381 ;  17  Cal.  564;  XB  Cal.  420;  21 
CaL  425;  27  Cal.  99, 102, 495;  28  Cal.  212, 649, 668 ;  30  Cat.  92,  192, 202. 5W;  Sk 
CaL 238;  82  CaL  634;  34  CaL  25;  35 OaL  97;  97  OaL 465;  40 OaL 439. 


183  TBUIi.  M  588^99 

CHAPTEK  in. 

ISSUES— THE  MODE  OFTBIAL  AND  POSTPONEMENTS. 

SxcxiON  588.    Issue  defined,  and  the  different  kinds. 

689.  Issue  of  law,  how  raised. 

690.  iBsae  of  fact,  how  raised. 

691.  Issue  of  law,  how  tried. 

602.  Issao  of  fact,  how  tried.    When  issues  both  of  law 

and  fact,  the  former  to  be  first  disposed  of. 

603.  Clerk  must  enter  causes  on  the  calendar,  to  remain 

until  disposed  of. 

604.  Parties  may  bring  issue  to  trial. 

695.  Motion  to  postpone  a  trial  for  absence  of  testimony, 
requisites  of. 

096.  In  cases  of  adjournment  a  party  may  have  the  testi- 
mony of  any  witnesi  taken. 

$  588.  ($  151.)  Issues  arise  upon  the  pleadings  when  a  fact 
or  conclusion  of  law  is  maintained  by  the  one  party  and  is  con- 
troverted  by  the  other.    They  aie  of  two  kinds : 

1.  Of  law ;  and, 

2.  Of  fact. 

^  589.     (^  152.)  An  issue  of  law  arises  upon  a  demnxreirto 
the  complaint  or  answer,  or  to  some  part  thereof. 
Stat.  IS.'M,  62. 
Stat.  1851, 74,  omitted  "or  answer." 

$  590.     ($  153.)  An  issue  of  fact  arises— 

1.  Upon  a  material  allegation  in  the  complaint  controyerted 
by  the  answer ;  and, 

2.  Upon  new  matters  in  th&  answer,  except  an  issue  of  law 

18  joined  thereon. 

Sut.  1854, 62. 

Stat.  1851, 74,  omitted  **  except  an  issue  of  law  is  Joined  thereon." 

4  591.     (^  154.)  An  issue  of  law  must  be  tried  by  the.court, 
unless  it  is  referred  upon  consent. 
Stat.  1851, 74,  added  "  as  provided  in  chapter  VI  of  this  title.'* 

^  59»,  ($  15C .)  An  issue  of  fact  must  be  tried  by  a  jury, 
unless  a  jury  trial  is  waiv^,  or  a  reference  be  ordered,  as  pro- 
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Tided  in  this  code.    Where  there  are  issnes  both  of  law  and 
fact,  the  issues  of  law  must  be  first  disposed  of. 

Stat.  1851, 74,  inserted  "  to  the  sune  complaint,"  alter  "  law  and  fact.'* 
6Cal.  122;  9  Cal.  251 ;  21  Cal.  425;  23  Gal.  335;  30  Cal.  511 ;  32  Cal.  208. 
Equity  cases :    4  Cal.  6 ;  5  Cal.  192 ;  8  Cal.  501 ;  16  Cal.  249. 

$  59d.  (^  1^6.)  The  clerk  must  enter  causes  upon  the  cal- 
endar of  the  court  according  to  the  date  of  issue.  Causes  once 
placed  on  the  calendar  for  a  general  or  special  term,  if  not  tried 
or  heard  at  such  term,  must  remain  upon  ^e  calendar  from 

court  to  court,  until  finally  disposed  of. 

» 

$  594.  (^  157.)  Either  party  may  bring  an  issue  to  trial  or 
to  a  hearing,  and  in  the  absence  of  the  adverse  party,  unless 
the  court,  for  good  cause,  otherwise  direct,  may  proceed  with 
his  case,  and  take  a  dismissal  of  the  action,  or  a  verdict  or 
judgment,  as  the  case  may  require. 

$  595.  (^  158.)  A  motion  to  postpone  a  trial  on  the  ground 
of  the  absence  of  evidence  can  only  be  made  upon  affidavit, 
showing  the  materiality  of  the  evidence  expected  to  be  obtained, 
and  that  due  diligence  has  been  used  to  procure  it.  The  court 
may  also  require  the  moving  party  to  state,  upon  affidavit,  the 
evidence  which  ho  expects  to  obtain ;  and  if  the  adverse  party 
thereupon  admit  that  such  evidence  would  be  given  and  that 
it  be  considered  as  actually  given  on  the  trial,  or  offered  and 
overruled  as  improper,  the  trial  must  not  be  postponed. 

1  Cal.  404;  2  Cal.  183,  270;  3  Cal.  185;  6  Cal.  249;  7  Cal.  418;  8  Cal.  89;  9 
Gal.  211 ;  11  Cal.  21, 161 ;  14  Cal.  358,  419;  17  Cal.  123;  23  Cal.  156;  31  Cal.  96. 
218 ;  32  Cal.  102 ;  35  Cal.  552 ;  40  CaL  468. 

$  696.  (^  664.)  The  party  obtaining  a  postponement  of  a 
trial  in  any  court  of  record  must,  if  required  by  the  adverse 
party,  consent  that  the  testimony  of  any  witness  of  such  ad- 
verse party,  who  is  in  attendance,  be  then  taken  by  deposition 
before  a  judge  or  clerk  of  the  court  in  which  the  case  is  pend- 
ing, or  before  such  notary  public  aa  the  court  may  indicate, 
which  must  accordingly  be  done,  and  the  testimony  so  taken 
may  be  read  on  the  trial,  with  the  same  effect,  and  subject  to 
the  same  objections,  as  if  the  witnesses  were  produced. 

Stat.  1851,  contained  no  similar  provision. 

SUt.  1854, 73.  IS  same  as  586. 


Ids  TOBMAXION  OF  lUSY.  ^  600-601 

OHAPTEB  IV. 

TEIAL  BT  JUB7« 
Axnax^  I.  ToBiCAnoH  of  jubt. 

XL     COIIDUOT  OF  XHB  XBUL. 


ABTIOLE  I. 

fOBMATION  OP  THB-JUBT. 

SioDoir  600' 

601. 

602. 
603. 
60i. 

Jvaj,  hovT  drawn. 

Challenges.   Each  party  entitled  to -four  pevemptoiy 

challenged. 
Oronnds  of  challenge. 
Challenges,  hovr  tried. 
Jory  to  he  sworn. 

$  600.  ($  1(^9.)  When  the  action  is  called  for  trial  by  jury, 
the  clerk  must  draw  from  the  trial  jury  box  of  the  court  the 
ballots  containing  the  names  of  the  jurors,  until  the  jury  is 
completed  or  the  ballots  are  exhausted. 

Stat.  1851, 75,  read:  "When  the  action  is  called  for  trial  by  jury,  the 
elevk  shall  prepare  separate  ballots  containing  the  names  of  the  jurors 
summoned  who  have  appeared  and  not  been  excused,  and  deposit  them 
in  a  box.  He  shall  then  draw  from  .the  box  twelve  names,  and  the  per- 
sons whose  names  are  drawn  shall  constitute  the  jury.  If  the  ballots 
become  exhausted  before  the  jury  is  complete,  or  if  from  any  cause  a 
juror  or  jurors  be  excused  or  disoharged,  the  sheriff  shall  summon,  un- 
der the  direction  of  the  court,  from  the  citizens  of  the  county  and  not 
from  bystanders,  so  many  qualified  persons  as  may  be  necessary  to  com- 
plete the  jury.  The  jury  shall  consist  of  twelve  persons,  unless  the 
parties  consent  to  a  less  number.  The  iNurties  may  consent  to  any  num- 
ber not  less  than  three.  Such  consent  shall  be  entered  by  the  clerk  in 
the  minutes  of  the  triaL" 

37  Oal.  fi77. 

$  601.  (^  161.)  Either  party  may  challenge  the  jurors,  but 
when  there  are  geyeral  parties  on  either  side,  they  must  join 
in  a  challenge  before  it  can  be  made.    The  challenges  are  to 
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individual  jurors,  and  are  either  peremptory  or  for  cause. 
Each  party  is  entitled  to  four  peremptory  challenges. 

23Cal.3T5;37Cal.  679. 

$  603.  (^  162.)  ChallengeB  for  caose  may  be  taken  on  one 
or  more  of  the  folloiving  grounds : 

1.  A  want  of  any  of  the  qualifications  prescribed  by  this 
code  to  render  a  person  competent  as  a  juror. 

2.  Consanguinity  or  affiniiy,  within  the  third  degree,  to  any 
party. 

3.  Standing  in  the  relation  of  guardian  and  ward,  master  and 
servant,  employer  and  clerk  or  principal  and  agent,  to  either 
party,  or  being  a  member  of  the  family  of  either  party,  or 
a  partner  in  business  with  either  party,  or  surety  on  any  bond 
or  obligation  for  either  party. 

4.  Having  served  as  a  juror  or  been  a  witness  on  a  previous 
trial  between  the  same  parties,  for  the  same  cause  of  action. 

5.  Interest  on  the  part  of  the  juror  in  the  event  of  the  action 
or  in  the  main  question  involved  in  the  action,  except  the  in- 
terest of  the  juror  as  a  member  or  citizen  of  a  municipal  cor- 
poration. 

6.  Having  formed  or  expressed  an  unqualified  opinion  or 
belief  as  to  the  merits  of  the  action. 

7.  The  existence  of  a  state  of  mind  in  the  juror  -evincing 
enmity  against,  or  bia&  to,  either  party. 

Stat.  IS60,  302.  read  "being  Beoarit7".for  "sarety."  Stat.  1851,  76, 
omitted  the  words  "  exoept  the  interest  of  a  juror  as  a  member  or  citi- 
zen of  a  mTimcipal  corporation." 

12  Cal.  483. 

Sub-division  4:  14  Cal.  1S7;  18  Cal.  106. 

Sub-division  6: 1  Cal.  37;  11  Cal.  68;  I60aL  128;  40 Ca).  263. 

ST7B-Dr7iBiON  7:  6  Cal.  347 ;  38  CaL  61. 

$  GOO.  ($  163.)  Challenges  for  cause  must  be  tried  by  the 
court.  The  juror  challenged  and  any  other  person  may  be 
examined  as  a  witness  on  the  trial  of  the  challenge. 

^  604.  ($  160. )  As  soon  as  the  jury  is  completed,  an  oath  must 
be  administered  to  the  jurors,  in  substance,  that  they  and  each 
of  them  will  well  and  truly  try  the  matter  in  issue  between 

,  the  pbintiff,  and ,  defendant,  and  a  true  verdict 

render  according  to  the  evidence. 

Stat.  1851, 75,  inserted  "  or  affirmation  "  after  "oath." 
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Smxxon  607.    Order  of  proceedings  on  trial. 

608.  Charge  to  the  jury.    Gonrt  must  faxniah  in  ^rritlng, 

upon  request,  the  points  of  Isw  contained  therein. 

609.  Special  instructions. 

610.  View  by  jury  of  the  premises. 

611.  Admonition  vhen  jury  permitted  to  separate. 
613.    Jury  may  take  with  them  certain  papers. 

613.  Deliberation  of  jury,  how  conducted. 

614.  May  come  into  court  for  further  instructions. 
616.    Proceedings  in  case  a  juror  become  siclc 

616.    "When  prevented  from  giving  verdict,  thejooose  naj 

be  again  tried. 
617     While  jury  are  absent,  court  may  adjourn  from,  time 

to  time.    Sealed  verdict.    Final  adjournment  dig- 

chafes  the  jury. 

618.  Verdict,  how  declared.    Form  of.    PoUlog  the  jury. 

619.  Proceedings  when  verdict  is  inf  onnaL 

$  607.  (N.13.)  When  the  jury  has  been  sworn,  the  trial 
miut  prooeed  in  the  following  order,  nnless  the  judge,  for 
special  reasons  otherwise  directs : 

1.  The  plaintiff  after  stating  the  issue  and  his  cane,  must 
produce  the  evidence  on  his  part. 

2.  The  defendant  may  then  open  his  defence,  and  offer  his 
evidence  in  support  thereof. 

3.  The  parties  may  then  respectively  offer  rebutting  evidence 
only,  unless  the  court,  for  good  reason,  in  furtherance  of  j'ufh 
tice,  permit  them  to  offer  e'^  idence  upon  their  original  case. 

4.  When  the  evidence  is  concluded,  unless  the  case  is  sub- 
mitted to  the  jury  on  either  side  or  on  both  sides  without  argu- 
ment, the  plaintiff  must  commence  and  may  conclude  the 
argument. 

5.  If  several  defendants,  having  separate  defences  appear 
by  different  counsel,  the  court  must  determine  their  relative 
order  in  the  evidence  and  argument. 

6.  The  court  may  then  charge  the  jury. 


.^  60&4U  TRIAL  BY  JUKI,  3t88 

$  608.  ($  165.)  In  charging  the  jury  the  court  may  state  to 
them  all  matters  of  law  which  it  thinks  necessary  for  their 
information  in  giving  their  verdict ;  and,  if  it  state  the  testi- 
mony of  the  case,  it  must  inform  the  jury  that  they  are  the 
exclusive  judges  of  all  questions  of  fact.  The  court  must 
furnish  to  either  party,  at  the  time,  upon  request,  a  statement 
in  writing  of  the  i)oint8  of  law  contained  in  the  charge ;  or 
sign,  at  the  time,  a  statement  of  such  points  prepared  and  sub- 
mitted by  tile  counsel  of  either  party. 

2  Gal.  39;  6  CaL  119, 217,  433;  8  Cal.  216.  275,  390;  13  Gal.  599;  16  CaL  78; 
17  Cal.  123;  18  Gal.  376;  19  Cal.  143;  20  Gal.  56, 432;  22  Cal.  42;  23  Cal.  193. 
331 ;  24  Gal.  18, 339 ;  25  Gal.  197, 470 ;  29  Gal.  555;  30  Gal.  312, 539, 630;  31  CaL 
115;  32  CaL  231, 280;  36 CaL  255,  401;  38  Gal.  362;  39  CaL  24, 573, 690. 

$  609.  (N.  S.)  Where  either  party  asks  special  instmo- 
tions  to  be  given  to  the  jury,  the  court  must  either  give  such 
instruction,  as  requested,  or  refuse  to  do  so,  or  give  the  instruc- 
tion with  a  modification,  in  such  manner  that  it  may  distinctly 
appear  what  instructions  were  given  in  whole  or  in  part. 

2  Cal.  172 ;  5  Gal.  491 ;  8  Cal.  87, 390 ;  13  Gal.  172 ;  19  CaL  476,  683 ;  25  Cal. 
460;  27  Gal.  507  30;  CaL  630;  32  Cal.  280;  34  Gal.  108;  35  Cal.  656;  36 CaL 
255;  37  CaL  154;  40  Cal.  545. 

• 
$  610.  (N.  S.)  When  in  the  opinion  of  the  court  it  is 
proper  for  the  jury  to  have  a  view  of  the  property  which  is  the 
subject  of  litigation,  or  of  the  place  in  which  any  material  fact 
occurred,  it  may  order  them  to  be  conducted,  in  a  body,  under 
the  charge  of  an  officer,  to  the  place,  which  shall  be  shown  to 
them  by  some  person  appointed  by  the  court  for  that  purpose. 
While  tiie  jury  are  thus  absent  no  person,  other  than  the  per- 
son so  appointed,  shall  speak  to  them  on  any  subject  connected 
with  the  trial. 

$  611.  (N.  S.J  If  the  jury  are  permitted  to  separate, 
either  during  the  trial  or  after  the  case  is  submitted  to  them, 
they  shall  be  admonished  by  the  court  that  it  is  their  duty  not 
to  converse  with,  or  suffer  themselves  to  be  addressed  by,  any 
other  person,  on  any  subject  of  the  trial,  and  that  it  is  their 
duty  not  to  form  or  express  an  opinion  thereon  imtil  the  case 
is  finally  submitted  to  them. 
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^  619.  (167.)  Upon  retiring  for  delioeration  the  jury  may 
tidce  ^th  them  all  papers  (except  depositions)  which  have  been 
reoeired  aa  OTidence  in  the  cause,  or  copies  of  such  papers  as 
ought  not,  in  the  opinion  of  the  court,  to  be  taken  from  the 
person  having  them  in  i>osse8sion ;  and  they  may  also  take  with 
them  notes  of  the  testimony  or  other  proceedings  on  the  trial, 
taken  by  themse^es  or  any  of  them,  but  none  taken  by  any 
other  person. 

36  Gal,  168. 

^  610.  ($  166.)  When  the  case  is  finally  submitted  to  the 
jury,  they  may  decido  in  court  or  retire  for  deliberation.  If 
they  retire,  they  must  be  kept  together,  in  some  convenient 
place,  under  charge  of  an  officer,  until  they  agree  upon  a  ver- 
dict or  are  discharged  by  the  court.  Unless  by  [^order  of  the 
court,  the  officer  having  them  under  his  charge  must  not  suffer 
any  communication  to  be  made  to  them,  or  make  any  himself, 
except  to  ask  them  if  they  are  agreed  upon  their  verdict ;  and 
he  must  not,  before  their  verdict  is  rendered,  communicate  to 
any  person  the  state  of  their  deliberations,  or  the  verdict 
agreed  upon. 

Stat.  1851, 76,  read:  "S 166.  After  hearing  the  charge,  the  jury  may 
either  decide  in  coart,  or  retire  for  deliberation.  If  they  retire,  they 
shall  be  kept  together  in  a  room  provided  for  them,  or  some  other  con- 
venient place,  under  the  charge  of  one  or  more  officers,  until  they  agree 
upon  their  verdict,  or  are  discharged  by  the  court.  The  officer  shall,  to 
theiateiost  of  his  ability,  keep  the  jury  together  separate  from  other 
persons;  he  shall  not  sufFer  any  communication  to  be  made  to  them,  or 
make  any  himself,  unless  by  order  of  the  court,  except  to  ask  them  if 
they  have  agreed  upon  their  verdict ;  and  he  shall  not,  before  the  verdict 
is  rendered,  communicate  to  any  person  the  state  of  their  deliberations, 
or  the  verdict  agreed  upon." 

$  614.  ($  168.)  After  the  jury  have  retired  for  deliberation^ 
if  there  be  a  disagreement  between  them  as  to  any  part  of  the 
testimony,  or  if  they  desire  to  be  informed  of  any  poin*  of  law 
arising  in  the  cause,  they  may  require  the  officer  to  conduct 
them  into  court.  Upon  their  being  brought  into  court,  the 
information  required  must  be  given  in  the  presence  of,  or  after 
notice  to,  the  parties  or  counsel. 

5CaLl«l 
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$  615.  (^  164.)  If,  after  the  impanelling  of  the  jury,  and 
before  verdict,  a  juror  become  sick,  so  as  to  be  imablf  to 
perform  his  duty,  the  court  may  order  him  to  be  discharged. 
In  that  case  the  trial  may  proceed  with  the  other  jurors,  or 
another  juror  may  be  sworn  and  the  trial  begin  anew ;  or  the 
jury  may  be  discharged  and  a  new  jury  then  or  afterwards 
impanelled.  ^ 

Stat.  1851, 76,  nsed  woids  "  a  new  jurjr"  instead  of  "another  juror.*' 

^  61G.  ($  169.)  In  all  cases  where  the  jury  are  discharged, 
or  prevented  from  giving  a  verdict,  by  reason  of  accident  or 
other  cause,  during  the  progress  of  the  trial,  or  after  the  cause 
is  submitted  to  them,  the  action  may  be  again  tried  imme- 
diately, or  at  a  future  time,  as  the  court  may  direct. 

$  61t.  (^  170.)  While  the  jury  are  absent  the  court  may 
adjourn,  from  time  to  time,  in  respect  to  other  business ;  but 
it  is  nevertheless  open  for  every  purpose  connected  with  the 
cause  submitted  to  the  jury,  until  a  verdict  is  rendered  or  the 
jury  discharged.  The  court  may  direct  the  jury  to  bring  in  a 
sealed  verdict,  at  the  opening  of  the  court,  in  case  of  an  agree- 
ment during  a  recess  or  adjournment  for  the  day.  A  final 
Ehdjoumment  of  the  court  for  the  term  discharges  the  jury. 

120aL483. 

$  618.  When  the  jury  have  agreed  upon  their  verdict,  they 
must  be  conducted  into  court,  their  names  called  by  the  clerk, 
uid  the  verdict  rendered  by  their  foreman.  The  verdict  must 
be  in  writing,  signed  by  the  foreman,  and  must  be  read  by  the 
elerk  to  the  jury,  and  the  inquiry  made  whether  it  is  their 
verdict.  If  any  juror  disagrees,  they  must  be  sent  out  again ; 
but  if  no  disagreement  be  expressed,  and  neither  party  requires 
\he  jury  to  he  polled^  the  verdict  is  complete  and  the  jury  dis- 
charged from  the  case.  Either  party  may  require  the  jury  to 
be  polled,  which  is  done  by  the  court  or  clerk  asking  each 
juror  if  it  is  his  verdict.  If  any  one  answer  in  the  negative, 
the  jury  must  again  be  sent  oui 

vide  i  Aid  and  note^ 

aOOaL69. 
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§  619.  When  the  yerdict  is  annonnoed,  if  it  is  informal  or 
insufficient  in  not  covering  the  issue  submitted,  it  may  be  car- 
rected  by  the  jury  under  the  advice  of  the  oourt,  or  the  jury 
may  be  again  sent  out. 

II  618  and  619  contain  the  snbstaaoe  of  sections  171, 172, 173  stet.  18S1, 
77,  except  that  the  latter  did  not  require  the  verdict  to  be  in  writing; 
and  the  foreman  delivered  the  verdict  in  respoase  to  the  inqniry  of  the 
detle.  to  which  the  Jniy  then  aeaented;  it  aleo  required  the  derk  to  ■ 
record  the  verdict  immediately,  before  reading  it  to  the  jvaj, 

2  GU.  181,  »4;  S  CU.  187 ;  4  OaL  MO ;  S4  OO.  66X 


ABTICLE  TIL 
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8E0TZ0N  624.    General  and  special  verdicts  defined. 

626.    When  a  gineral  or  special  verdict  may  he  rendered. 

626.  Verdict  in  actions  for  recovery  of  money  or  on  estab- 
lishing oonnter  claim. 

627  Verdict  in  actions  for  the  recovery  of  specific  personal 
property. 

628.    Entry  of  verdict. 

^  6a4.  ($  174.)  The  verdict  of  a  jury  is  either  general  or 
special.  A  general  verdict  is  that  by  which  they  pronounoe 
generally  upon  all  or  any  of  the  issues,  either  in  favor  of  the 
plaintifT  or  defendant;  a  special  verdict  is  that  by  which  tiie 
jury  find  the  facts  only,  leaving  the  judgment  to  the  court. 
The  special  verdict  must  present  the  conclusions  of  fact  as 
established  by  the  evidence,  and  not  the  evidence  to  prove 
them ;  and  those  conclusions  of  fi^^t  must  be  so  presented,  as 
that  nothing  shall  remain  to  the  court  but  to  draw  from  them 
conclusions  of  law. 

IS  Cal.  161 ;  25  Gal.  479;  38  Cal.  507 ;  40  Cal.  418. 

Special  verdicts:  16  Cal.  113;  19  Cal.  1«1 ;  23  Cal.  482 

$  6d5.  ($  175.)  In  an  action  for  the  recovery  of  money 
only,  or  specific  real  property,  the  jury,  in  their  discretion,  may 
render  a  general  or  special  verdict.  In  all  other  cases  the 
court  may  direct  the  jury  to  find  a  special  verdict  in  writing, 
upon  all  or  any  of  the  issues,  and  in  all  cases  may  instruct 
them,  if  they  render  a  general  verdict,  to  find  upon  particular 
questions  of  fact,  to  be  stated  in  writing,  and  may  direct  a 
written  finding  thereon.  The  special  verdict  or  finding  must 
be  filed  with  the  clerk  and  entered  upon  the  minutes.  Where 
a  special  finding  of  facts  i^  inconsistent  with  the  general  ver- 
dict, the  former  controls  the  latter,  and  the  court  must  give 
judgment  accordingly. 

Stat.  1851, 78,  read :  "  The  court  may  instract  the  jtuy  to  find  a  q;ieclal 
verdict;  when  not  so  instmoted,  the  verdict  shall  be  genen^" 

Stot.  1854, 62,  same  as  625. 

3  OaL  396;  4  CaL  6;  ao  CaL  387;  28  OaL  488;  27  OaL  360;  31  CaL  96. 


f  e9«.  ((  176.)  When  a  verdict  is  found  for  the  plaintiff, 
in  an  action  for  the  recovery  of  money,  or  for  the  defendant, 
when  a  counter  claim  for  the  recovery  of  money  is  established, 
exceeding  the  amount  of  the  plaintiff's  claim  as  established, 
the  jury  must  also  find  the  amount  of  the  recovery. 

I  687.  (}  177.)  In  an  action  for  the  recovery  of  specific 
perspnal  property,  if  the  properly  has  not  been  delivered  to 
the  plaintiff,  or  the  defendant,  by  his  answer,  claim  a  return 
^bareof ,  the  jury,  if  their  verdict  be  in  favor  of  the  plaintiff, 
or  if,  being  in  favor  of  defendant,  they  also  find  that  he  is 
entitled  to  a  return  thereof,  must  find  the  value  of  the  prop- 
erty, and  may,  at  the  same  time,  assess  the  damages,  if  any 
are  daimed  in  the  complaint  or  answer,  which  the  prevailing 
party  has  sustained  by  reason  of  the  taking  or  detention  of 
such  property. 

7CU.  MS:  8  OaL  419;  21  OoL  274;  24 Gal.  147. 

^  698.  ($  178.)  Upon  receiving  a  verdict,  an  entry  must 
be  made  by  the  clerk  in  the  minutes  of  the  court,  specifying 
the  time  of  trial,  the  names  of  the  jurors  and  witnesses,  and 
settingr  €nU  the  verdict  at  length,  and  where  special  verdict  is 
found,  either  the  judgment  rendered  thereon,  or  if  the  case  be 
reserved  for  argument  or  further  consideration,  the  order 
tins  reserving  it. 
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CHAPTER  V, 

TRIAL  BY  THE  COURT. 

SBonoir  631.    When  and  how  trial  by  jury  may  be  walked. 

632.  Upon  trial  by  court  decision  to  be  in  writing  and  filed 

within  twenty  days. 

633.  Facts  found  and  conclusions  of  law  must  be  Bepai(> 

ately  stated.   Judgment  on. 

634.  Findings  may  be  waived,  how. 
-     635.    Findings,  how  prepared. 

633.    Proceedings  after  determination  ot  Isstie  of  law. 

(  631.  ($  179.)  Trial  by  jury  may  be  waived  by  fhe  aer- 
eral  parties  to  an  issue  of  fact,  in  actions  arising  on  oontraoi^ 
and  with  the  assent  of  the  court  in  other  actions,  in  the  man- 
ner following : 

1.  Cy  failing  to  appear  at  the  trial. 

2.  By  written  coHsent,  in  person  or  by  attorney,  filed  with 
the  clerk. 

3.  By  oral  consent,  in  open  court,  entered  in  the  minutes. 
The  court  may  prescribe  by  rule  what  shall  be  deemed  a 

waiver  in  other  cases. 

2  Cai.  92, 245;  5Cal.  112,  192.  294;  15  CaL  2S;  16  Gal.  249;  190aL  140;  V 
Gal.218;30Gal.  512. 

Sub-division  1 :  10  CaL  178;  1<{  Oal.  432;  18  GaL  401 

(  639.  Upon  the  trial  of  a  question  of  fact  by  the  court,  its 
decision  must  be  given  in  writing  and  filed  with  the  clerk 
within  twenty  days  after  the  cause  is  submitted  for  decision, 
and  unless  the  decision  is  filed  wUhin  tJiat  time  tJie  action  must 
again  be  tried, 

Vieh  i  633  and  note. 

(  638.  In  giving  the  decision,  fhe  facts  found  and  the  con- 
clusions of  law  must  be  separately  stated.  Judgment  upon 
the  decision  must  be  entered  accordingly. 

SUt.  1651,  78,  S180,  was  in  substance,  sections  6S2>3,  using  "ten," 
instead  of  "  twenty ;  *'  and  "  trial  took  place,"  instead  of  "  cause  is  sub- 
mitted for  decision ; "  and  omitting  the  balance  of  the  UdUoUed  words. 


J 
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Stet.  iaB^*Wt  844,  iMd:    "  (Tpon  a  trial  of  i88n«  of  fact  by  the  conrt, 
judgment  shall  be  entered  in  accordance  nith  the  finding  of  the  court, 
and  the  finding,  if  required  by  either  party,  shall  be  reduced  to  writing 
and  filed  with  the  clerk.   In  the  finding  filed,  the  facts  found  and  tho 
conclusions  of  law  shall  be  separately  stated.    In  such  cases  no  judg- 
ment shall  be  reversed  on  appeal  for  want  of  a  finding  in  writing  at  the 
instance  of  any  iNirty  who,  a  t  the  time  of  the  submission  of  the  cause, 
shall  not  have  requested  a  finding  in  writing,  and  had  such  request  en- 
tered in  the  minutes  of  the  court ;  nor  in  cases  tried  by  tho  court  by  a 
eommisirioner  or  referee  shall  the  judgment  be  reversed  on  appeal  for 
defects  in  the  finding,  unices  exceptions  be  made  in  the  court  below  lor 
a  defect  in  the  finding ;  and  in  cases  of  exceptions  for  defective  findings 
the  particular  point  or  issve  upon  which  the  i>arty  requires  a  finding  to 
be  mode,  or  the  particular  defect  to  be  remedied,  shall  be  specifically 
and  particularly  designated ;  and  upon  failure  of  the  court  to  remedy, 
or  when  tried  by  a  commissioner  or  referee,  to  cause  to  bo  remedied, 
by  such  commissioner  oi  referee  the  alleged  defect,  the  party  moving 
shall  be  entitled  to  his  oxoeptiona,  and  th.e  same  shall  be  settled  by  the 
judge  aa  in  other  cases;  frovided,  that  such  exceptions  shall  bo  filed  in 
the  court  and  served  on  the  attorney  of  the  adverse  party  within  five 
dsifs  after  receiving  from  or  giving  to  the  adverse  party  written  notice 
of  the  filing  of  the  finding ;  provided^  that  when  any  cause  is  tried  and 
rabmitted  upon  a  writteu  statement  of  facts,  agreed  to  by  the  p).rtieB 
or  their  attomeys,^uch  statement  shall  have  the  effect  of  a  special  ver- 
dict or  finding  of  facts,  aid  judgment  shall  be  pronounced  thereon  as 
upon  a  siiecial  verdict  oi  finding  of  facts ;  and  in  such  case,  no  finding 
of  facts  shall  be  made  unless  such  statement  shall  fail  to  embrace  all 
the  facts  proved  and  in  issue,  in  which  case  any  additional  fact  may  be 
found  uimn  evidence  wLich  is  not  repugnant  to  the  agreed  statement." 
See  authorities  under  section  63S. 

(  634.     (N.  S.)   Findings  of  fact  may  be  waived  by  the 
■ereral  parties  to  an  issue  of  faci 

1.  By  failing  to  appear  at  the  trial. 

2.  By  consent  in  writing,  filed  with  the  clerk. 

3.  By  oral  consent  Id  open  court,  entered  upon  the  minutes. 

%  685«  (N.  S.)  At  tlie  time  tho  cause  is  submitted,  the  judge 
may  direct  either  or  both  of  the  parties  to  prepare  findings  of 
fusty  nnles  they  have  been  waived,  and  when  so  directed,  the 
party  most  within  two  dr^ys  prepare  and  serve  upon  his  advcr- 
Bary,  and  submit  to  the  judge  such  findings,  and  may  within 
two  days  thereafter  briefly  suggest  in  writing  to  the  judge  why 
be  desires  findings  upon  the  points  included  within  the  findings 
prepared  by  himself,  or  why  he  objects  to  findings  upon  the 
pointB  incloded  within  the  findings  prepared  by  his  adversary. 
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The  judge  may  adopt,  modify  or  reject  the  findings  so  submit- 
ted. If,  at  the  time  of  the  submission  of  the  cause,  the  judge 
does  not  direct  the  preparation  of  findings,  or  if  none  are 
prepared  and  submitted  within  the  time  prescribed,  or  those 
prepared  are  rejected,  then  he  must  himself  prepare  the 
findings. 

7  Cal.  2'^ ;  8  Cal.  445 ;  12  Cal.  403 ;  16  Cal.  103 ;  19  Cal.  101 ;  25  Cal.  587 ;  27 
Cai.  110;  28  Cal.  238,  301,  591;  SO  Cal.  227,  402;  31  Cal.  154,211,242;  33  Cal 
237,  463;  31  Cul.  224,  506;  35  Cal.  30,  346,  556;  36  Cal.  197;  38  Cal.  575, 666;  39 
Cal.  262;  40  Cal.  267. 

$  636.  ($  181.)  On  a  judgment  for  the  plaintiff  upon  an 
issue  of  law,  he  may  proceed  in  the  manner  prescribed  by  the 
firsfc  two  subdivisions  of  section  five  hundred  and  eighty-five, 
upon  the  failure  of  the  defendant  to  answer.  If  judgment  be 
for  the  defendant  upon  an  issue  of  law,  and  the  t^dng  of  an 
account  or  the  proof  of  any  fact  be  necessary  to  enable  the 
court  to  complete  the  judgment,  a  reference  may  be  ordered  as 
in  ths^t  section  provided. 

Stat.  1851, 79,  %  181,  read:  "  On  a  judgment  npon  an  issue  of  law,  if 
the  taking  of  an  account  be  necessary  to  enable  the  court  to  oonplete 
the  judgment,^  reference  may  be  ordered." 
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OHAPTEE  VL 

OP  BEPEBENCES  AND  TRIALS  BY  BEFEBEES. 

Section  638.  Beference  ordered  npoQ  agreement  of    parties.  In 
what  cases. 

639.  Beference  ordered  on  motion,  in  what  cases. 

6i0.  Number  of  referees,  qualifications,  etc. 

641.  Either  party  may  object.    Grounds  of  objection. 

643.  Ol^ections,  how  disposed  of. 

643.  B^^xees  to  report  within  ten  days.    Effect  of.    How 

excepted  to,  etc. 

644.  Effect  of  referees'  finding. 
646.    Qow  excepted  to,  etc. 

I  688.  ($  182.)  A  reference  may  be  ordered  upon  the 
agreement  of  the  parties  filed  with  the  clerk,  or  entered  in- the 
minutes: 

1.  To  try  any  or  all  of  the  issues  in  an  action  or  proceeding, 
whether  of  fact  or  of  law,  and  to  report  a  finding  and  judgment 
thereon. 

2.  To  ascertain  a  fact  necessary  to  enable  the  court  to  deter- 
mine an  action  or  proceeding. 

Stat.  18tt>-'6,  815,  read  '*(o  proceed  and  determine  the  cote"  instead  of 
*' determine  an  action  or  prooeeding."  Stat.  1851,  79,  used  the  words 
"ixroceed  and  determine  the  case*"  instead  of  "  determine  an  action  or 
proceeding"  in  subdivision  2;  also  omitted  "finding  and. " 

1  Cal.  336;  2  Oal.  92, 122, 261 :  4  Cal.  1 ;  9  Cal.  353;  20  Cal.  92;  24  Cal.  425; 
35  CaL  649. 

I  639.  ($  183.)  When  the  parties  do  not  consent,  the  court 
may,  upon  the  application  of  either,  or  of  its  own  motion, 
direct  a  reference  in  the  following  cases : 

1.  When  the  trial  of  an  issue  of  fact  requires  the  cxamina* 
tion  of  a  loiig  account  on  either  side ;  in  which  cose  the  ref- 
erees may  be  directed  to  hear  and  decide  the  whole  issue,  or 
report  upon  any  specific  question  of  fact  involyed  therein. 

2.  When  the  taking  of  an  account  is  necessary  for  the  in- 
formation of  tho  court  before  judgment,  or  for  carrying  a 
judgment  or  order  into  effect. 
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CHAPTEE  Vn. 

PBOVISIONb  EELATING  TO  TBIALS  IN  GENERAL. 

Abxiclb    I.    Exceptions. 

n.     NSWTBIAL8. 


f  ABTica:iE  I. 

EXCEPTIONS, 

SzoilON  616.    Exceptions  may  be  taken.    Tlme'when  takenr^etc' 

647.  What  deemed  excepted  to. 

648.  Exception,  fonn  of. 

643.    Exceptions  signed  by  Judge  and  filed  with  clerk. 

660.  Exceptions  not  presented  at  time  of  ruling.    Notice 

to  adverse  party,  how  settled  upon,  etc. 

661.  Exceptions  after  judgment,  etc. 

662.  ^hen  exception  is  refused,  application  to  suprema 

court  to  prove  the  same,  etc. 

663.  Proceedings  when  Judge  ceases  to  hold  office. 

$  046.  Exceptions  may  be  taken  by  either  party  to  any 
mling  or  decision  made  by  a  conrt  or  judge,  either  before  or 
after  judgment,  in  any  action  or  proceeding,  but  except  in  the 
cases  provided  for  in  the  next  section,  must  be  taken  at  the 
time  the  ruling  is  made. 

Vide  §  633  and  note. 

2  Cal.  122 ;  5  Cal.  339, 149,  478 ;  7  Cal.  38.  423 ;  12  Cal.  243 ;  16  Cal.  184, 833 ; 
18  Col.  83 :  25  Col.  123 ;  26  Cal.  265 :  28  Cal.  170 ;  32  Cal.  304 ;  34  Cal.  081, 682 ; 
35  Cal.  398;  38  Cal.  141. 

Exception  must  be  particularly  stated:  10  Cal.  32,  267;  12  Cal.  243;  15 
Cal.  50;  16  Col.  248;  18  CaL  816;  23  Cal.  269;  24  CaL  171.  398. 466 ;  25 Cal 
123,619;  34  CaL  554. 

$  647.  The  adverse  party  is  deemed  to  have  excepted  to  the 
verdict  of  the  jury,  or  the  final  decision  of  the  court  or  referee, 
to  an  order  granting  or  refusing  anew  trial,  sustaining  or  over- 
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a  dennnrer,  Btrikmg  ont  a  pleading  or  any  part  thereof, 
gnmting  or  lefnsing  a  continuance,  granting  or  refusing  to 
diange  the  pboe  of  trial,  and  is  also  deemed  to  have  excepted 
to  every  order,  ruling  or  proceeding  made  or  had  in  the  action 
or  proceeding,  either  before  or  after  judgment,  upon  an  ex 
parte  application. 
T>!cif  1653  and  note. 

^  648.  ($  ICO.)  No  particular  form  of  exception  is  required. 
The  objection  must  be  stated,  'with  so  much  of  the  evidence  or 
other  matter  as  is  necessary  to  explain  it,  and  no  more.  But 
when  the  exception  is  to  the  verdict  or  decision,  upon  the 
grounds  of  the  ixisufElciency  of  the  evidence  to  sustain  it,  the 
objecdon  must  specify  the  particulars  in  which  such  evidence 
ia  aUeged  to  be  inaufSdent. 

n^i6S3  and  note. 

^  649«  A  bill  containing  the  exception  to  any  ruling  may 
be  presented  to  the  judge  at  the  time  the  ruling  is  made.  It 
must  be  conformable  to  the  truth,  or  be  at  fbe  time  corrected 
until  it  is  so,  and  signed  by  the  judge  and  filed  with  the  clerk. 

Wk  §  CSS,  and  note. 

f  650.  If  a  bill  is  not  presented  at  the  time  of  the  ruling, 
a  bill  containing  the  exceptions,  or  any  of  them,  relating  to 
any  ruling  had. up  to  the  time  of  the  entry  of  judgment,  may, 
upon  one  day's  notice  to  the  adverse  party,  at  any  time  after 
such  ruling  is  made  and  within  thirty  days  aUcr  Hba  entry  of 
judgment,  be  presented  to  the  judge  and  settied,  as  provide 
in  the  preceding  section. 

Viil0f65S  and  note. 

^  651.  A  bill  containing  the  exceptions  to  any  ruling  made 
after  judgment,  except  to  a  ruling  made  granting  or  refusing  a 
new  trial,  may  be  presented  to  the  judge  at  the  time  of  such 
niling  and  be  settled  as  provided  in  section  six  hundred  and 
forty-nine;  and,  if  not  so  presented,  may,  upon  one  day's 
notice,  and  at  any  time  after  and  within  ten  days  of  such  rul- 
ing, be  presented  and  settied  as  in  such  section  provided. 

Fide  S6S3,  and  notei 
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$  659.  If  the  judge  in  any  case  refuse  to  allow  an  exception 
in  accordance  with  the  facts,  the  party  desiring  the  bill  settled 
may  apply  by  petition  to  the  supreme  court  to  prove  the  same ; 
the  application  may  be  made  in  the  mode  and  manner,  and 
under  such  regulations  as  that  court  may  prescribe ;  and  the 
bill,  when  proven,  must  be  certified  by  the  chief  justice  as  cor- 
rect and  filed  with  the  clerk 'of  the  court  in  which  the  action 
was  tried,  and  when  so  filed  it  has  the  same  force  and  effect  as 
if  settled  by  the  judge  who  tried  the  cause. 

Vide  ^  6&{  and  note. 

$  653.  If  the  judge  who  presided  at  the  trial  ceases  to  hold 
office  before  the  bill  is  tendered  as  settled,  he  may,  neverthe- 
less, settle  such  bill,  or  the  party  may,  as  provided  in  the  pre- 
ceding section,  apply  to  the  supreme  court  to  prove  the  same. 

8tat..l851, 80,  sections  188, 189. 190, 191,  read: 

"  188.  An  exception  is  an  objection  taken  at  the  trial  to  a  decision 
upon  a  matter  of  law,  whether  snch  trial  be  by  jury,  onnrt  or  referees, 
and  whether  tho  decision  be  made  during  the  formation  of  a  jniy,  or  in 
the  admission  of  evidence,  or  in  the  charge  to  a  jury,  or  at  any  other 
time  from  tho  calling  of  the  action  for  trial  to  the  rendering  of  the  ver- 
dict or  decision.  But  no  (exception  shall  be  regarded  on  a  motion  for  a 
now  trial,  or  on  an  appeal,  unless  the  exception  be  material,  and  affect 
the  substantial  rights  of  the  parties." 

"189.  Tho  point  of  tho  exception  shall  be  particularly  stated,  and  may 
be  delivered  in  writing  to  the  judge,  or  if  tho  party  require  it,  shall  be 
written  down  by  tho  clerk ;  when  delivered  in  writing,  or  written  down 
by  tho  clerk,  it  shall  be  made  conformable  to  the  truth,  or  be  at  the  time 
corrected  until  it  is  so  made  conformable.  When  not  delivered  in  writ- 
ing, or  written  down  as  above,  it  may  be  entered  in  the  judge's  minutes 
and  afterwards  settled  in  a  statement  of  the  case,  as  providedin  this  act.'* 

"  190.  No  particular  form  of  exception  shall  be  required.  The  objee^ 
tiqn  shall  be  stated,  with  so  much  of  the  evidence,  or  other  mattfir, 
OB  is  necessary  to  explain  it,  but  no  more ;  and  the  whole  as  briefly  as 
possible." 

"191.  When  a  cause  has  been  tried  by  the  court,  or  by  referees,  and 
the  decision  or  report  is  not  made  immediately  after  the  closing  of  the 
testimony,  the  decision  or  report  shall  be  deemed  excepted  to,  on  motion 
for  a  new  trial  or  on  apiwal,  without  any  special  notice  that  an  exception 
is  taken  thereto." 

Stat.  1863, 360-1,  ivdded  to  section  189 of  statute  18S1,  the  words:  "Pro- 
vided, that  if  tho  judge  shall,  in  any  case,  refuse  to  allow  an  exception 
in  accordanco  with  the  facts,  any  party  aggrieved  thereby  may  petition 
the  supremo  court  for  leave  to  prove  the  same,  and  shall  have  the  right 
so  to  do,  in  such  mode  and  manner  and  according  to  sncb  reguiationa 
as  the  supreme  court  may,  by  roles,  impose." 
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ABTICLE  n. 

NEW  TRIALS. 

• 

Bwmam  666.   New  trial  defined. 

657.  When  a  new  trial  may  be  granted. 

658.  On  what  pai)er8  moved  for. 

669.    Notice  of  motion,  upon  whom  seryed  and  what  to 
contain 

660.  Motion  to  be  heard  at  the  time  specified,  or  dismissed. 

661.  Judge  to  make  statement  on  decision  of  the  motion. 

This  statement  to  constitute  bill  of  exception. 

f  656i»  ($  192.)  A  new  trial  is  a  re-examination  of  an  issue 
of  fact  in  the  same  court  after  a  trial  and  decision  by  a  jury  or 
court,  or  by  referees. 

f  657.  ($  193.)  The  former  yerdict  or  other  decision  may 
be  vacated  and  a  new  trial  granted,  on  the  application  of  the 
party  aggrieved,  for  any  of  the  following  causes,  materially 
affecting  the  substantial  rights  of  such  party : 

1.  Irregularity  in  the  proceedings  of  the  court,  jury  or  ad- 
verse party,  or  any  order  of  the  court  or  any  abuse  of  diBcre> 
tiofn,  hy  which  either  party  was  prevented  from  having  a  fair 
trial. 

2.  Misconduct  of  the  jury ;  and  whenever  any  one  or  more 
of  the  jurors  have  been  induced  to  assent  to  any  general  or 
special  verdict,  or  to  a  finding  on  any  question  submitted  to 
them  by  the  court,  by  a  resort  to  the  determination  of  chance, 
such  misconduct  may  be  proved  by  the  affidavit  of  any  one  of 
the  jurors. 

8.  Accident  or  surprise,  which  ordinary  prudence  could  not 
have  guarded  against.  « 

4.  Newly  discovered  evidence,  material  for  the  party  making 
{he  application,  which  he  could  not,  with  reasonable  diligence, 
have  discovered  and  produced  at  the  trial. 

5.  Excessive  damages,  appearing  to  have  been  given  under 
the  influence  of  passion  or  prejudice. 
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6.  Insufficiency  of  the  evidence  to  justify  the  verdict  or 
other  decision,  or  that  it  is  against  law. 

7.  Error  in  law,  oocorring  at  the  trial  and  excepted  to  by 
the  party  making  the  application. 

Stat.  1862, 3S,  inserted  the  words  "or  questions**  after  "question;"  also 
"one  or  more'*  instead  of  "one"  in  subdivision. 2. 

Stat.  1851, 81,  read  "  miscondnot  of  the  jury,"  omitting  the  balance  of 
subdivision  2. 

SuB-DivisiON  1 :  4  CaL  274 ;  5  Gal.  57, 137 ;  9  Gal.  529 ;  11  GaL  162 ;  12  Oal. 
483;  14  Cal.  661 ;  15  Cal.  23;  16  Gal.  80;  20  Gal.  432;  22  Gal.  43, 348;  29  Gal. 
257,492;  35  Cal.  3-26. 

SuB-nrvisiON  2:  5  Gal.  44;  6  Gal.  228;  9  Gal.  529;  23  Gal.  40;  25  Cal.  tSfl, 
460;29Gal.  2-')7. 

Sub-division  3:  1  Gal.  429;  S'GaL  118;  6  Gal.  228;  7  Gal.  40, 418;  9  CaL 
568;  10  Cal.  523;  U  Gal.  21, 212;  15  CaL  501 ;  16  Cal.  85;  17  CaL  335;  19  Gal. 
28 ;  21  Gal.  ST, ;  22  Cal.  160 ;  24  CaL  85, 237;  28  Cal.  335;  29  Gal.  635;  30  Cal. 
226;  32  Gal.  203 ;  38  Col.  456. 

SuD-DivisiON  4 :  1  Gal.  180,  429;  3  CaL  55^  113, 396;  4  Cal.  345;  5  Cal.  Wi, 
899;  6  Gal.  228;  7  Cal.  40,  418;  11  Cal.  194;  16  Gal.  180;  22  Cal.  160,586;^ 
Cal.  243,  419;  24  Cal.  513 ;  29  Cal.  673 ;  35  Cal.  41,  684 ;  36  Cal.  383. 

Sub-division  5-.  1  Cal.  33. 410:  2  Cal.  326;  5  Cal.  510 ;  6  Cal.  681 ;  8  Oal. 
291;  14  Cal.  419;  19  Cal.  28 ;  20  Gal.  196;  21  Cal.  513;  25  Cal.  460. 

Sub-division  6 :  12  Cal.  27, 402,  426 ;  18  Cal.  620 ;  16  Cal.  392 ;  10  Cal.  607 ; 

20  Cal.  48, 520;  21  Cal.  178,  413;  23  Cal.  58, 193;  27  Cal.  228;  29  Cal.  886, 402, 
569;  32  Cal.  102,  333,  530,  553 ;  34  Cal.  506;  35  Cal.  30, 85, 218 ;  37  CaL  40;  39 
Cal.  407.  565. 

SxTB-DrvisiON  7:  1  Gal.  92, 88S ;  5  GaL  342;  13  Cal.  42,  S3 ;  16  Gal.  357,  393; 

21  Cal.  215, 280 ;  22  Cal.  42,  255;  25  Cal.  230,  460, 504 ;  26  Cal.  455;  29  Cal.  615^ 
644, 673 :  32  Cal.  102, 231 ;  34  Cal.  554 ;  87  Cal.  268. 

^$  658.  When  the  application  is  made  for  a  cause  mentioned 
tn  the  fifth,  sixth  and  seventh  subdivisions  of  the  last  section, 
it  is  made  upon  bills  of  exception  on  file ;  for  any  other  cause 
it  is  made  upon  affidavit.  If  the  application  is  made  upon  a£^ 
davits,  the  affidavits  of  the  moving  party  must  be  filed  with 
the  clerk  and  served  upon  the  adverse  party,  within  twenty-five 
days  after  the  verdict  or  decision  is  made.  The  adverse  party 
may  file  counter  affidavits  within  five  days  thereafter,  audi 
npon  leave  of  the  court  or  judge,  the  moving  party  may  with- 
in five  days  £le  affidavits  in  rebuttal. 

Vide,  i  661  and  note. 

$  659.  The  party  intending  to  move  for  a  new  trial  must, 
within  thirty  days  after  the  decision  or  ve;:dict,  file  with  the 
clerk  and  serve  upon  the  adverse  party  a  notice  of  his  inten- 
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tion,  designftting  therein  generally  the  groimas  upon  which 
the  motion  will  he  made,  and  the  time  and  place  at  which  it 
will  he  brought  on  for  hearing.  The  time  designated  mast  he 
not  less  than  ten  nor  more  than  twenty  days  after  #ervioe  of 
the  notice. 

FicZe,  6  661  and  note. 

(  660.  At  the  time  specified  in  the  notice,  or  at  snch  other 
time  as  the  court  or  judge  may  adjourn  the  hearing  to^  not  ex- 
ceeding ten  days,  the  motion  must  he  heard.  If  the  moving 
party  fail  to  appear  at  either  time  it  must  he  dismissed,  and 
the  case  will  stand  as  though  no  motion  had  ever  been  noticed 
or  made.  If  heard  by  the  court  or  judge,  it  must  be  decided 
within  ten  days  after  the  hearing. 

^  601.  The  court  or  judge  deciding  the  motion  must  im- 
mediately thereafter  file  with  the  clerk  of  the  court  a  state- 
ment in  writing,  under  his  hand,  containing— 

1.  The  name  of  the  court  and  title  of  the  cause. 

2.  A  reference  to  all  pleadings,  papers,  bills  of  exception 
and  affidavits  used  on  the  motion. 

3.  A  statement  that  the  pleadings,  etc.,  so  referred  to  are 
made  part  of  the  statement. 

4.  The  decision  of  the  court  on  the  motion. 

5.  The  grounds  upon  which  the  decision  rests. 

6.  A  statement  that  the  party  against  whom  the  decision  is 
rendered  excepts  to  the  decision. 

And  the  statement  so  made  and  filed  constitutes  and  has  all 
the  force  and  effect  of  a  bill  of  exception  to  the  order  grant- 
ing or  refusing  the  motion. 

Stat.  18.51, 80,  sections  194, 193, 196,  read:  "  194.  When  the  application 
is  mado  for  a  canso  mejitioned  in  the  first,  second,  third  and  fourth 
subdivisions  of  the  last  section  it  shall  be  made  upon  affidavit ;  for  any 
other  causo  it  shall  be  made  upon  a  statement  prepared  as  provided  in 
the  next  section." 

"  195.  The  party  intending  to  move  for  a  new  trial  shall  give  notice 
of  tbe  same  within  two  days  after  the  trial,  and  shall,  within  five  days 
after  such  notice^  prepare  and  file  with  the  clerk  the  affidavit  required 
by  the  last  section,  or  a  statement  of  the  grounds  upon  which  he 
intends  to  rely.  If  no  affidavit  or  statement  bo  filed  within  five  days 
after  the  notice,  the  right  to  move  for  a  new  trial  shall  be  deemed 
waived.  The  statement  shall  contain  so  much  of  evidence,  or  reference 
thereto,  as  may  be  necessary  to  explain  the  grounds  taken  and  no  more. 
Such  statement,  when  containing  any  portion  of  tho  evidence  of  the 
cose,  a>nd  not  agreed  to  by  the  adverse  party,  shall  be  settled  by  the 
judgo  upon  notice.    On  the  argument,  reference  may  also  be  made  to 

ac.  P. — 18 
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the  pleaAinge,  depositions,  and  doomnentsry  evidence  on  file,  and  to 
the  minutes  of  the  conit.  If  the  application  be  mode  ui>on  amdaTits 
filed,  the  adverse  party  may  use  counter  affidavits  on  the  liearins.  Any 
counter  affidavits  shall  bo  filed  with  the  clerk  one  day,  at  least,  previous 
to  the  hearing." 

"196i   The  application  for  a  new  trial  shall  be  made  at  the  earliaali 
period  praoticaole  after  filing  the  affidavit  or  statement.*' 

Stat.  1861, 590,  amending  section  195,  read:  "The  part^  intending  to 
move  for  a  new  trial  Bhaligive  notice  of  the  same,  as  follows:  When 
the  action  has  been  tried  with  a  jury,  within  five  dajps  after  the  rendi- 
tion of  the  verdict ;  and  when  tho  action  has  been  tried  by  tho  court  or 
a  referee,  within  ten  da^s  after  receiving  written  notice  of  the  filing  of 
the  findings  of  the  jud^,  or  the  report  of  the  referee ;  and  he  shall: 
within  fife  days  after  giving  such  notice,  or  within  such  further  time, 
not  exceeding  twenty  days,  as  the  court,  or  the  judge  thereof,  may  bj 
order  grant,  prepare  and  file  with  the  clerk  the  affidavit  required  by  the 
last  section,  or  a  statement  of  tho  grounds  upon  which  ho  intends  to 
rely.  If  no  affidavit  or  statement  be  filed  within  five  days  after  the 
notice,  or  within  such  further  time  as  the  parties  may  agree  upon,  or 
the  court  or  judge  thereof  may  by  order  giant,  the  right  to  move  for  a 
new  trial  shall  b3  deemed  waived.  Tho  grounas  of  the  motion  shull  be 
specifically  set  forth,  and  the  statement  shall  contain  so  much  of  th» 
evidence,  or«reference  thereto,  as  may  be  necessary  to  explain  them, 
and  no  more ;  such  Rtatement,  when  not  agreed  to  by  the  adverse  party, 
shall  bo  settled  by  the  judge  upon  notice ;  when  agreed  to,  it  shall  be 
accompanied  by  the  certificate  of  tho  parties  or  their  attomevs,  that 
tho  same  has  been  agreed  upon  and  is  correct ;  and  when  settled  by  the 
judge,  the  same  shall  be  accompanied  with  his  certificate,  that  the 
same  has  been  allowed  l^  him  and  is  correct ;  on  the  argument,  refer- 
ence may  also  bo  made  to  the  pleadings,  depositions  and  documentary 
evidence  on  file,  and  to  the  minutes  of  the  court.  If  tho  application  be 
made  upon  affidavits  filed,  tho  adverse  party  may  use  counter  affidavits 
on  the  hearing;  any  counter  affidavits  shall  do  filed  with  tbo  clerk  one 
day  at  least  previous  to  the  hearing;  the  affidavits  and  counter  affida- 
vits, or  the  statement  thus  used  in  connection  with  such  pleadinjs, 
depositions  and  minutes  of  the  court  as  are  read  or  refcrrea  to  on  the 
hearing,  constitute,  without  further  statement,  the  papers  to  be  used 
on  appeal  from  the  order  granting  or  refusing  the  new  trial.  To  identify 
tho  affidavits,  it  shall  be  sufficient  for  the  judge  or  clerk  to  indorse  them 
at  the  time,  as  having  been  read  or  referred  to  on  tho  hearing  To 
identify  any  depositions  or  minutes  of  the  court  read  or  referred  to  on 
tho  hearing,  it  shall  be  sufficient  that  the  judge  designate  them  in-lxia 
certificate  as  having  been  thus  read  or  referred  to." 

Stot.  1863-'64, 246,  amending  section  105,  read:  "  §  195.  The  party  in- 
tending to  move  for  a  new  trial  shall  give  notice  of  the  same  as  follows : 
"When  the  action  has  been  tried  by  a  jury,  within  five  da^s  after  tho  ren- 
dition of  the  verdict,  and  when  tho  action  has  been  tried  b^  tho  court 
or  by  a  coramissionerora  referee,  within  ten  days  after  receiving  written 
notice  of  the  rendering  of  the  decision  of  the  judge,  or  of  tho  filing  of 
the  report  of  tho  commissioner  or  referee,  the  notice  shall  designaie 
generally  the  grounds  upon  which  the  motion  will  be  made.  Within  five 
days  after  giving  souh  notice^  or  within  such  further  timo  not  exceeding 
twenty  days  as  the  court,  or  judge  thereof,  or  court  commissioner  may 
by  order  grant,  the  said  party  shall  prepare  and  file  with  the  clerk  the 
affidavit  or  statement  required  by  the  last  section.  If  no  affidavit  or 
statement  be  filed  within  five  days  after  the  notice,  or  within  such  further 
thne  as  the  parties  may  agree  upon,  or  the  court,  or  judge  thereof,  or 
court  commissioner  may  by  order  grant,  the  right  to  move  for  a  new  trial 
shiUl  be  deemed  waived.  When  tho  notice  designates  as  the  ground 
upon  which  the  motion  will  be  made  the  insufficiency  of  tho  evidence  to 
justify  tho  verdict  or  other  decision,  the  statement  shall  8i)ecifythe  paiv 
ticulars  in  which  such  evidence  is  alleged  to  be  insufficient.  When  the 
nt  tice  designates  as  the  nound  of  tho  motion  errors  in  law  occuring  at 
the  trial.and  excepted  to  oy  the  moving  party,  tho  statement  shaHspecify 
the  iMurtieular  errors  upon  whioh  the  party  will  rely.    If  no  such  apedfr* 


.  ths  stetement  shall  be  disracaided.  n«  •tatemeai 
shall  eoBtain  so  modi  of  the  eTidence  or  reference  thereto  as  may  be 
oeoessaiy  to  explain  the  particular  ptnnts  thos  specified,  aad  no  more. 
Such  stiJtfBmcnt,  when  not  axreedto  bjthcadyerae  narty.  shall  be  settled 

S-  the  jadce  npon  notice.  When  a^reod  to.  it  shall  be  accompanied  by 
e  eeitificate  of  the  parties  or  tHeir  attorneys  that  the  same  has  been 
agreed  upon  and  is  correct.  When  settled  by  the  jndge,  the  same  shall 
lie  accompuiled  vith  his  certificate  that  the  same  lias  been  allowed  by 
him  and  is  correct.  On  the  arsmnent  reference  may  also  be  made  to  the 
pleadiass.  depot  itions,  and  documentary  evidence  on  file,  and  the  min- 
■tes of  the  coort.  If  the  appUcatfon  be  made  upon  affidayits  filed,  the 
adverse  party  may  nsecoonteraffitlaTlts  on  the  nearing.  Any  ooonter 
aifidaTitd  shall  be  fled  with  tho  clerk  one  day  at  least  previous  to  the 
heaiinff.  The  a  Ada  vita  and  counter  affidavits,  or  the  statement  thus 
ved  in  connection  with  such  i^eadings,  depositions,  and  minutes  of  the 
eovrt.  aa  are  read  cr  lefer-ed  to  on  the  faearinK,  shall  constitute,  with- 
««t  further  8tat«4nent,  tLs  papers  to  be  used  on  appeal  from  the  order 
gtuHLag  or  ref  aan^  the  new  trial  To  identify  the  affidavits,  it  shall  be 
Bofficient  for  the  judge  or  clerk  to  indorse  them  ct  the  time  as  having 
been  read  or  referred  tQ  on  the  hearing.  To  ident  ify  acy  d  ^positions  or 
■UButea  of  the  court  read  or  referred  to  on  the  hearmg,  it  shall  bo  suffi- 
cient that  the  jud|^  designate  them  in  his  oerUficate  as  havins  been 
thus  read  or  referred  to.'* 

.  SUt.  1863, 60,  amendinc  section  1%,  was  same  as  statute  186S-*6f .  rajMti, 
msertins  **  cf  the  filing  of  the  findings  of  the  jud^  "  instead  of  "■  the 
rendering  of  the  decision  of  the  judge,"  but  contained  erroneous  pimo- 
fawtiona. 

Stat.  1A6VS.  84S.  was  same  as   above:  stat.  1863-M.  after  the  words 
generally  th«  grounds  upon  which  the  motion  will  be  made,"  but  down 
to  said  words  read  as  follows : 

"The  party  intending  to  move  for  a  new  trial  shall  give  notice  of  the 
nme  as  i ol  lovrs :  When  the  action  has  been  tried  Uy  a  jury,  within  five 
ws  after  the  rendition  of  a  verdict ;  and  when  tried  by  a  commissioner, 
refereCjOr  by  the  court,  within  ten  days  after  receiving  written  notice 
of  the  filinff  of  thcfindiugs  of  tho  commissioner,  referee,  or  court,  when 
written  findings  are  filed  1^  tho  court,  or  of  the  rendering  of  the  decis- 
ion of  the  court  when  no  findings  aro  filed:  prodtM^  tho  decision  be 
rendered  in  open  court,  and  if  rendered  ct  vacation,  then  within  ten 
days  after  receiving  written  notice  of  the  filing  thereof:  and  when 
amendments  are  filed  to  remedy  defects  in  tho  findings,  within  ten  days 
after  receiving  written  notice  cf  the  filing  of  such  amendments.  The 
notice  shall  designate  generally  the  grounds  upon  which  the  motion  will 
he  made." 

Stat.  HKI,  361.  added  to  section  IfiS  of  statute  1851,  the  words:  **and 
w  court  or  j  odge  granting  or  refoaing  a  new  trial  shall  state  in.  wzitillg 
the  grooods  upom  which  toe  nine  IB  granted  or  refofled.'* 
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CHAPTEE  VUL 

THE  MANNEE  01'  GIVING  AND  ENTERING  JUDGMENT. 

BsoxzoK  661.    Judgment  to  be  entered  in  twenty-foitr  hours,  etc. 

665.  Case  maj  be  brougbt  before  the  court  for  argument. 

666.  When  counter  chiim  established  exceeds  plaintiir'9 

demand. 

667.  In  replevin,  judgment  to  be  in  the  altemative,  and 

"With  damages.    Gold  coin  or  currency  judgment. 
Judgment  book  to  be  kept  by  the  clerk. 
If  a  party  die  after  verdict,  judgment  may  be  entered* 

but  not  to  be  a  lien. 
Judgment  roll,  what  to  constitute. 
Judgment  lien,  when  it  begins  and  when  it  expires. . 
Docket,  how  kept,  and  what  to  c6ntain. 
Docket  to  be  open  for  inspection  without  charge. 
Transcript  to  be  filed  in  any  county,  andjudgment  to 

become  a  lien  there. 
676.    Satisfaction  of  a  judgment,  how  mada 

*  » 

$  664»  ($  197.)  When  trial  by  jury  has  been  bad,  judgment 
must  be  entered  by  the  clerk,  in  conformity  to  the  verdict, 
within  twenly-four  hours  after  the  rendition  of  the  verdict, 
unless  the  court  order  the  case  to  be  reserved  for  argument  or 
further  consideration,  or  grant  a  stay  of  proceedings. 

$  665.  (^  198.)  When  the  case  is  r^rved  for  argument  or 
further  consideration,  as  mentioned  in  the  last  section,  it  may 
be  brought  by  either  pariy  before  the  court  for  argument. 

Stat.  1851, 82,  added  "  at  the  first  special  term." 

$  666.  (^  199.)  If  a  counter  claim,  established  at  the  trial, 
exceed  the  plaintiff's  demand,  judgment  for  the  defendant 
must  be  given  for  the  excess ;  or  if  it  appear  that  the  defend- 
ant is  entitled  to  any  other  affirmative  relief,  judgment  must 
be^v»n  accordingly. 

$667.  ($209.)  In  an  action  to  recover  the  possession  of  person- 
al property,  judgment  for  the  plaii\|iff  may  be  for  the  x>ostes8ion 
or  the  value  thereof,  in  case  a  delivery  cannot  be  had,  and 


S09  TUDOUBST.  $  6418 

damagiBs  for  fhe  detention.  If  the  property  has  been  delivered 
to  the  plamtiff,  and  the  defendant  claim  aretnm  thereof,  judg- 
ment for  the  defendant  may  be  for  a  return  of  the  property  or 
^e  value  thereof,  in  case  a  return  cannot  be  had,  and  damages 
for  taking  and  withholding  the  same.  In  an  action  on  a  con- 
tract or  obligation  in  writing,  f6r  the  direct  payment  of  money, 
made  payable  in  a  specified  kind  of  money  or  cun^n6y,  judg- 
.  ment  for  the  plaintiff,  whether  it  be  by  default  or  after  verdict, 
may  follow  the  contract  or  obligation,  and  be  made  payable  in 
the  kind  of  money  or  currency  specified  therein ;  and  in  all 
actions  for  the  recovery  of*  money,  if  the  pl^tiff  allege  in  his 
coxcplaint  that  the  same  was  understood  and  agreed  by  the  re- 
spective parties  to  be  payable  in  a  specified  kind  of  money  or 
currency,  and  this  fact  is  admitted  by  the  default  of  the  de- 
fendant or  established  by  evidence,  the  judgment  for  the 
plaintiff  must  be  made  payable  in  the  kind  of  money  or  cur- 
rency so  alleged  in  the  complaint ;  and  in  an  action  against  any 
person  for  the  recovery  of  money  received  by  such  person  in 
a  fiduciary  capacity,  or  to  the  use  of  another,  judgment  for  the 
plaintiff  must  be  made  payable  in  the  kind  of  money  or  cur- 
rency so  received  by  such  person. 

fitat.  I86^'64, 637-6,  omitted  the  words:  '*And  in  all  aotions  for  the 
zeoovery  of  money,  if  the  plainti£F  allege  in  his  complaint  that  the  same 
was  understood  and  agreed  by  the  respective  parties  to  be  payable  in  a 
specified  kind  of  money  or  cnrrency,  And  this  faxit  is  admitted  by  the  de- 
fault of  the  defendant,  or  established  by  evidence,  the  judgment  for  the 
plaintiff  mast*be  made  iiayable  in  the  kind  of  money  or  cnrrency  so 
•Beged  in  the  complaint." 

Also  inserted  the  words  "  whether  the  same  be  by  [default  or  after 
verdict,'*  after  the  word  '* plaintiff,"  in  the  last  clause. 

Stat.  1851, 83,  omitted  all  after  the  words  "  withhol'ding  the  same." 

Stat.  ISe^-TO,  295,  inserted  after  the  word  "evidence"  the  words  "to 
the  satisfaction  of  the  court,  referee  or  jniy  by  whom  the  action  shall  be 
tried;"  also  the  words  "whether  the  same  be  by  default  or  after  ver- 
dict ; "  after  the  word  "plaintiif,"  in  the^last  clause. 

Replevin :  7  Oal.  568 ;  9  Cal.  562 ;  34  Cal.  611 ;  37  Oal.  507. 

Gold  coin:  25  Gal.  502,  564;  26  GaL  420,  561;  27  OaL  100;  28  CaL  170,  276; 
' 29 Gal.  278;  32 OoL  112, 145;  35  Gal.  346. 

$  668.  (^  201.)  The  clerk  must  keep,  with  the  records  of 
the  court,  a  book  to  be  called  the  "  judgment  book,"  in  which 
jvdgmentB  most  be  entered. 
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Stat  1851, 92„TetA:  "  S  201.  The  clerk  shall  keep  among  the  records 
of  the  court,  a  book  for  the  entry  of  judgments,  to  be  called  the  "  judg- 
ment book,"  in  which  each  judgment  shall  be  entered,  and  shall  specify 
clearly  the  relief  granted,  or  other  determination  of  the  action." 

(  669.  (^  202.)  If  a  party  die  after  a  verdict  or  decision 
upon  any  issue  of  fact,  and  before  judgment,  the  court  may 
nevertheless  render  judgment  thereon.  Such  judgment  is  not 
a  lien  on  the  real  property  of  the  deceased  party,  but  is  pay- 
able in  the  course  of  administration  on  his  estate. 

Vide  «§  636, 1501 

20  CaL  6B;  21  CaL  443;  29  Cal.  350,  35  Cal.  466b 

$  670.  ($203.)  Immediately  after  entering  the  judgment, 
the  clerk  must  attach  together  and  file  the  following  papers, 
which  constitute  the  ludgment  roll : 

1.  In  case  the  complaint  be  not  answered  by  any'defendant, 
the  summons,  with  the  affidavit  or  proof  of  service,  and  the 
complaint,  with  a  memorandum  indorsed  upon  the  complaint 
that  the  default  of  the  defendant  in  not  answering  was  entered, 
and  a  copy  of  the  judgment. 

2.  In  all  other  cases,  the  pleadings,  verdict  of  the  jury  or 
finding  of  the  court,  commissioner  or  referee,  all  bills  of  ex- 
ception taken  and  filed,  copies  of  orders  sustaining  or  over- 
ruliDg  demurrers,  a  copy  of  the  judgment,  and  copies  of  any 
orders  relating  to  a  change  of  parties. 

Stat.  1851, e*!,  contained  in  lien  of  subdivision  2,  the  vrords:  "In  all 
other  cases,  tho  summons,  pleadings,  and  a  copy  of  the  judgment,  uid 
any  orders  relating  to  a  change  of  the  parties." 

Stat.  1862, 119,  contained  in  lieu  of  subdivision  2,  the  words:  "In  all 
other  cases,  the  summons,  pleadings,  verdict  of  the  jury  or  finding  of 
the  court,  and  all  bills  of  exception  taken  and  filed  in  said  action,  and  a 
copy  of  the  judgment,  and  any  orders  relating  to  a  change  of  the 
parties." 

Stat.  I865-'66, 346,  same  as  section  670,  inserting  word  "  summons  "  be- 
fore "  pleadings." 

6Cal.  277:  18  Cal.  219;  27CaL  107;  28  CaL  170,  295;  31  Cal.  238;  32  Gal. 
172;  34 CaL  391,  (Hahn ▼.  Kelly),  641 ; 36 Cal.  112;  38  CaL  1%  458;  40  Cal. 378. 

$  671.  ($  204.)  Immediately  after  filing  a  judgment  roll, 
ihe  clerk  must  make  the  proper  entries  of  the  judgment,  under 
appropriate  heads,  in  the  docket  kept  by  him ;  and  from  the 
time  tiie  judgment  is  docketed  it  becomes  a  lien  upon  all  the 
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real  proper^  of  flie  judgment  debtor,  not  exempt  firom  execn- 
tion,  in  Hie  ooantj,  owned  by  bim  at  the  time  or  wbicb  be  maj 
altenraidfl  aoqoirD,  until  tiie  lien  expires.  Tbe  lien  continDeB 
for  two  jearB,  imleas  the  judgment  be  previonsly  satisfied. 

ecu.  Ul^Sn;  ItCkL 71;  UCkLTS*  MCaLfiB:  IGCaL  181,  SIS. #8;  17 
CU.  471 ;  25  GU.  337 :  S  GU.  41i^  aai :  SI GU.  S»:  n  Ckl.  121, 39  CftL  1S7. 4«L 

$  era.  (^  205.)  The  docket  mentioned  in  the  last  section  is 
%  book  which  the  derk  keeps  in  his  office,  with  each  page  divi- 
ded into  eight  colnmns,  and  headed  as  follows:  judgment 
debtors ;  judgment  creditors ;  jndgmeot :  time  of  entry ;  where 
entered  in  judgment  book ;  appeals :  when  taken ;  judgment 
of  ^ipellate  court;  satisfaction  of  judgment,  when  entered. 
If  judgment  be  for  the  recoTeiy  of  money  or  damages,  the 
amount  must  be  stated  in  the  docket  under  the  head  of  judg> 
ment ;  if  the  judgment  be  for  any  other  relief,  a  memorandum 
of  the  general  character  of  the  relief  granted  must  be  stated. 
The  names  of  the  defendants  must  be  entered  in  alphabetical 
order. 

31  dO.  298;  38  GaL  3»:  39  CaL  137. 

$  678.  ($  206.)  The  docket  kept  by  the  derk  is  open  at  sU 
times,  during  office  hours,  for  the  inspection  of  the  public, 
without  charge.  The  clerk  must  arrange  the  seyeral  dockets 
kept  by  him  in  such  a  manner  as  to  facilitate  their  inspection. 

SUi.  1851, 93.  used  the  wozdB  "and  ifc  ahaU  be  the  duty  of  the  dexk  to'* 
instead  of  "  the  dark  mxiat." 

^  674»  ($  207.)  A  transcript  of  the  original  docket,  certified 
by  the  clerk,  may  be  filed  with  the  recorder  of  any  other 
county,  and  from  the  time  of  the  filing,  the  judgment  becomes 
a  lien  upon  all  the  real  property  of  the  judgment  debtor,  not 
exempt  from  execation,  in  such  county,  owned  by  him  at  the 
time  or  which  he  may  afterwards,  and  before  the  lien  expires, 
acquire.  The  lien  continues  for  two  years,  unless  the  judg- 
ment be  previously  satisfied. 

KCaL  493;  28  OaL  40;  31  Oal.  22S. 

I  675.  (^  208.)  Satisfaction  of  a  judgment  may  be  entered 
m  the  clerk's  docket  upon  an  execution  returned  satisfied,  or 
upon  an  acknowledgment  of  satisfaction  filed  with  the  clerk, 
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made  in  the  manner  of  an  acknowledgment  of  a  oonyeyaaoe. 
of  real  property,  by  the  judgment  creditor ;  or  by  the  attorney 
unless  a  roTocation  of  his  authority  is  filed.  Wheneyer  a 
judgment  is  satisfied  in  fact,  otherwise  than  upon  an  execution, 
the  party  or  attorney  must  give  such  acknowledgment,  and, 
upon  motion,  the  court  may  compel  it,  or  may  order  the  entry 
of  satisfaction  to  be  made  without  it. 

Stat.  1S51, 83,  used  the  words  "or  within  one  year  after  the  jndgmentt 
by  the  attorney  unless  a  revocation  of  his  anthoril^  be  previously  filed  f 
instead  of  "  or  by  the  att<»ney.  unless  a  revooation  of  his  authority  is 
filed." 

2OaI.607:  8GaL90;  23GaL94;25Cia.5S9:82Gal.m;94CaLe;0;13OaL 
79;22Cal.nS. 
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TITLE  IX. 

OP  THE  EXECUTION  OF  THE  JUIXJMENT  DI  CIVIL 

ACTIONS. 

Ceatxeb  I.    The  execi7tioi«. 

Q.     PbOGEEDINOS  OTPPLEMEZTTAL  to  THB  ZXECUnON. 


CHAPTEE  I. 

THE  EXECUTION. 

681.  'Within  what  time  execution  may  imne. 

682.  Who  may  isane  the  execution,  ita  form,  to  whom  di- 

rected and  what  it  shall  require. 

683.  When  made  retumahle.  « 
68i.    Money  judgments,  and  others,  how  enforced. 

C86.    Execution  after  five  years. 

686.  When  execution  may  issue  against  the  property  ef  a 

party  after  his  death. 

687.  Execution,  how  and  to  whom  issued. 

688.  What  shall  be  liable  to  be  seized  in  execution.    Not 

to  be  affected  till  a  levy  is  made. 

689.  When  property  is  claimed  by  a  third  party*  how  the 

right  of  property  is  tried. 

690.  What  exempt  from  execution. 

691.  Writ,  how  executed. 

692.  Notice  of  sale  tmder  execution,  how  given. 

693.  Selling  without  notice,  what  penalty  attached. 

fHH,  Sales,  how  conducted.  Neither  the  ofAccr  conducting 
it  nor  his  deputy  to  be  a  purchaser.  Beal  and  per. 
sonal  property  how  sold.  Judgment  debtor,  if 
present,  may  direct  order  of  sale  and  the  officer 
shall  f oUow  his  directiona. 
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Seotion  695.  If  purchaser  refuses  to  pay  purchase  money,  what 
proceedings. 

Ck)iirt  of  Jastice  may  proceed  in  a  summary  manner 
against  a  purchaser  refusing  to  pay.  Officer  maf 
refuse  such  purchaser's  bid  after. 

These  two  sections  not  to  make  officer  liable  beyond 
a  certain  amount. 

Personal  property  not  capable  of  manual  delivery, 
how  delivered  to  purchaser. 

Personal  property  not  capable  of  manual  delivery, 
how  sold  and  delivered. 

Real  property,  when  absolute  sale  or  not.  In  the  lat> 
ter  case,  what  the  certificate  must  contain. 

Heal  property  so  sold,  by  whom  it  may  be  redeemed. 

When  it  nay  be  redeemed,  and  redemption  money. 

When  judgn^ent  debtor  or  other  redemptioner  may 
redeem. 

In  ca^s  of  redemption,  to  whom  the  judgments  are 
to  be  made. 

What  a  redemptioner  must  do  in  order  to  redeem. 

Until  the  expiration  of  redemption  time  court  may 
restrain  waste  on  the  property.  What  considered 
waste. 

Bents  and  profits. 

If  purchaser  of  real  property  be  evicted  for  irregu« 
larities  in  sales,  what  he  may  recover  and  from 
whom.  When  judgment  to  be  revived.  Petition 
for  the  purpose,  how  and  by  whom  made. 

Party  who  pays  more  than  his  share  may  compel  con- 
tribution. 


690. 


697. 

698. 

699. 

TOO. 

701. 
702. 
703. 

70i. 

705. 
706. 


707. 
70& 


709. 


$  681.     ($  209.)    The  party  in  whose  favor  judgment  is 
given,  may,  at  Hny  time  within  five  years  after  the  entry  there- 
of, have  a  writ  of  execution  issued  for  its  enforcement. 
Stat.  1851, 83,  added  the  words  "as  prescribed  in  this  chapter." 
8  Gal.  612;  22  CaL  617;  2BCal.  416;  29  Cal.  227;  30  OaL  621;  34  Cal.  611; 
37  Cal.  11. 

682.  (^  210.)  The  writ  of  execution  must  be  issued  in 
the  name  of  the  people,  sealed  with  the  seal  of  the  court,  and 
subscribed  by  the  clerk,  and  be  directed  to  the  sherifiT,  and  it 
must  intelligibly  refer  to  the  judgment,  stating,  the  court,  the 
county  where  the  judgment  roll  is  filed,  and  if  it  be  for  money, 
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iiie  aimmni  tbeieof  ,  and  the  amoani  actual^  doe  thereon,  and 
if  made  payable  in  a  specified  kind  of  money  or  corrency,  as 
prorided  in  section  six  hundred  and  sLxty-eeren,  the  excealion 
must  also  state  the  kind  of  money  or  currency  in  which  the 
judgment  is  payable,  and  most  req[iiire  the  8hsrifr,^8abetanti- 
ally  as  follows  s 

L  If  it  be  against  the  property  of  the  judgment  debtor,  it 
mnst  require  the  sheriff  t»  satisfy  the  judgment,  with  interest, 
out  of  the  personal  property  of  such  debtor,  and  if  sufficient 
personal  property  cannot  be  found,  flien  out  of  his  real  prop- 
arty  ;  or  if  the  judgment  be  a  lien  upon  real  property,  then  out 
of  the  real  property  belonging  to  him  on  the  day  when  the- 
judgment  was  docketed,  or  at  any  time  (hereafter;  or  if  the 
eiecution  be  issued  to  a  county  other  than  the  one  in  which 
the  judgment  was  recovered,  on  the  day  when  the  transcript 
of  the  docket  was  filed  in  the  office  of  the  recorder  of  such 
cooniy,  stating  such  day,  or  any  time  thereafter. 

2.  If  it  be  against  real  or  personal  property  in  the  hands  of 
the  personal  representatiTes,  heirs,  dsyisees,  legatees,  tenants 
(Mr  trustees,  it  must  require  tl^e  sheriff  to  satisfy  the  judgment, 
with  interest,  out  of  such  property. 

3.  If  it  be  against  the  person  of  the  judgment  debtor,  it 
must  require  the  sheriff  to  arrest  such  debtor  and  commit  him 
to  the  jail  of  the  county  until  he  pay  the  judgment,  with 
interest,  or  be  discharged  according  to  law. 

4.  If  it  be  issued  on  a  judgment  made  payable  in  a  specified 
kind  of  money  or  currency,  as  provided  in  section  six  hundred 
and  sixty-seven,  it  must  also  require  the  sheriff  to  satisfy 
the  same  in  the  kind  of  money  or  currency  in  which  the 
judgment  is  made  payable,  and  the  sheriff  must  refuse  pay- 
ment in  any  other  kmd  of  money  or  currency ;  and  in  case 
of  levy  and  sale  of  the  property  of  the  judgment  debtor  he 
must  refuse  payment  from  any  purchaser  at  such  sale  in  any 
other  kind  of  money  or  currency  than  that  specified  in  the 
execution.  The  sheriff  collecting  money  or  currency  in  the 
manner  required  by  this  chapter,  must  pay  to  the  plaintiff  or 
pariy  entitled  to  recover  the  same,  the  same  kind  of  money  or 
cnrzency  xeoeived  by  him,  and  in  case  of  neg^t  or  refoflaL 
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BO  to  do,  he  shall  be  liable  on  hi3  official  bond  to  the  judg- 
ment creditor  in  three  times  the  amount  of  the  money  so 
collected. 

5.  If  it  be  for  the  delivery  of  the  possession  of  real  or  per- 
sonal property,  it  must  require  the  sheriflf  to  deliver  the  pos- 
session of  the  same,  describing  it,  to  the  party  entitled  thereto, 
and  may,  at  the  same  time,  require%ie  sheriff  to  satisfy  any 
Costs,  damages,  rents  or  profits,  recovered  by  the  same  judg- 
ment, out  of  the  personal  property  of  the  person  against  whom 
it  was  rendered,  and  the  value  of  the  property  for  which  the 
judgment  was  rendered  to  be  specified  therein  if  a  delivery 
thereof  cannot  be  had ;  and  if  sufficient  personal  property  can- 
not bo  found,  then  out  of  the  real  property,  as  provided  in  the 
first  subdivision  of  this  section. 

Stat.  1851,  83-4,  contained  the  words  "  the  name  of  the  parties  the 
judgment."  after  the  words  "is  filed;"  also  "of  real  property,"  after 
the  words  "tenants,"  in  sabdivision  2 ;  and  "  particularly,"  before  "de- 
seribing  it,"  in  sabdivision  5 ;  but  omitted  sabdivision  4 ;  also  the  words 
"uid  if  made  payable  in  a  specified  kind  of  money  or  curroncy,  as  pro- 
vided in  section  six  hundred  and  sixty-seven,  the  execution  must  also 
state  tho  kind  of  money  or  currency  in  which  the  judgment  is  payable." 

Stat.  1863-'64,  €88-9.  was  the  same  as  section  six  hundred  and  eighty- 
two,  omitting  words  Ualideed  in  subdivision  1 ;  inserting  words  "  of  real 
property."  after  "tenants,"  in  sabdivision  2;  also  word  "particularly,** 
before  "describing  it,"  in  subdivision  5. 

3  Cal.  213;  10  CaL  404, 411.  489;  14  Cal.  138, 232;  16  Cal.  200;  29  Cal.  227 ; 
38  Cal.  372. 

Writs  of  restitution  and  assistance:  21  Cal.  87;  27  Gal.  295;  29  Cal.  131, 
864;  30  CaL  229;  31  CaL  133. 

(  683.  (^  212.)  The  execution  may  be  made  returnable,  at 
any  time  not  less  than  ten  nor  more  than  sixty  days  after  its 
receipt  by  the  sheriff,  to  the  clerk  with  whom  the  judgment 
roll  is  fil^  When  the  execution  is  returned,  the  clerk  must 
attach  it  to  the  judgment  roll.  If  any  real  estate  be  levied 
upon,  ihe  clerk  must  record  the  execution  and  the  return 
thereto  at  large,  and  certify  the  same  under  his  hand  as  true 
copies,  in  a  book  to  be  called  the  "execution  book,"  which 
book  must  be  indexed  with  the  names  of  the  plaintifEs  and 
defendants  in  execution  alphabetically  arranged,  and  kept  open 
at  all  times  during  office  hours  for  the  inspection  of  the  public, 
without  charge.    It  i^  evidence  of  the  contents  of  the  originals 
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whenever  they  or  any  part  thereof  may  be  destroyed  or  muti- 
lated. 

Stat.  18«-*66, 703 ;  stat.  1851, 84,  omitted  all  after  **  roll  is  filed  " 
6  CSaL  53;  6  Cal.  85, 2T7;  11  Oal.  238. 

$684.  ($213.)  Where  the'judgment  requires  the  payment 
of  money  or  the  deUvery  of  real  or  personal  property,  the  same 
may  be  enforced  by  a  writ  of  execntion ;  when  it  requires  the 
performance  of  any  other  act,  a  certified  copy  of  the  judgment 
may  be  served  upon  the  party  against  whom  the  same  is  ren- 
dered, or  upon  the  person  or  oi&cer  required  thereby  or  bylaw 
to  obey  the  same ;  obedience  thereto  may  be  enforced  by  the 
oonrt,  and  after  a  final  judgment  of  partition  the  couit  Jwa 
power  to  enforce  a  severance  of  the  possession. 

Stat.  18€5-'M,  703 ;  stat.  1851;  84,  omitted  the  laat  eUase 

lGaL34. 

$  685.  ($  214.?  In  all  cases,  other  than  for  the  recovery  of 
money,  the  judgment  may  be  enforced  or  carried  into  execu- 
tion after  the  lapse  of  five  years  from  the  date  of  its  entry  by 
leave  of  the  court,  upon  motion,  or  by  judgment  for  that  pur- 
pose,  founded  upon  supplemental  pleadings, 

Stat.  1865-'66,704;  stat.  1851.  85,  read:  "After  the  lapse  of  five  jears 
from  the  entry  of  jadsment,  aa  execution  shall  be  issued  only  by  leave 
of  the  court,  on  motion.  Such  leave  shall  not  [be  given,  unless  it  be 
established  by  the  oath  of  the  party  or  other  proof,  that  the  judgment, 
or  some  part  thereof,  remains  unsatisfied  and  due." 

Stat.  1861,  116.  repealed  statute  1851. 

29Cal.227;37CaLll. 

i  686.  ($  215.)  Notwithstanding  the  death  of  a  party  after 
the  judgment,  execution  thereon  may  be  issued,  or  it  may 
be  enforced  as  follows : 

1.  In  case  of  the  death  of  the  judgment  creditor,  upon  the 
iqjplication  of  his  executor  or  administrator,  or  successor  in 
interest. 

2.  In  case  of  the  death  of  the  judgment  debtor,  if  the 
judgment  be  for  the  recovery  of  real  or  personal  property,  or 
the  enforcement  of  a  lien  thereon. 

Vide  ii  669,  1505. 

Stat.  1851, 85,  read :    "  Notwithstanding  the  death  of  a  party  after  the 
lodgment,  exeention  thereon  against  his  property  may,  upon  permission* 
C.  C.  p.— 19 


$$  687^088  EZEOXTnON.  218 

gnuated  by  tho  probate  oonrt,  be  issued  and  executed  in  the 'same  man- 
ner, and  with  the  same  effect,  as  if  he  were  still  living." 

Stat.  I8G5-'61,  402,  read:  "  Notwithstanding  the  death  of  a  party  after 
the  jud:?mont,  oxocution  thereon  may  bo  issued,  in  case  of  the  death  of 
the  plaintiff,  tho  samo  as  if  he  wore  living,  upon  the  application  of  his 
executor,  or  administrator,  or  successor  in  interest,  by  the  court  in  which 
tho  jud^rment  was  rendered  or  exists.  And  in  case  of  the  decease  of  the 
defendant,  if  tho  jud^jmont  be  for  the  recovery  of  real  or  personal  prop- 
.  erty,  execution  may  bo  issued  and  executed  against  the  property  recov- 
ci-od  in  tho  same  manner  and  with  the  same  effect  as  if  he  were  stilj 
living." 

$  687.  ($  21j(>.)  Where  the  execution  is  against  the  prop- 
erty of  tho  judgment  aebtor,  it  may  be  issued  to  tho  sheriff  of 
any  county  in  tho  state.  Where  it  requires  the  delivery  of  real 
or  personal  j)ropcrty,  it  must  be  issued  to  the  sheriff  of  the 
county  where  tho  property,  or  some  part  thereof,  is  situated. 
Executions  may  bo  issued,  at  the  same  time,  to  different  coun- 
ties. 

^  688.  (217.)  All  goods,  chattels,  moneys  and  other  prop- 
erty, both  real  and  personal,  or  any  interest  therein  of  the 
judgment  debtor,  not  exempt  by  law,  and  all  property  and 
rights  of  property,  seized  and  held  under  attachment  in  the 
action,  arc  liable  to  execution.  Shares  and  interests  in  any 
corporation  or  company,  and  debts  and  credits  and  all  other 
property,  both  real  and  personal,  or  any  interest  in  either  real 
or  personal  property,  and  all  other  property  not  capable  of 
manual  delivery,  may  be  attached  on  execution,  in  like  man- 
ner as  upon  writs  of  attachments.  Gold  dust  must  be  returned 
by  theofiScqr  as  so  much  money  collected,  at  its  current  value, 
without  exposing  the  same  to  sale.  Until  a  levy,  property  is 
not  affected  by  the  execution. 

Stat.  1862, 136S. 

Stat.  1831, 83,  read:  "All  property,  real  and  personal,  of  the  judgment 
debtor,  not  oxompt  by  law,  shall  be  liable  to  execution.  Until  a  levy, 
property  shall  not  be  affected  by  the  execution." 

Stat.  1854,  G2,  read:  "All  goods,  chattels,  moneys,  and  other  property, 
real  and  personal,  of  tho  judgment  debtor,  not  exempt  by  law,  and  all 
inoperty  and  rights  of  property,  seized  and  held  under  attachment  in  the 
action,  shall  bo  liablo  to  execution. 

Until  a  levy,  property  shall  not  be  affected  by  the  execution. 
Shares  and  interests  in  any  corporation  or  company,  and  debts  and 
credits  and  other  property  not  capable  of  manual  deliveiy,  ma^  be  at- 
tached in  execution  in  like  manner  ae  upon  writs  of  attachment. 
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Gold  dost  shall  be  letnmed  by  tibe  officer  as  bo  much  money  collected, 
•tits  corrent  value,  without  exposing  the  same  to  sale." 

3  Cal.  454;  6  Cal.  195;  7  Cal.  203. 286. 549;  8  Col.  52;  9  Gal.  137. 143;  10  Gal. 
378:  12  Cal.  50. 191, 226;  13  Cal.  15;  19CaL  109;  22  Cal.  645;  24  Cal.  419, 474; 
32  Cal.  131 :  34  Cal.  601 ;  38  CaL  649. 

(  689.  (^  218.)  If  the  property  levied  on  be  claimed  by  a 
third  person  as  his  property,  the  sheriff  must  summon  from 
hL)  county  six  persons  qualified  as  jurors,  between  the  parties, 
to  try  the  validity  of  the  claim.  He  must  also  give  notice  of 
the  claim  and  of  the  time  of  trial  to  the  plaintiff,  who  may 
appear  and  contest  the  claim  before  the  jury.  The  jury  and  the 
witnesses  must  be  sworn  by  the  sheriff,  and  if  their  verdict  be 
in  favor  of  the  claimant,  the  sheriff  may  relinquish  the  levy, 
unless  the  judgment  creditor  give  him  a  suf&clcnt  indemnity 
for  proceeding  thereon.  The  fees  of  the  jury,  the  sheriff  and 
the  witnesses  must  be  paid  by  the  claimant  if  the  verdict  be 
against  him ;  otherwise,  by  the  plaintiff.  Each  party  must  de- 
posit with  the  sheriff,  before  the  trial,  tlie  amount  of  his  fees 
and  the  fees  of  the  jury,  and  the  sheriff  must  pay  the  same  to 
the  prevailing  party. 

Stat.  1851,8-3^  substituted  for  the  last  sentence,  the  words:  "On  the 
trial,  the  defendant  and  the  claimant  may  be  examined  by  the  plaintiff 
as  witnesses.'* 

8GaL29:  10OaL179, 191;  140aL49;  MOaLfiS;  28  0al.  123;  34  OaL  633; 
39  Oal.  703. 

YUU  T.  Pico,  April  texm,  1871. 

Notioe  and  demand:  1  Cal.  160;  6  CaL  44^A2;  12  OaL  75;  23  CaL  3S9;  26 
Cal.  514;  30  Cal.  191 ;  98  OaL  864. 

I  690.  ($  219.)  The  followmg  property  is  exempt  from 
execution,  except  as  herein  othervrise  specially  provided : 

1.  Chairs,  tables,  desks  and  books,  to  the  value  of  two  hun- 
dred dollars,  belonging  to  the  judgment  debtor. 

2.  Necessary  household,  table  and  kitchen  furniture  belong* 
ing  to  the  judgment  debtor,  including  one  sewing  machine  and 
one  pianoj  in  actual  ««e,  in  a  family,  or  belonging  to  a 
woman;  stoves,  stove-pipe  and  stove  furniture,  wearing  ap- 
par^,  beds,  bedding  and  bedsteads,  and  provisions,  actually 
provided  for  individual  or  family  use,  sufScient  for  one  month. 

8.  The  farming  utensils  or  implements  of  husbandry  of  the 
judgment  debtor ;  also,  two  oxen,  or  two  horses  or  two  mules. 
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and  their  harness,  one  cart  or  wagon,  and  food  for  such  oxen, 
horses  or  mules,  for  one  month ;  also,  all  seed  grain  or  vegeta- 
bles actually  provided,  reserved  or  on  hand,  for  the  purpose  of 
planting  or  sowing  at  any  time  within  the  ensuing  six  months, 
not  exceeding  in  value  the  sum  of  two  hundred  dollars. 

L  Tools  or  implomcnts  of  a  mechanic  or  artisan  necessary 
to  carry  on  his  trade ;  the  notarial  seal  and  records  of  a  notary 
pvbl'w;  the  instruments  and  chest  of  a  surgeon,  physician,  sur- 
veyor and  dentist,  necessary  to  the  exercise  of  their  profession, 
with  their  scientific  and  professional  libraries ;  the  law  pro- 
fessional libraries  and  oj^xe  furniture  of  fut^omcys,  counsellors 
and  judges,  and  the  libraries  of*  ministers  of  the  gosi)el. 

5.  Tiic  cabin  or  dwelling  or  a  miner,  not  exceeding  in  value 
the  sum  of  live  hundred  dollars;  also,  his  sluices,  pij^es,  hose, 
windlass,  derrick,  cars,  i)umps,  tools,  implements  and  appli- 
ances necessary  for  carrying  on  any  kind  of  mining  operations, 
not  exceeding  in  value  the  aggregate  sum  of  five  hundred  dol- 
lars ;  and  two  horses,  mules  or  oxen,  with  their  harness  ;  and 
food  for  such  horses,  mules  or  oxen,  for  one  month,  when 
necessary  to  be  used  in  any  whim,  windlass,  derrick,  cax, 
pump  or  hoisting  gear. 

6.  Two  oxon,  two  horses  or  two  mules,  and  their  harness ; 
and  one  cart  or  wj^n,  one  dray  or  truck,  one  coupee,  one 
hack  or  carriage  for  one  or  two  horses,  by  the  use  of  which  a 
cartman,  drayman,  truckman,  huckster,  peddler,  hackman, 
teamster  or  other  laborer,  habitually  earns  his  living ;  and  one 
horse,  with  vehicle  and  harness,  or  other  equipments  used  by 
a  physician,  surgeon  or  minister  of  the  gospel,  in  makiBg 
his  professional  visits,  with  food  for  such  oxen,  horses  or 
mules,  for  one  month. 

7.  Four  cows  with  their  sucking  calves,  and  four  hogs  with 
their  sucking  pigs-. 

8.  Poultry,  not  exceeding  in  value  fifty  dollars. 

9.  The  earnings  of  the  judgment  debtor  for  his  personal 
services  rendered  at  any  time  within  thirty  days  next  preced- 
ing the  levy  of  execution  or  levy  of  attachment,  when  it  ap- 
pears, by  the  debtor's  affidavit  or  otherwise,  that  such  earnings 
are  necessary  for  the  use  of  his  family  residing  in  this  siate, 
supported  wholly  or  in  part  by  his  labor. 
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10.  The  shares  held  ty  a  member  of  a  homestead  associa- 
tion dulj  incorporated,  not  exceeding  in  voLlue  one  thousand 
dollars  —  if  Vie  person  holding  tJie  sJiare  is  not  Vie  owner  of  a 
homestead  under  Vie  laws  of  this  state. 

11.  AU  Tuoneys,  henejUs,  privileges  or  immunilies  accruing ^ 
or  in  anj  m,anner  growing  out  of  any  life  insurance  on  the  life 
of  the  debtor,  made  in  any  company  incorporated  under  the 
laws  of  this  state,  if  Vie  annual  premiums  puid  do  not  exceed 
fwe  hundred  doUars, 

12.  All  fire-engines,  hooks  and  ladders  with  the  carts,  tracks 
and  carriages,  hose,  buckets,  implenxents  and  apparatus  thereto 
appertaining,  and  all  funilture  and  uniforms  of  any  fire  com- 
pany or  department  organized  under  any  la>v  of  this  state. 

13.  All  arms,  uniforms  and  accoutrements  i*equired  by  law 
to  be  kept  by  any  person. 

14.  AU  court-houses,  jails,  public  offices  and  buildings,  lots, 
grounds  and  personal  property,  the  fixtures,  furniture,  books, 
papers  and  appurtenances  belonging  and  pertaining  to  the 
court-house,  jail  and  public  offices,  belonging  to  any  county  of 
this  state ;  and  all  cemeteries,  public  squares,  porks  and  places, 
public  buildings,  town  halls,  markets,  buildings  for  the  use  of 
fire  departments  and  military  organizations,  and  the  lots  and 
grounds  thereto  belonging  and  appertaining,  owned  or  held  by 
any  town  or  incorporated  city,  or  dedicated  by  such  town  or 
city  io  health,  ornament  or  public  use,  or  for  the  use  of  any 
fire  or  military  company  organized  under  the  laws  of  this  state ; 
but  no  article  or  species  of  property  mentioned  in  this  section 
is  exempt  from  execution  issued  upon  a  judgment  recovered 
for  its  price  or  upon  a  mortgage  thereon. 

{An  Act  to  ajnend  an  Act  entiUed  "  An  Act  to  regulate  proceed- 
ings ifi  civil  cases  in  the  Courts  of  Justice  of  this  State,'' 
passed  Apr'd  2Wi,  1851.    Approved  April  1,  1  72. 

Section  1. — ^Section  two  hundred  and  nineteen  of  the  above 
entitled  Act  is  amended  to  read  as  follows  : 

$  219.  The  following  property  shall  be  exempt  from  execu- 
tion, except  as  herein  otherwise  specially  provided : 

1.  Chairs,  tables,  dcslvs,  and  books,  to  the  value  of  two  htmr 
ired  doUars,  belonging  to  the  judgment  debtor. 


2.  Neoeawry  hooaehold,  table,  and  Mtehen  fiimitiire  be- 
longing to  the  judgment  debtor,  inclnding  one  sewing  maddne, 
stoTies,  stove-pipes  and  stove  fomitnre,  wearing  ai^iorel,  beds, 
bedding  and  bedsteads,  provisions  actoally  provided  for  indL 
vidoal  or  family  use  sufficient  for  three  months,  and  two  cota 
and  their  sucking  caloeSy  and  food  for  siicA  cows  for  one  month, 

3.  The  farming  utansils  or  implement  of  hosbandiy  of  the 
judgment  debtor ;  aLso*  two  oxen,  or  two  horses,  or  two  mules, 
and  their  harness,  four  cows  with  their  sucking  calves,  ^fiee 
head  of  hogs,  two  dozen  domestic  fowls,  one  cart  or  wagon,  and 
food  for  sucA  oxen,  horses,  mules,  cows,  hogs  or  fowls  for  one 
month;  also,  all  seed  grain  or  vegetables  actually  provided, 
reserved,  or  on  hand  for  the  purpose  of  planting  or  sowing  at 
aay  time  within  the  ensuing  six  months,  notesceeding  in  value 
the  sum  of  two  handred  dollars. 

i.  The  tools  or  implements  of  a  mechanic  or  artisan  neces- 
sary to  carry  on  his  trade ;  the  notarial  seal  and  records  of  a 
Kotary  Pu^Mc;  the  instruments  and  chest  of  a  surgeon,  phy- 
sician, surveyor  or  dentist,  necessary  to  the  exercise  of  their 
profession,  with  their  scientific  and  profeasiimal  lib.^ries ;  the 
law  libraries  of  attorneys  and  counselors,  and  the  libraries  of 
minisfcers  of  the  gospel,  editors,  school  teachers,  and  prof  essorz 
of  music ;  also,  the  musical  instruments  of  a  j^rofessor  of 
music 

5.  The  cabin  or  dwelling  of  a  miner,  not  exceeding  in  value 
the  sum  of  five  hundred  dollars ;  also  his  sluices,  pij^es,  hose, 
windlass,  derrick,  cars,  pumps,  tools,  implements,  and  appli- 
anoes,  necessary  for  carrying  on  any  kind  of  mining  operations, 
not  exceeding  in  value  the  aggr^atesum  of  five  hundred  dollars ; 
and  two  horses,  mules  or  oxen,  with  their  harness ;  and  food  for 
such  horses,  mules,  or  oxen,  for  one  month,  when  neceasary 
to  be  used  in  any  whim,  windlass,  derrick,  car,  pump,  or  hoist- 
ing gear ;  and  also,  his  muung  daim  actuaUy  worked  by  him, 
not  exceeding  in  value  the  sum  of  one  thousand  dollars. 

G.  TvFo  oxen,  two  horses,  or  two  mules,  and  their  harness ; 
and  one  cart  or  wagon,  one  dray  or  truck,  one  coupee,  one 
hack  or  carriage  for  one  or  two  horses,  by  the  use  of  which  a 
cartman,  drayman,  truckman,  huckster,  peddler,  hackman, 
teamster,  or  other  laborer  habitually  earns  his  living ;  and  one 
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bono,  T/ith  rehicle  and  hamese  or  other  equipments,  nsed  by 
a  physician,  surgeon,  or  minister  of  the  gospel,  in  making  his 
professional  visits ;  with  food  for  such  oxen,  horses  or  mules, 
for  one  month. 

7.  All  fire  engines,  hooks  and  ladders,  with  the  carts,  trucks^ 
and  carriages,  hose,  buckets,  implements  and  apparatus  thereto 
apportaining,  and  all  furniture  and  uniforms  of  any  fire  com- 
pany or  department  organized  under  any  law  of  this  state.    . 

8.  All  arms,  uniforms,  and  accoutrements,  required  by  law 
to  be  kept  by  any  person,  and  one  sJiot  or  rifie  gun. 

9.  All  court-housee,  jails,  public  offices  and  buildings,  lots, 
grounds  and  personal  property,  the  fixtures,  furniture,  books, 
ps^ra  and  appurtenances  belonging  and  x>ertaining  to  the 
court-house,  jail  and  public  offices,  belonging  to  any  county  of 
this  state ;  and  all  cemeteries,  public  squares  and  places,  {mb- 
Ho  buildings,  town  halls,  markets,  buildings  for  the  use  of  fire 
departments  and  military  organizations,  and  the  lots  and 
grounds  thereto  belonging  and  appertaining,  owned«or  held  by 
any  town  or  incorporated  city,  or  dedicated  by  such  town  or 
dty  to  health,  ornament  or  public  use,  or  for  the  use  of  any 
fire  or  military  company  organized  under  the  laws  of  this 
state ;  but  no  article  or  species  of  property  mentioned  in  this 
section  is  exempt  from  execution  issued  upon  a  judgment 
recovered  for  its  price,  or  upon  a  mortgage  thereon. 

10.  The  earnings  of  the  judgment  debtor  for  his  personal 
services  rendered  at  any  time  within  thirty  days  next  preced- 
ing the  levy,  execution  or  levy  of  attachment,  when  it  appears 
by  the  debtor's  affidavit,  or  otherwise,  that  such  earnings  are 
necessary  for  the  use  of  his  family  residing  in  this  state,  sup- 
ported wholly  or  in  part  by  his  labor. 

11.  TJie  shares  held  by  a  member  of  a  homestead  association^ 
duly  incorporatedy  not  exceeding  in  valtte  one  thousand  doUars, 
if  the  person  holding  the  shares  is  not  the  ovmer  of  a  homestead 
under  the  laws  of  this  state ;  aU  the  nautical  instruments  and 
wearing  apparel  of  any  mastert  officer  or  seaman,  of  any 
steamer,  or  other  vessel. 

$  12.    This  Act  shall  take  effect  immediately. 
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Stftt.  1869.'70, 884,  omitted  the  words  itaHebted  in  subdivisions  %  4,  A,  7, 8, 
10  and  11 ;  but  inserted  in  sabdivision  3,  tbe  portion  of  subdivision  7,  not 
UaliciHed. 

Stat.  186a-'ei,  S23,  read  "  one  hundred  "  instead  of  "  two  hundred  "  in 
subdivision!;  omitted  the  tfo^triwcf  words  in  subdivision  2;  inserted  the 
words  "four  cows"  between  "harness"  and  "one  cart,"  and  the  word 
"  cows  "  between  "  horses  "  and  "  or  mules,"  in  subdivision  3 ;  omitted 
UalUAned  words  in  sabdivision  4 ;  omitted  the  words  "  one  dray,  or  truck' 
one  coupee,  one  hack  or  carriage  for  one  or  two  horses ; "  also  the  words 
"drayman,"  "truckman."  "hackman,"  in  subdivision  6;  also  omitted 
subdivisions  7, 8, 10  and  11. 

Stat.  1862,  573,  read  "one  hundred "  instead  of  "two  hundred"  in  sub- 
division 1 ;  omitted  the  UalUAaed  words  in  subdivision  2 ;  inserted  the  words 
"two  cows "  between  " harness ''  and  ' '  one  cart,"  also  tho  word  "  cows " 
between  "horses'*  and  "or  mules"  in  sabdivision  3 ;  omitted  the  italicised 
words  in  subdivision  4,  and  substituted  therein  for  all  following  the  words 
"their  profession,"  the  words  "with  the  professional  library,  and  the  law 
libraries  of  an  attorney  and  counsellor ;"  substituted  for  subdivision  5* 
the  words:  "The  tent  and  furniture,  including  a  table,  camp  stools,  bed 
and  beddins  of  a  miner;  also,  his  rocker,  shovels,  spades,  wheelbarrows' 
pumps  and  other  instruments  used  in  minin?,  with  provisions  necessary 
for  his  support  for  one  month."  Omitted  from  subdivision  6,  tho  words 
"  one  dray,  or  truck,  one  coupee.  one  hack  or  carriage  for  one  or  two 
horses,"  also  the  words  "  drayman,"  "  truckman,"  "  huckster,"  "  ped- 
dler," "  hackman,"  also  the  words  "and  harness  or  other  equipmonts,'* 
and  the  words  "  or  minister  of  the  gospel;"  omitted  subdivisions?,  6, 
9, 10  and  11.  Omitted  in  subdivision  12,  the  words  "  hooks  and  ladders,'* 
"trucks  and  carriages,"  "implements,"  "and  all  furniture  and  uni- 
forms;" omitted  in  subdivision  14,  the  words  "and  military  organiza- 
tions," "or  for  the  use  of  any  fire  or  military  company  organized  under 
the  laws  of  this  state." 

Stat.  1854, 62,  was  the  same  as  stat.  1862,  omitting  from  subdivision  3 
thereof,  the  words  following  "  one  month  "  in  subdivision  3,  supra  ;  also 
from  subdivision  9  thereof,  (which  corresponded  with  subdivision  14, 
supra);  the  words  "  the  fixtures,  furniture .  books,  pai>ers,  and  appurten- 
ances, belonging  and  pertaining  to  the  court-house,  jail,  and  public 
offices." 

Stat.  1851,  85,  was  the  same  as  stat.  1854,  omitting  in  subdivisions 
thereof,  the  words  "two  cows;"  also  subdivisions  7  and  9  thereof,  which 
corresponded  with  subdivisions  12  and  14,  supra. 

A  provision  was  made  by  stat.  1863-'61,  92,  as  follows :  "  In  addition  to 
the  property  now  exempted  by  law  from  sale  or  levy  on  execution,  there 
shall  be  exempted  one  sewing  machine,  of  a  valae  not  exceeding  one 
hiindred  dollars,  in  actual  use  by  each  debtor  or  the  family  of  the 
debtor." 

A  provision  was  made  by  stat.  1865-*66, 271.  as  follows:  "  The  law  libra- 
ries of  federal  and  state  judges  of  courts  of  record  shall  be  exempt 
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from  execution  in  all  cBses  except  npon  » judgment  recovered  for  the 
poxcbase  money  thereof,  or  upon  a  mortgage  thereon." 

Stat.  1861.  572,  ^  21,  for  incorporating  homestead  associations,  read: 
"  The  shares  held  by  the  members  of  all  associations  incorporated  un- 
der the  proTisions  of  this  act,  together  with  any  amounts  of  depo^^its  or 
assessments,  shall  be  exempt  from  attachment,  or  sale,  on  execution  for 
debt,  to  an  extent  not  exceeding  one  thousand  dollars  in  such  shares 
deposits,  or  assessments,  at  their  par  value ;  Provided,  the  person  holding 
such  shares  is  not  the  owner  of  a  homestead  under  the  homestead  laws 
of  this  state." 

Stat.  1862, 444,  §  19,  exempted  the  seal,  registers,  and  official  documents 
of  notaries  public. 

Stat.  1869,  ."ibo,  read:  "  No  money,  benefit,  right,  privilege  or  immunity 
aceroing  or  in  any  manner  whatever  growing  ont  of  any  life  insurance 
oa  the  life  of  the  debtor,  made  in  any  insurance  company  incorporated 
under  the  laws  of  this  state,  shall  be  subject  to  levy  under  attachment 
or  execution,  or  under  any  original,  mesne  or  final  process  whatever 
against  such  debtor,  or  to  be  taken,  sequestered  or  reached  by  any  pro- 
ceeding supplementary  to  execution  or  other  like  proceeding ;  provided, 
however,  this  exemption  shall  not  extend  beyond  such  moneys,  benefits, 
rights,  privileges  and  immunities  as  have  been  or  might  have  been  se- 
cured by  the  payment  of  an  annual  premium  not  exceeding  five  hundred 
doUius." 

22G&l.JS06;39Cal.7O3. 

Sob-division  1 :  38Cal.384. 

Sub-division  2 :  15  (Jal.  266 ;  38  Cal.  S84. 

SVB-DivisiON  3 :  22  Gal.  568 ;  23  Cal.  78 ;  38  OaL  384. 

Sub-division  4 :  34  Cal.  302 ;  38  Cal.  384 

SUB-DIVISI0N5:   38CaL384. 

Sub-di  VISION  6:  5  Cal.  418;  10  Cal.  393;  34  Cal.  302;  33  Cal.  384^ 

Sub-division  10:  37  Cal.  97. 

Sub-division  11:  36  Cal.  549;  McCuUough  v.  Clark,  April  term,  1871. 

f  691.  (^  220.)  The  sheriff  must  execute  the  writ  against 
the  property  of  the  judgment  debtor,  by  levying  on  a  sufficient 
amount  of  property,  if  there  be  sufficient ;  collecting  or  selling 
the  things  in  action,  and  selling  the  other  property,  and  paying 
to  the  plaintiff  or  his  attorney  so  much  of  the  proceeds  as  yviXl 
satisfy  the  judgment ;  any  excess  in  the  proceeds  over  the  judg- 
ment and  the  sheriff  *s  fees  must  be  returned  to  the  judgment 
debtor.  When  there  is  more  property  of  the  judgment  debtor 
than  is  sufficient  to  satisfy  the  judgment  and  the  sheriff's  fees, 
within  the  view  of  the  sheriff,  he  must  levy  only  on  such  part 
of  the  property  as  the  judgment  debtor  may  indicate. 
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Stat.  1851, 89,  contained  the  words  "  or  depositing  the  unotmt  with  tho 
clerk  of  the  court,"  before  "  any  excess;"  also  added,  "provided,  that  the 
judgment  debtor  be  present  at.  and  indicate  at  the  time  of  the  levy,  such 
part;  and  provided,  that  the  property  indicated  he[punply  sufficient  to 
satisfy  such  judgment  and  fees." 

§  Cal.  49, 196;  10  Cal.  487 ;  38  Cal.  652 ;  »  CaL  €54. 

On  personal  property:  7  Cal.  549:  12  Cal.  230,  47S;  14CaL41h  3»-0aL 
100;  25  Cal.  563;  34  Cal.  87. 

On  real  estate :  37  Cal.  130 ;  38  Cat.  652. 

As  a  satisfaction  of  judgment :  8  Cal.  90 ;  32  OaL  US, 

Clark  V.  Sawyer,  April  term.  1870. 

Kenyon  v.  Quinn,  April  term,  1871. 

Howe  V.  Union  Insurance  Company,  January  term,  1872. 

(  693.  ($221.)  Before  the  sale  of  property  on  execntion, 
notice  thereof  must  be  given,  as  follows : 

1.  Incase  of  perishable  property:  by  posting  written  notice 
of  the  time  and  place  of  sale  in  three  public  places  of  the 
township  or  city  where  the  sale  is  to  take  place,  for  such  time 
as  may  be  reasonable,  considering  the  character  and  condition 
of  the  property. 

2.  In  case  of  other  personal  property :  by  posting  a  similar 
notice  in  three  public  places  in  the  township  or  city  where  the 
sale  is  to  take  place,  not  less  than  fiye  nor  more  than  ten  days 
successively. 

3.  In  case  of  real  property :  bv  posting  a  similar  notice, 
particularly  describing  the  property*  for  twenty  days  success- 
ively, in  three  public  places  of  the  township  or  city  where  the 
property  is  situated,  and  also  when  the  property  is  to  be  sold, 
and  publishing  a  copy  thereof,  once  a  week  for  the  same  period, 
in  some  newspaper  published  in  the  county,  if  there  be  one. 

4.  When  the  judgment  under  which  the  property  is  to  be  sold 
is  made  jNiyable  in  a  specified  kind  of  money  or  currency,  the 
several  notices  required  by  this  section  must  state  the  kind  of 
money  or  currency  in  which  bids  may  be  made  at  such  sale, 
which  must  be  the<  same  as  that  specified  in  the  judgment. « 

SUt.  1863, 6S9. 

Stat.  1851, 86.  omitted  subdivision  4,  and  the  words  '*8ome"  and  "pub> 
lished  "  in  subdivision  3. 

^  693.  (^  222.)  An  ofiicer  selling  without  the  notice  pre- 
scribed by  the  last  section  forfeits  five  hundred  dollars  to  the 
aggrieved  party,  in  addition  to  his  actual  damages ;  and  a  per- 
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B6n  wilfully  taking  down  or  defacing  the  notice  posted,  if  done 
before  the  sale  or  the  satisfaction  of  the  judgment  (if  the  judg- 
ment be  satislicd  before  sale) ,  forfeits  five  hundred  dollars. 
6  0aU47;22GaL261. 

$  694,  (5  221.)  All  sales  of  property  under  execution  must 
be  made  at  auction  to  the  highest  bidder,  between  the  hours  of 
nine  in  the  morning  and  five  in  the  afternoon.  After  sufficient 
property  has  been  sold  to  satisfy  the  execution,  no  more  can  bo 
sold.  Neither  the  officer  holding  the  execution  nor  his  deputy 
can  become  a  purchaser  or  be  interested  in  any  purchase  at 
such  sale.  When  the  sale  is  of  personal  property,  capable  of 
manual  delivery,  it  must  bo  within  view  of  those  who  attend  the 
sale,  and  bo  sold  in  such  parcels  as  are  likely  to  bring  the  high- 
est  price ;  and  when  the  sale  is  of  real  property,  consisting  of 
several  knctfen  lots  or  parcels,  they  must  be  sold  separately ;  oir 
when  a  portion  of  such  real  property  is  claimed  by  a  third  per- 
son, and  he  requires  it  to  be  sold  separately,  such  portion  must  ■ 
be  thus  sold.  The  judgment  debtor,  if  present  at  the  sale,  may 
also  direct  the  order  in  which  property,  real  or  personal,  shall, 
be  sold,  when  such  property  consists  of  several  known  lots  or 
parcels,  or. of  articles  which  can  be  sold  to  advantage  eep-- 
arately,  and  the  sherifif  must  follow  such  directions. 

19  Cal.  120 ;  30  Cal.  591 ;  34  Col.  301 ;  36  Cal.  446:  38  CaL  377. 

Foster  v.  Coronel,  October  term,  1867. 

HcKenzie  v.  Dickinson,  January  term,  1872. 

Salo  of  land  in  gross:  6  Cal.  47;  11  Cal.  20;  21  CaL  07. 

Officer  not  to  become  porchaser:  30  Cal.  091. 

Statute  is  directory:   38  Gal.  654. 

Sole  not  affected  by  return  of  sheriff:  5  CaL  86 ;  6  Cal.  290 :  38  Cal.  654^ 

Sale  Tuder  void  judgment:  8  Cal.  M2;  38  Cal.  436 

^  695.  ($  224.)  If  a  purchaser  refuse  to  pay  the  amount  bid 
by  him  for  property  struck  off  to  him  at  a  sale  under  execution, 
the  officer  may  again  sell  the  property  at  any  time  to  the  high- 
est bidder,  and  if  any  loss  be  occasioned  thereby,  the  officer 
may  recover  the  amount  of  such  loss,  with  cosis,  by  motion, 
upon  previous  notice  of  five  days  before  any  court,  or  before 
any  justice  of  the  peace,  if  the  same  does  not  exceed  his  juris- 
diction. 

A  CU.  66 ;  6  Oal.  91 ;  8  Oal.  25 ;  9  Oal.  93 :  16  Oal.  564 :  22  OaL  5U. 
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$  690.    ($  215.)   Such  court  of  justice  most  proceed  in  a 

nummary  manner  and  give  judgment,  and  issue  execution 

therefor  forthwith,  but  the  defendant  may  claim  a  jury ;  and 

;the  same  proceedings  may  be  had  against  any  subsequent  pur- 

•  chaser  who  refuses  to  pay,  and  the  officer  may,  in  his  discre- 
.tion,  thereafter  reject  the  bid  of  any  person  so  refusing. 

22  Gal.  263,  512. 

(  697/   (^  226.)  The  two  preceding  sections  must  not  be 
-construed  to  make  the  officer  liable  for  any  more  than  the 
amount  bid  by  the  second  or  subsequent  purchaAer,  and  the 
.  amount  collected  from  the  purchaser  refusing  to  pay. 

!}  698.    ($227.)  When  the  purchaser  of  any  personal  prop- 

« erty  capable  of  manual  delivery  pays  the  purchase  money,  the 

officer  making  the  sale  must  deliver  to  the  purchaser  the  prop- 

•  erty,  and,  if  desired,  execute  and  deliver  to  him  a  ceMificate  of 
.the  sale.  Such  certificate  conveys  to  the  purchaser  all  the 
right  which  the  debtor  had  in  such  property  on  the  day  the 

•  execution,  or  attachment  was  levied. 

Stat.  1851,  87,  inserted  words  "and  payment"  after  "of  the  sale;'* 
.  also,  "title  and  interest "  after  "  right ; "  also  "  and  to  "  after  "  had  in.** 
12  CaL  474. 

^899.  (^  228.)  When  the  purchaser  of  any  personal  prop- 
sonal  property  not^apable  of  manual  delivery  pays  the  purchase 
money,  the  officer  making  the  sale  must  execute  and  deliver  to 
.  the  purchaser  a  certificate  of  sale.  Such  certificate  conveys  to 
the  purchaser  alHhe  right  which  the  debtor  had  in  such  prop- 
erty on  the  day  the 'execution  or  attachment  was  levied. 

Stat.  1851, 88,  insertaA  aamo  words  in  same  places  as  indicated  under 
-.  foregoing  section. 

18  Oal.  436;  2S  OaL  S«l:  tSOaL  H7:  29  Oal.  472;  34  OaL  87. 

(  TOO.  ($  220.)  Upon  a  sale  of  real  property,  the  purchaser 
is  substituted  to  and  acqtdres  all  the  right,  title,  interest  and 
claim  of  the  judgment  debtor  thereto ;  and  when  the  estate  is 
less  than  a  leasehold  at  two  years'  unexpired  term,  the  sale  is 
absolute.  In  all  other  cases,  the  property  is  subject  to  redemp- 
tion, as  provided  in.  thischapter.  The  officer  must  give  to  the 
purchaser  a  certificate  of  sacle,  containing— 
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1.  A  particnlar  description  of  the  retd  property  sold. 

2.  Tho  price  bid  for  each  distinct  lot  or  parcel. 
S.  The  whole  price  paid. 

4.  When  subject  to  redemption,  it  mnst  be  so  stated. 

And  when  the  judgment,  under  which  the  sale  has  been 
made,  is  made  payable  in  a  specified  kind  of  money  or  cur- 
rency, the  certificate  must  also  show  the  kind  of  money  or 
currency  in  which  such  redemption  may  be  made,  which  must 
be  the  same  as  that  specified  in-  the  judgment.  A  duplicate  of 
such  certificate  must  be  filed  by  the  officer  in  the- office  of  the 
recorder  of  the  county. 

Stat  1S63-*61. 633. 

Stat.  1862,  A69,  same  as  above,  omitthig  all  the  words  after  snbdivision 
4,  excep^he  last  sentence;  stat.  1851,88,  omittdd  the  words  "thepnr- 
chaserlb  substituted,  and  acquires  all  the  right,  title,  interest  and  claim 
of  tlic^iidjgjMPt  debtor  thereto ; "  and  also  omitted  all  the  words  after 
BobdiviAi^^  except  the  last  sentence. 

2  CaL  586;  4  CaL  131, 196;  5  Cal.392;  6 Cal.  173;  0 Cal.  369l 

Certificate :  8  Cal.  406;  30  Cal.  137. 

Property  subject  to  redemption:  5  Cal.  403;  6  Cal.  173;  9  Cal.  413;  11 
Cal.  317 ;  15  Cal.  526 ;  16  Cal.  590 ;  21  Cal.  112, 623 ;  22  Cal.  650 ;  23  Cal.  22 ;  38 
GbL  439;  40  Cal.  237;  Middleton  v.  Guy,  October  term,  1855,  not  reported. 

Sub-division  3:   11  CaL  26. 

Tide  acquired  at  sale:  9  Cal.  117;  10  Cal.  530;  12  Cal.  133;  14  Cal.  676; 
16  Cal.  469;  17  Cal.  56 ;  21  Cal.  220 ;  26  CaL  653 ;  27  Cal.  299 ;  30  Cal.  137 ;  31 
Cal.  298.  594;  36  Cal.  397;  33  Cal.  425,  438, 654;  Kenyon  v.  Qoinn,  April  T.. 
1871,  and  see  citations  under  S  703. 

$  701.  ($  230.)  Property  sold  subject  to  redemption,  as 
pxmded  in  the  last  section,  or  any  part  sold  separately,  may 
be  redeemed  in  the  manner  hereinafter  provided,  by  the  fol- 
lowing i>erson8,  or  their  successors  in  interest : 

1.  The  judgment  debtor,  or  his  successor  in  interest,  in  the 
whole  or  any  part  of  the  property. 

2.  A  creditor  having  a  lien  by  judgment  or  mortgage  on  the 
property  sold,  or  on  some  share  or  part  thereof,  subsequent  to 
that  on  which  the  property  was  sold.  The  persons  mentioned 
in  the  second  subdivision  of  this  section  are,  in  this  chapter, 

termed  redemptioners. 

Who  entitled  to  redeem :  2  Cal.  407, 596 ;  4  Cal.  131 ;  10  Cal.  317, 547 ;  13 
OU.  577;  14  CaL  561;  15  CaL  510,  526;  16  CaL  590;  21  CaL  108;  23  CaL  32;  27 
CaL  371 ;  28  CaL  294;  35  CaL  722;  37  Cal.  135;  38  CaL  439;  40  CaL  237. 

ruU  SS  346, 347. 

0.  c.  p.— »o 
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$  703.  ($  231.)  The  judgment  debtor  or  redomptioner  may 
redeem  iho  property  from  the  parchaser  wiiliin  six  months 
after  the  sale,  on  paying  the  purchaser  the  amount  of  his  pur- 
chase, with  twelve  per  cent,  thereon  in  addition,  together  with 
the  amount  of  any  assessment  or  taxes  which  the  purchaser 
may  have  paid  thereon  after  the  purchase,  and  interest  on  such 
amount ;  and  if  the  purchaser  be  also  a  creditor  having  a  prior 
lien  to  that  of  the  redemptioner,  other  than  the  judgment  under 
which  such  purchase  was  made,  the  amount  of  such  lien,  with 
interest. 

Stat.  1860,302.  .  , 

Stat.  lRr}l,8S,  usod  "eighteen"  instead  of  "twelve," and  omitted  the. 
•words  "  other  than  the  judgment  under  which  such  purchase  was  made." 
Stat.  1859, 13f),  was  earners  section  702,  substituting  for  the  last  clause 
beginning  with  the  words  "and if,"  the  words:  "After  tho  sale  of  any 
ro^Lcstate,  tho  judgment  under  which  such  sale  was  had  shall  cease  to 
be  a  lien  upon  such  real  estate."  *  f 

11  Cal.  20;  3  Cal.  298;  14  Cal.  M,  563;  17  Gal.  484;  21  Gal.  S92;  37  Cal.  139> 

Payment  under  protest:  9  Cal.  416;  14  Cal.  240. 

$  703.  (^  232.)  If  property  be  so  redeemed  by  a  redemp- 
tioner, cither  tho  judgment  debtor  or  another  redemptioner 
may,  within  sixty  days  after  the  last  redemption,  again  redeem 
it  from  the  lost  redemptioner,  on  paying  the  sum  paid  on  such 
last  redemption,  with  four  per  cent,  thereon  in  addition,  and 
the  amount  of  any  assessment  or  taxes  which  the  last  redemp- 
tioner may  have  paid  thereon  after  tho  redemption  by  him, 
with  intercut  on  such  amount,  and  in  addition  the  amount  of 
any  liens  hel.1  by  said  last  redemptioner  prior  to  his  own,  with 
interest;  the  judgment  under  which  tho  property  was  sold 
need  not  bo  so  paid  as  a  li^n.  The  property  may  be  again,  and 
as  often  as  tho  debtor  or  a  redemptioner  is  so  disposed,  redeemed 
from  any  previous  redemptioner,  within  sixty  days  after  the 
last  redemption,  with  four  p?r  cent,  thereon  in  addition,  and 
the  amount  of  any  assessments  or  taxes  which  the  last  previous 
redemptioner  paid  after  the  redemption  by  him,  with  interest 
thereon,  and  the  amount  of  any  liens,  other  than  the  judgment 
under  which  tho  property  was  so^ji,  held  by  the  last  redemp- 
tioner previous  to  his  own,  with  interest.  Notice  of  redemp- 
tion must  bo  given  to  the  sheriflf.  If  no  redemption  be  made 
within  six  montlis  after  the  sale,  the  purchaser,  or  his  assignee, 
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is  entitled  to  a  conveyaace ;  or,  if  so  redeemed,  whenever  sixty 
days  have  elapsed,  and  no  other  redemption  has  been  made, 
and  notice  thereof  given,  and  the  time  for  redemption  has  ex- 
pired, the  last  redemptioner,  or  his  assignee,  is  entitled  to  a 
sheriff's  deed.  If  the  debtor  redeem  at  any  time  before  the 
time  for  redemption  expires,  the  effect  of  the  sale  is  terminated 
and  he  is  restored  to  his  estate. 

St^t.  1869,  302,  same,  omitting  the  Ualiciaed  "and"  which  is  placed  after 
«  expired." 

Stat.  1851,83,  contained  "six"  instead  of  "four;"  also  words  on  pay- 
ing the  sum  paid  on  the  last  previous  redemption,"  after  "  the  last  re- 
demption," whore  they  occur  the  second  time ;  also  omitted  tho  words 
"  the  judgment  under  which  the  property  was  sold  need  not  bo  so  paid^ 
as  a  lien';"  also  the  words  "other  than  the  judgment  under  which  the 
property  was  sold;"  also,  "or  liis  assignee;"  also  the ttaZi-jwcZ  "  and  " 
which  is  placed  after  "  expired." 

Stat.  VSS^  1:0,  same  as  above  section  703,  omitting  words  "  and  in  ad- 
dition tho  amount  of  any  liens  held  by  said  last  redemtioner  prior  to  his 
own,  with  interest ;  the  judgment  under  which  tho  property  was  sold 
need  not  be  so  paid  as  a  lien ; "  also  the  words  "  and  the  amount  of  any 
liens  other  than  the  judgment  under  which  the  property  was  sold,  held 
by  the  last  redemptioner  previous  to  his  own,  with  interest;"  also  the 
UnJidaed  "and"  which  is  placed  after  "expired 

9Cal.365;31  Cal.  300. 

Payment  of  taxes:  17  Cal.  485. 

Beed,  when  to  be  executed:  21  Cal.  395;  33  CaL  675;  38  Oil.  438. 

Deed,  by  whom  executed:  8  Cal.  266;  6  Cal.  630;  8  Cal.  407;  9  Cal.  103; 
12  CaL  133;  22  Cal.  373. 

Mandamus  to  compel  execution  of  conveyance;  6  Cal.  91 ;  21  Cal.  111. 

Beceipts  in  conveyance :  24  Cal.  414 ;  25  Cal.  236;  %  Cal.  288 ;  38  Cal.  6o8 ; 
40  Cal.  611. 

Title  oequired  by  sheriffs*  deed:  4  Cal.  357 ;  9  Cal.  103, 117,  426, 479,  531 ; 
14  Cal.  54 :  16  Cal.  471 ;  26  Cal.  658 ;  31  Cal.  301 ;  33  Cal.  438. 

Emerson  v.  Sansome,  July  T.,  1871,  and  see  citations  under  §  700. 

$  704:.  ($  233.)  The  payments  mentioned  in  the  last  two 
flections  may  be  made  to  the  purchaser  or  redemptioner,  or  for 
him,  to  the  officer  who  made  the  sale.  When  tlie  judgment 
under  which  the  sale  has  been  made  is  payable  in  a  specified 
kind  of  money  or  currency,  payments  must ,  be  made  in  the 
same  kind  of  money  or  currency,  and  a  tender  of  the  money 
is  equivalent  to  payment. 

Stat.  18&3, 690. 

Stat.  18dl,  89,  omitted  the  words  between  "  sale  "  and,  "and  a  tender." 

4  Cal.  127 ;  U  Cal.  232, 661 ;  17  Cal.  485 ;  26  Cal.  653 ;  30  Cal.  137 ;  38  Cal.  254. 

Tender:  37  Cal.  225. 
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$  705.  ($  234.)  A  redemptioner  must  produce  to  the  officer 
or  person,  from  whom  he  seeks  to  redeem,  and  serve  with  his 
notice  to  the  sheriff— 

1.  A  copy  of  the  docket  of  the  judgment  under  which  he 
claims  the  right  to  redeem,  certified  by  the  clerk  of  the  court, 
or  of  the  county  where  the  judgment  is  docketed,  or  if  he  re- 
deem upon  a  mortgage  or  other  lien,  a  note  of  the  record  there- 
of, certified  by  the  recorder. 

2.  A  copy  of  any  assignment  necessary  to  establish  his  claim , 
verified  by  the  affidavit  of  himself,  or  of  a  sabscribing  witness 
thereto. 

3.  An  affidavit  by  himself  or  his  agent,  showing  the  amount 
then  actually  due  on  the  lien. 

SuD-DivisioxB  1  and  2:  14  O'al.  54. 

$  700.  ($  235.)  Until  the  expiration  of  the  time  allowed  for 
redemption,  the  court  may  restrain  the  commission  of  waste 
on  the  property,  by  order  granted  with  or  without  notice,  on 
the  application  of  the  purchaser  or  the  judgment  creditor.  But 
it  is  not  waste  for  the  person  in  possession  of  the  property  at 
the  time  of  sale,  or  entitled  to  possession  afterwards,  during 
the  jKjriod  allowed  for  redemption,  to  continue  to  use  it  in  the 
same  manner  in  which  it  was  previously  used ;  or  to  use  in  the 
ordinary  courso  of  husbandry ;  or  to  make  the  necessary  re- 
pairs of  buildings  thereon ;  or  to  use  wood  or  timber  on  tiie 
proj^crty  therefor ;  or  for  the  repair  of  fences ;  or  for  fuel  in 
his  family,  while  he  occupies  the  property. 

4  Cal.  1S6:  5  Cal.  392 ;  13  Cal.  616;  22  Cal.  191. 

$  707.  (^  236.)  The  purchaser,  from  the  time  of  the  sale 
until  a  redemption,  and  a  redemptioner,  from  the  time  of  his 
redemption  until  another  redemption,  is  entitled  to  receive, 
from  the  tenant  in  possession,  the  rents  of  the  property  sold, 
or  the  value  of  the  use  and  occupation  thereof.  But  when  any 
rents  or  profits  have  been  received  by  the  judgment  creditor 
or  purchaser,  or  his  or  their  assigns,  from  the  property  thus 
sold  preceding  such  redemption,  the  amounts  of  such  rents 
and  profit.:;  shall  be  a  credit  upon  the  redemption  money  to  be 
paid ;  and  if  the  redemptioner  or  judgment  debtor^  before  the 
—  Axniration  of  the  time  allowed  for  such  redemption,  demands 
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in  writing  of  such  purchaser  or  creditor,  or  hia  assigns,  a 
written  and  verified  statement  of  the  amounts  of  such  rents 
and  profits  thus  received,  the  period  for  redemption  is  extend- 
ed five  days  after  such  sworn  statement  is  given  by  such  pur- 
chaser or  his  assigns,  to  such  redemptioner  or  debtor.  If  such 
purchaser  or  his  assigns  shall,  for  a  period  of  one  month  from 
and  after  such  demand,  fail  or  refuse  to  give  such  statement, 
such  redemptioner  or  debtor  may  bring  an  action  in  any  court 
of  competent  jurisdiction,  to  compel  an  accounting  and  dis- 
closuro  of  such  rents  and  profits,  and  until  fifteen  days  from 
and  after  the  final  determination  of  such  action,  the  right  of 
redemption  is  extended  to  such  redemptioner  or  debtor. 

Stat.  1863^0, 106,  added  words  "  or  debtor,"  wherever  they  occur. 

Stat.  ISAl.  8!),  omitted  all  after  the  word  "thereof." 

2  Cal.  407 :  rt  Col.  392 ;  7  Gal.  46 ;  8  Cal.  5% ;  13  Cal.  516 :  18  Cal.  114 ;  21  Cal. 
139,  233;  2>  Ca.\.  3j4;  30  Cal.  426;  31  Cal. 269,  300;  87  Cal.  431 ;  38  Cal.  425. 

Payment  of  taxes:  13  Cal.  617;  16  Cal.  471. 

Accounting  for  rents  and  prdfits :  17  Cal.  597 ;  37  Cal.  431. 

Not  to  apply  to  tax  sales:  Mayor  v.  Wards,  Jan.  T.,  1667,  not  reported. 

^  708.  ($  237.)  If  the  purchaser  of  real  property  sold  on 
execution,  or  his  successor  in  interest,  be  evicted  therefrom  in 
consequence  of  irregularities  in  the  proceedings  concerning 
the  sale,  or  of  the  reversal  or  discharge  of  the  judgment,  he 
may  recover  the  price  paid,  with  interest,  from  the  judgment 
creditor.  If  the  purchaser  of  property  at  sheriff's  sale,  or  his 
successor  in  interest,  fail  to  recover  possession,  in  consequence 
of  irregularity  in  the  proceedings  concerning  the  sale,  or  be- 
cause the  property  sold  was  not  subject  to  execution  and  sale^ 
the  court  having  jurisdiction  thereof  must  after  notice  and  on 
motion  of  such  party  in  interest,  or  his  attorney,  revive  the 
original  judgment  in  the  name  of  the  petitioner,  for  the  amoimt 
paid  by  such  purchaser  at  the  sale,  with  interest  thereon,  from 
the  timo  of  payment,  at  the  same  rate  that  the  original  judg- 
ment bore ;  and  the  judgment  so  revived  has  the  same  force 
and  effect  as  would  an  original  judgment  of  the  date  of  the 
revival,  and  no  more. 

Stat.  1851, !  0,  substituted  for  all  following  the  words  "judgment  cred- 
itor," tho  words :  "  If  tho  recovery  bo  in  consequence  of  the  irrcGularity 
in  the  proceedings  concerning  tho  sale,  tho  judgment  may,  by  prder  of 
the  court,  upon  notice  to  tho  judgment  debtor,  be  revived,  and  a  new 
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ezecation  issued  for  the  price  paid  on  the  sale,  with  interest.  Saoh 
judgment  shall  be  a  lien  on  the  real  estate  of  the  judgment  debtor,  only 
from  the  time  of  its  revival." 

Stat.  1863, 303,  same  as  708,  down  to  the  word  "bora."  inserting  "  on 
petition  of  "  instead  of  "after  notice  and  on  motion,"  and  omitting 
words  "in  the  name  of  the  petitioner;"  after  the  word  "bore,"  the  fol- 
lowing words:  "and  when  so  revived,  the  said  judgment  shall  have  the 
same  effect  as  an  original  judgment  of  the  said  court  of  that  date,  and 
bearing  interest  as  aforesaid,  and  any  other  or  after  acquired  property, 
rents,  issues  or  profits,  of  the  said  debtor,  shall  be  liable  to  levy  and  sale 
under  execution  in  satisfaction  of  such  debt;  provided,  that  no  property 
of  such  debtor  sold  bona  flde  before  the  filing  of  such  petition,  shall  be 
subject  to  the  lien  of  said  judgment ;  and  provided,  further,  that  notice 
of  the  filing  of  such  petition  shall  be  made  by  filing  a  notice  thereof,  is 
the  recorder's  office  of  the  county  where  such  property  may  be  situated ; 
and  that  said  judgment  shall  be  revived  in  the  name  ot  the  original 
plaintiff  or  plaintiffs,  for  the  use  of  said  petitioner,  the  party  in  in- 
terest." 

160al.  565;  21  Cal.  91;  23 Cal.  362, 630;  24Cal.  606;  38  Cal.  SH. 

$  709.  (N.  S. )  When  property,  liable  to  an  execution  a^;ain8i 
several  person^,  is  sold  thereon,  and  more  than  a  due  propor- 
tion of  the  judgment  is  satisfied  out  of  the  proceeds  of  the  sale 
of  the  property  of  one  of  them,  or  one  of  them  pays,  without 
a  sale,  more  than  his  proportion,  he  may  compel  contribution 
from  the  others ;  and  when  a  judgment  is  against  several,  and 
is  upon  an  obligation  of  one  of  them,  as  security  for  another, 
and  the  surety  pays  the  amount,  or  any  part  thereof,  either  by 
sale  of  liis  property  or  before  sale,  he  may  compel  repayment 
from  the  principal ;  in  such  case,  the  person  so  paying  or  con- 
tributing is  entitled  to  the  benefit  of  the  judgment,  to  enforce 
contribution  or  repayment,  if,  within  ten  days  after  his  pay- 
ment, he  file  with  the  clerk  of  the  court  where  the  judgment 
was  re:.dered.  notice  of  his  payment  and  claim  to  contribution 
or  repayment.  Upon  a  filing  of  such  notice,  the  clerk  must 
make  an  entry  thereof  in  the  margin  of  the  docket. 


^  EZECtniON,  (9  714.715 


CHAPTER  n. 

PROCEEDINGS  SUPPLEMENTABY  TO  THE  EXECUTION. 

SlozFON  714.    Debtor  required  to  answer  concoming  his  property, 
when. 

715.  Proceedings  to  compel  debtor  to  appear.  It  what  cases 

he  may  be  arrested.    What  ball  may  bo  given. 

716.  Any  debtor  of  the  judgment  debtor  may  pay  the  lat- 

ter's  creditor. 

717.  Examination  of  debtors  of  judgment  debtor,  or  oi 

those  having  proi>erty  belonging  to  him. 
fl8.    Witnesses  required  to  testify. 

719.  Judge  may  order  property  to  be  applied  on  execution. 

720.  Proceedings  upon  claim  of  another  party  to  property, 

or  on  denial  of  indebtedness  to  judgment  debtor. 

721.  Disobedience  of  orders,  bow  punished. 

^  714.*/$  238.)  When  an  execution  against  property  of  the 
judgment  debtor,  or  of  any  one  of  several  debtors  in  the  same 
judgment,  issued  to  the  sheriff  of  the  county  where  be  resides, 
or,  if  he  do  not  reside  in  this  state,  to  the  sheriff  of  the  county 
where  the  judgment  roll  is  filed,  is  returned  unsatisfied,  in 
whole  or  in  part,  the  judgment  creditor,  at  any  time  after  such 
return  is  made,  is  entitled  to  an  order  from  the  judge  of  the 
court,  or  a  county  judge,  requiiing  such  judgment  debtor  to 
appear  and  answer  concerning  his  property,  before  such  judge, 
or  a  referee  appointed  by  him,  at  a  time  and  place  specified  in 
the  order ;  but  no  judgment  debtor  must  bo  required  to  attend 
before  a  judge  or  referee  out  of  the  county  in  which  he  resides. 

Stat.  1851,  9<),  added :  "when  proceedings  are  taken  under  the  pro- 
viiiona  of  this  chapter." 

1  Gal.  201 ;  26  Cat  589 ;  35  Cal.  389;  McCnllongh  v.  Clark,  April  T..  1871- 

(  715t*{$  239.)  After  the  issuing  of  an  execution  against 
property,  and  upon  proof  by  affidavit  of  a  party  or  otherwise, 
to  the  satisfaction  of  the  court,  or  of  a  judge  thereof,  or  county 
judge,  that  any  judgment  debtor  has  property  which  he  un- 
jusUy  refuses  to  apply  towards  the  satisfaction  of  tbe  judgment. 
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Buch  court  or  judge  may,  by  on  order,  require  the  judgment 
debtor  to  appear  at  aBpecified  time  and  place  before  such  judge, 
or  a  referee  appointed  by  him,  to  answer  concerning  the  same  ;* 
and  such  procefedmgs  may  thereupon  be  had  for  the  applicar 
tion  of  the  property  of  the  judgment  debtor  toward  the  satis- 
faction of  the  judgment  as  are  provided  upon  the  return  of  an 
execution.  Instead  of  the  order  requiring  the  attendance  of 
the  judgment  debtor,  the  judge  may,  upon  affidavit  of  the  judg- 
ment creditor,  h's  agent  or  attorney,  if  it  appear  to  him  that 
there  is  danger  of  the  debtor  absconding,  order  the  sheriff  to 
arrest  the  debtor  and  bring  him  before  such  j  udge.  Upon  being 
brought  before  the. judge,  he  may  be  ordered  to  enter  into  an 
undertaking,  with  sufficient  surety,  that  he  will  attend  from 
time  to  time  before  the  judge  or  referee,  as  may  bq  directed, 
during  the  -pexidGncj  of  proceedings  and  until  the.  final  termi- 
nation thereof,  and  will  not  in  the  meantime  dispose  of  any 
portion  of  his  property,  not  exempt  from  execution.  In  default  of 
entering  into  such  undertaking  he  may  be  committed  to  prison. 

Stat.  1854,  635;  stat.  1851,  90^  omitted  all  after  the  words,  "retnca  of 
execution." 

6 Col.  16;  7  Cal.  201 ;  85 GaL  396. 

$  riG.*($  240.)  After  the  issuing  of  an  execution  against 
property,  and  before  its  return,  any  person  indebted  to  the 
judgment  debtor  may  pay  to  the  sheriff  the  amount  of  his  debt, 
or  so  much  thereof  as  may  be  necessary  to  satisfy  the  execu- 
tion ;  and  the  sheriff's  receipt  is  a  sufficient  discharge  for  the 
amount  so  paid. 

7  Cal.  201 :  26  Cal.  589 ;  33  Cal.  528 ;  35  Cal.  396. 

$  717.  *  {§  241.)  After  the  issuing  or  retmn  of  an  execution 
against  property  of  the  judgment  debtor,  or  of  any  one  of  sev- 
eral debtors  in  the  same  judgment,  or  upon  proof  by  affidavit 
or  otherwise,  to  the  satisfaction  of  the  judge,  that  any  person 
or  corporation  has  property  of  such  judgment  debtor,  or  is  in- 
debted to  him  in  an  amount  exceeding  fifty  dollars,  the  judge 
may,  by  an  order,  require  such  person  or  corporation,  or  any 
officer  or  member  thereof,  to  appear  at  a  specified  time  and 
place  before  him,  or  a  referee  appointed  by  him^  and  answer 
concerning  the  same. 

7  Cal.  201 :  26  Cal.  589 ;  35  Cal.  398 ;  38  Cal.  523. 
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^  T18,  #  (^  242.)  Witnesses  may  be  required  to  appear  and 
testify  before  the  judge  or  referee,  upon  any  proceeding  under 
ibis  clrapter,  in  the  same  manner  as  upon  the  trial  of  an  issue. 

26Cal.  589;  3j  Cal.  39B;  MoGoUoogh  v.  Clark,  April  T.,  1871. 

(  yia.  *($  243.)  The  judge  or  referee  may  order  any  prop- 
erty of  a  judgment  debtor,  not  exempt  from  execution,  in  the 
hands  of  such  debtor  or  any  other  person,  or  due  to  the  judg- 
ment debtor,  to  be  applied  towards  the  satisfaction  of  the  judg- 
ment. 

Stat.  1851, 91,  added:  "Except  that  the  eamings  of  the  debtor  for  hia 
personal  services  at  anytime  within  thirty  days  next  preceding  the  order, 
shall  not  be  so  applied,  when  it  shall  be  made  to  appear  by  the  debtor's 
affidavit,  or  otherwise,  that  such  earnings  are  necessary  for  the  use  oi  a 
family  supported  wholly  or  i>artly  by  his  labor." 

6  Cal.  16 ;  7  Cal.  293 ;  33  Cal.  539 ;  33  Gal.  393 ;  38  Gal.  524. 

McCnllough  V.  Clark,  April  T.,  1871. 

$  TSOi*($  244.)  If  it  appear  that  a  person  or  corporation, 
alleged  to  have  projDcrty  of  the  judgment  debtor,  or  indebted 
to  him,  claims  an  interest  in  the  property  ad  verso  to  him,  or 
denies  tlie  debt,  the  court  or  judge  may  authorize,  by  an  order 
made  to  that  effect,  the  judgment  creditor  to  institute  an  action 
against  such  person  or  corporation  for  the  recovery  of  such 
interest  or  debt ;  and  the  court  or  judge  may,  by  order,  forbid 
A  transfer  or  other  disposition  of  such  interest  or  debt,  until 
an  action  can  be  commenced  and  prosecuted  to  judgment. 
Such  order  may  be  modified  or  vacated  by  the  judge  granting 
the  same,  or  the  court  in  which  the  action  is  brought,  at  any 
timp,  upon  such  terms  as  may  be  just. 

35  Cal.  398;  38  Gal.  524. 

^  721.*  (5  245.)  If  any  person,  party  or  witness,  disobey  an 
order  of  the  referee,  projKrly  made,  in  the  proceedings  before 
bim  under  this  chapter,  ho  may  be  punished  by  the  court  or 
judge  ordering  the  reference,  for  a  contempt. 

35Gal.8S8. 

Expressly  applied  to  justices'  oourto  by  S  W^ 
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such  court  or  judge  may,  by  an  order,  require  the  judgment 
debtor  to  apjDear  at  a  specified  time  and  place  before  such  judge, 
or  a  referee  appointed  by  him,  to  answer  concerning  the  same  ;* 
and  such  procefedmgs  may  thereupon  bo  had  for  the  applicar 
tion  of  the  property  of  the  judgment  debtor  toward  the  satis- 
faction of  the  judgment  as  are  provided  upon  the  return  of  an 
execution.  Instead  of  the  order  requiring  the  attendance  of 
the  judgment  debtor,  the  judge  may,  upon  affidavit  of  the  judg- 
ment creditor,  h's  agent  or  attorney,  if  it  appear  to  him  that 
there  is  danger  of  the  debtor  absconding,  order  the  sheriflf  to 
arrest  the  debtor  and  bring  him  before  such  judge.  Upon  being 
brought  before  the  judge,  he  may  be  ordered  to  enter  into  an 
undertaking,  with  sufficient  surety,  that  he  will  attend  from 
time  to  time  before  the  judge  or  referee,  as  may  b§  directed, 
during  the  pendency  of  proceedings  and  until  the  final  termi- 
nation thereof,  and  will  not  in  the  meantime  dispose  of  any 
portion  of  his  property,  not  exempt  from  execution.  In  defaultof 
entering  into  such  undertaking  he  may  be  committed  to  prison. 

Stat.  1854,  635;  stat.  1851,  90^  omitted  all  after  the  words,  "retain  of 
execution." 

6 Gal.  16:  7  Cal.  201 ;  35 Oal.  396. 

$  71G.*($  240.)  After  the  issuing  of  an  execution  against 
property,  and  before  its  return^  any  person  indebted  to  the 
judgment  debtor  may  pay  to  the  sheriff  the  amount  of  his  debt, 
or  BO  much  thereof  as  may  be  necessary  to  satisfy  the  execu- 
tion ;  and  the  sherifiTs  receipt  is  a  sufficient  discharge  for  the 
amount  so  paid. 

7  Cal.  201 :  26  Cal.  589;  33  Cal.  528 ;  35  Cal.  396. 

(  717.  *{$  241.)  After  the  issuing  or  return  of  an  execution 
against  property  of  the  judgment  debtor,  or  of  any  one  of  sev- 
eral debtors  in  the  same  judgment,  or  upon  proof  by  affidavit 
or  otherwise,  to  the  satisfaction  of  the  judge,  that  any  person 
or  corporation  has  property  of  such  judgment  debtor,  or  is  in- 
debted to  him  in  on  amount  exceeding  fifty  dollars,  the  judge 
may,  by  an  order,  require  such  person  or  corporation,  or  any 
officer  or  member  thereof,  to  appear  at  a  specified  time  and 
place  before  him,  or  a  referee  appointed  by  him,  and  answer 
concerning  the  same. 

7  Cul.  201 :  26  CaL  539;  35  Cal.  398;  38  Cal.  523. 
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^  718.  #  ($  242.)  Witnesses  may  be  required  to  appear  and 
testify  "before  the  judge  or  referee,  Tiiwn  any  proceeding  under 
this  clmpter,  in  the  same  manner  as  upon  the  trial  of  an  issue. 

260al.  9S9;  35  Gal.  396;  McGoUoagh  v.  OUrk,  April  T.,  1871. 

$  7ia,  *($  243.)  The  judge  or  referee  may  order  any  prop- 
erty of  a  judgment  debtor,  not  exempt  from  execution,  in  the 
hands  of  such  debtor  or  any  other  person,  or  due  to  the  judg- 
ment debtor,  to  be  applied  towards  the  satisfaction  of  the  judg- 
ment. 

Stat.  1851,  91,  added:  "Except  that  the  eamln^rs  of  the  debtor  for  his 
penonal  services  at  any  time  Mtithin  thirty  days  next  preceding  the  order, 
shall  not  be  so  applied,  when  it  shall  be  made  to  appear  by  Iho  debtor's 
affidavit,  or  otherwise,  that  such  earnings  are  necessary  for  the  use  of  a 
family  supported  wholly  or  partly  by  his  labor." 

6  Cal.  16 ;  7  Cal.  233 ;  23  Oal.  539 ;  35  Oal.  3» ;  38  Oal.  524. 

HcCollotigh  V.  Clark,  April  T.,  1871. 

(  7JMfc*($  244.)  If  it  appear  that  a  person  or  corporation, 
aUeged  to  have  property  of  the  judgment  debtor,  or  indebted 
to  him,  claims  an  interest  in  the  property  adverse  to  him,  or 
denies  the  debt,  the  court  or  judge  may  authorize,  by  an  order 
made  to  that  effect,  the  judgment  creditor  to  institute  an  action 
against  such  person  or  corporation  for  the  recovery  of  such 
interest  or  debt;  and  the  court  or  judge  may,  by  order,  forbid 
a  transfer  or  other  disposition  of  such  interest  or  debt,  until 
an  action  can  be  commenced  and  prosecuted  to  judgment. 
Such  order  may  be  modified  or  vacated  by  the  judge  granting 
the  same,  or  the  court  in  which  the  action  ia  brought,  at  any 
timjB,  upon  such  terms  as  may  be  just. 

35  Cal.  396;  38  Cal.  524. 

§  Tai.*  ($  243.)  If  any  person,  party  or  witness,  disobey  an 
order  of  the  referee,  proi)erly  made,  in  the  proceedings  before 
him  under  this  chapter,  he  may  be  punished  by  the  court  or 
judge  ordering  the  reference,  for  a  contempt. 

35GaL3S6. 

iilxpressly  applied  to  justices'  oourta  by  §  Hfii^ 
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5  Cal.  416,  492 :  6  CaL  99 :  9  Cal.  123, 365;  16  Cal.  404, 461. 659 ;  18  Cal. 4^ ;  31 
21  Cal.  8T ;  22  Cal.  116 ;  23  Gal.  16 ;  27  Cal.  2.%,  418,  596 ;  28  Cal.  226. 520 ;  29  OaL 
253 ;  31  Cal.  78 ;  31  Cal.  548 ;  36  Cal.  390 ;  Carpentier  v.  Brenham.  40  Cal.  221. 

Decree:  1  Cal.  351 ;  6  Cal.  173;  9 Cal.  426;  U  Cal.  14;  14  Cal.  156,  640;  16 
Cal.  461. 559;  18  Cal.  465;  21  Cal.  76, 103,  669;  23 Cal.  696;  25 CaL  387;  27  CU. 
418 ;  29  Cal.  385 ;  37  Cal.  223 ;  39  Cal.  304,  604. 

Parties :  9  Cal.  123 ;  10  Cal.  265, 547 ;  11  CaL  307 ;  15  Cal.  483 ;  16  Cal.  461, 
659, 680;  17  Cal.  578;  18  Cal.  6'i0;  21  Cal.  87;  23  Cal.  106;  24  Cal.  379,  506;  26 
CaL  154;  2  J  Cal.  194,  226;  29  Cal.  253;  33  CaL  265;  40  Cal.  221. 

RedempUon :  2  Cal.  387 ;  9  CaL  365 ;  10  Cal.  547 ;  1 1  Cal.  307 ;  16  CaL  461 ; 
21  CaL  108;  22  CaL  330;  23  Cal.  16;  24  Cal.  506;  34  CaL  648;  35  CaL  713;  16 
Cal.  390;  40  Cal.  62;  Carpentier  v.  Brenham,  40  CaL  221. 

Sale:   10  Cal.  258 ;  11  Cal.  14 ;  17  CaL  62G;  24  CaL  505;  30  CaL  367,  62L 

$  727.  ( $  247. )  If  there  be  surplus  remaining  after  payment 
of  the  amount  duo  on  the  mortgage,  lien  or  incumbrance,  with 
costs,  tho  court  may  cause  the  same  to  be  paid  to  the  person 
entitled  to  it,  and  in  the  meantime  may  direct  it  to  be  depos- 
ited in  court. 

$  738.  ($  248.)  If  the  debt  for  which  the  mortgage,  lien  or 
incumbranco  is  held,  is  not  all  due,  so  soon  as  sufiScient  of  the 
property  has  been  sold  to  pay  the  amount  due,  with  costs,  the 
sale  must  cease ;  and  afterwards,  as  often  as  more  becomes  due, 
for  principal  or  interest,  the  court  may,  on  motion,  order  more 
to  be  sold.  But  if  the  property  cannot  be  sold  in  portions, 
without  injury  to  the  parties,  the  whole  may  be  ordered  to  be 
sold  in  the  first  instance,  and  the  entire  debt  and  costs  paid, 
there  being  a  rebate  of  interest  where-such  rebate  is  proper. 

15CaL4Se:Ji30al.i& 
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CHAPTiSji  n. 


ACTIONS  FOB  NUISANCE,  WASTE  AND  WILFUL  TBES- 
PASS,  IN  CERTAIN  CASES,  ON  EEAL  PBOPEETY. 

SicxiON  731.    NuiBance  defined,  and  actions  for. 

732.  Waste,  actions  for. 

733.  Trespass  for  cutting  or  carrying  away  trees,  etc, 

actions  for. 

734.  Measure  of  damages  in  certain  cases  under  the  last 

section. 

735.  Damages  in  actions  for  forcible  entry,  etc.,  may  be 

Irebled. 

^  731.  ($  249.)  Anything  which  is  injurious  to  health,  or 
indecent,  or  offensiye  to  the  senses,  or  an  obstructipn  to  the 
free  use  of  property,  bo  as  to  interfere  with  the  comfortable 
enjoyment  of  life  or  property,  is  a  nuisance,  and  the  fubjectof 
an  action.  Such  action  may  be  brought  by  any  x>erson  whose 
property  is  injuriously  affected,  or  whose  personal  enjoyment 
is  lessened  by  the  nuisance ;  and  by  the  judgment,  the  nuis- 
ance may  be  enjoined  or  abated,  as  well  as  damages  i*ecoyered. 

1  Cal.  462;  3  CaL  69,  90, 233;  4  Cal.  308;  5Cal.  120;  6  Cal.  102;  7  Cal.  339; 
8 Gal.  77,  3j2;  21  CaL  359;  29 Cal.  1S6, 427;  30  Cal.  379,  520,  573;  31  Cal.  115; 
35 CaL  325;  36  Cal.  193;  39  CaL  573;  40  Cal.  396,  428. 

^  739.  ($  250.)  If  a  guardian,  tenant  for  life  or  years,  joint 
tenant,  or  tenant  in  common  of  real  property,  commit  waste 
thereon,  any  person  aggrieved  by  the  waste  may  bring  an 
action  against  him  therefor,  in  which  action  there  maybe  judg- 
ment for  treble  dami^s. 

8 CaL  383;  5  Cal.  239;  15  CaL  116;  24  Cal.  467 ;  32  Cal.  590;  34  Ca' 

f  733.  (^  251.)  Any  person  who  cuts  down  or  carries  off  any 
wood  or  underwood,  tree  or  timber,  or  girdles  or  otherwise 
injures  any  tree  or  timber  on  the  land  of  another  person,  or  on 
the  street  or  highway  in  front  of  any  person's  house,  village  or 
cify  lot,  or  cultivated  grounds ;  or  on  the  commons  or  public 
o.  o.  p. — »l 
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gronnds  of  any  city  or  town,  or  on  the  street  or  highway  in' 
front  thereof,  without  lawful  authority,  is  liable  to  the  owner 
of  such  land,  or  to  such  city  or  town,  for  treble  the  amount  of 
damages  which  may  be  assessed  therefor,  .in  a  civil  action,  in 
any  court  having  jurisdiction. 
iCal.l84;6CaLl^ 

f  734.  ({  252.)  Nothing  in  the  last  section  authorizes  the 
recovery  of  more  than  the  just  value  of  the  timber  taken  from 
uncultivated  woodland,  for  the  repair  of  a  public  highway  or 
bridge  upon  the  land,  or  adjoining  it. 

$  785.  (^  253.)  If  a  person  recover  damages  for  a  forcible 
or  unlawful  entry  in  or  upon,  or  detention  of,  any  building  or 
any  cultivated  real  property,  judgment  may  be  entered  for 
three  times  the  amount  at  which  tbd  actual  damages  are 
assessed. 

9CaL289:  SCU^tt;  IftCUUtf;  »€iLafll 
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CHAPTER  nl. 

ACTIOXS  TO  DETERMIXE  CONFLICTING  CLAIMS  TO 
REAL  TROPEETY,  AND  OTHER  PROVISIONS  RE- 
LATING TO  ACTIONS  CONCERNING  REAL  ESTATE. 

Section  738.    Parties  to  an  action  to  quiet  title. 

739.  When  plaintiff  cannot  recover  costs. 

740.  •  If  plaintiff's  title  terminates  pending  the  snit,  vrhtA 

he  may  recover,  and  how  verdict  and  judgment 
to  be. 

741.  "When  value  of  improvements  can  be  allowed  as  a 

set-off. 

742.  An  order  may  be  made  to  allow  a  party,  to  survey  and 

measure  the  land  in  dispute. 

743.  Order,  what  to  contain  and  how  served.    If  unneces- 

sary injury  done,  the  party  surveying  to  be  liable 
therefor. 

744.^  A  mortgage  must  not  be  deemed  a  conveyance,  what- 
ever its  terms.  • 

746.  When  court  may  grant  injunction ;  dnrlng  foreclosure ; 
after  sale  on  execution,  before  conveyance. 

746.  Damages  may  be  recovered  for  injury  to  the  possession 

after  sale  and  before  delivery  of  possession. 

747.  Action  not  to  be  prejudiced  by  alienation,  pending 

suit. 

748.  Mining  claims,  actions  concerning  to  be  governed  by 

local  rules. 

$  73S.  ($  254.)  An  action  may  be  brought  by  any  person 
against  ano^er  who  claims  an  estate  or  interest  in  real  prop- 
erty adverse  to  him,  for  the  purpose  of  determining  such  ad- 
verse claim. 

'  Stat.  1S51, 92,  read :  "  254.  An  action  may  be  brought  by  any  person  in 
possession,  by  himself  or  his  tenant,  of  real  property,  against  any  per- 
son who  claims  an  estate  or  interest  therein  adverse  to  him,  for  the  pur- 
pose of  determining  such  adverse  claim,  estate  or  interest." 

6  CaL  33;  7  Cal.  319;  14  Cal.  279;  15  Cal.  12S,  2C9:  17  Cal.  149;  21  Oal.  342* 
904;  25  Cal.  437;  28  Cal.  191,  645;  30  Cal.  6b'2;  32  Cal.  109,  620;  34  r!«l.  563, 
S»;  85 CaL  30 ;  36 Cal.  313 ;  37  Cal.  282:  39  Cal.  13;  40  Cal.  56. 
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$  739.  ($  255.)  If  the  defendant  in  such  action  disclaim  in 
his  answer  any  interest  or  estate  in  the  property,  or  suffer  judg- 
ment to  be  taken  against  him  withoijjj  fViV^ifer,  the  plaintiff 

ottimot  recover  costs. 
31  Cal.  563. 

$  740.  (§  256.)  In  an  action  for  the  recovery  of  real  prop- 
erty, where  the  plaintiff  shows  a  right  to  recover  at  the  time 
the  action  was  commenced,  but  it  appears  that  his  right  has 
terminated  during  the  pendency  of  the  action,  the  verdicir  and 
judgment  must  be  according  to  the  fact,  and  the  pluintiff  may 
recover  damages  for  withholding  the  property 

14  Cal.  472 ;  22  Cal.  513 ;  30  CaL  467. 

$  74:1,  f$  257.)  When  damages  are  claimed  for  withholding 
the  property  recovered,  upon  which  permanent  improvements 
have  been  made  by  a  defendant,  or  those  under  whom  he 
claims,  holding  under  color  of  title  adversely  to  the  claim  of 
the  plaintiff,  in  good  faith,  the  value  of  such  improvements 
must  be  allowed  as  a  set-off  against  such  damages. 

2  Cal.  145;  5  Cal.  319;  8  Cal.  165;  14  Cal.  465;  18  Cal.  6»4;  28  OaL  485;  29 
Cal.  160.  330 ;  31  Cal.  487 ;  35  Cal.  346. 

^  74a.  ($  258.)  The  court  in  which  an  action  is  pending  for 
the  recovery  of  real  property,  or  for  damages  for  an  injury 
thereto i  or  a  judge  thereof,  or  a  county  judge,  may,  on  motion, 
upon  notice  by  either  party,  for  good  cause  shown,  grant  an 
order  allowing  to  such  party  the  right  to  enter  upon  the  prop" 
erty  and  make  survey  and  measiurement  thereof,  and  of  any 
tunnels,  shafts  or  drifts  thereon  for  the  purpose  of  the  action. 
even  though  entry  for  such  purpose  has  to  he  made  ihrough  other 
lands  belonging  to  parties  to  the  action, 

Stat.  1860,  304,  was  t^e  samo,  omitting  tbe  words  in  Uatic$. 

Stat.  1851, 93,  omitted  tbe  tialMged  words;  also  the  words  "or  a  judge 
thereof  or  a  county  judge." 

$  743.  ($259.)  The  order  must  describe  the  property,  and 
a  copy  thereof  must  be  served  on  the  owner  or  occupant ;  and 
thereupon  such  party  may  enter  upon  the  property,  with  neces- 
sary surveyors  and  assistants,  and  make  such  survey  and 
measurement ;  but  if  any  unnecessary  injury  be  done  to  the 
property,  he  is  liable  therefor. 
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$  744*  ($  260.1  A  mortg^age  of  real  property  shall  not  be 
deemed  a  conveyance,  whatever  its  terms,  so  as  to  enable  the 
owner  of  the  mortgage  to  recover  possession  of  the  real  prop- 
erty without  a  foreclosure  and  sale. 

9  Cal.  365;  14  Cal.  256;  16  Cal.  463;  17  Cal.  589;  21  Gal  609;  22Cal.  255. 
330 :  23  CaL  16;  26  Cal.  595;  27  Gal,  603 ;  29  Cal.  18,  ^53. 

^  745.  (§  261.)  The  court  may,  by  injunction,  on  good  cause 
shown,  restrain  the  party  in  possession  from  doing  any  act  to 
the  injury  of  real  property  during  the  foreclosure  of  a  mort- 
gage thereon ;  or,  after  a  sale  on  execution,  before  a  con- 
veyance. 

10  Cal.  258. 

$746.  ($262.)  When  real  property  has  been  sold  on  execu- 
tion, the  purchaser  thereof,  or  any  person  who  may  have  suc- 
ceeded to  his  interest,  may,  after  his  estate  becomes  absolute, 
recover  damages  for  injury  to  the  property  by  the  tenant  in 
poBsession  after  sale  and  before  possession  is  delivered  under 
the  conveyance. 

^  741.  ($  233.)  An  action  for  the  recovery  of  real  property 
against  a  jperson  in  possession  pannot  be  prejudiced  by  any 
alienation  made  by  such  person,  either  before  or  after  the  com- 
mencement of  the  action. 

§  748,  ($  C21.)  In  actions  respecting  mining  claims,  proof 
must  be  admitted  of  the  customs,  usages  or  regulations  estab- 
lished and  in  force  at  the  bar  or  diggings  embracing  such 
claim ;  and  such  customs,  usages  or  regulations  when  not  in 
conflict  with  the  laws  of  this  state,  must  govern  the  decision 
of  the  action. 

Stat.  1851, 149,  inserted  "constitution  and  "  before  "laws." 
14 Cal.  279. 378;  20 Cal.  199;  26 CaL  527;  31  Cal.  387;  34  CaL  30. 
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CHAPTEE  IV. 

ACTIONS  FOR  THE  PAETITION  OP  REAL  PROPERTY. 

Secuon  752.    Who  may  bring  actions  for  partition. 

763.  Interests  of  all  parties  must  be  set  forth  in  the  com. 

plaint. 

764.  Lien-holders  not  of  record  need  not  be  made  pattiet. 
766.    Plaintiff  must  file  notice  of  lis  pendens. 

766.  Summons  must  be  directed  to  all  persons  interestedln 

the  property. 

767.  Unknown  parties  may  be  served  by  publication. 

768.  Answer  of  defendants,  what  to  contain. 

769.  The  rights  of  all  parties  may  be  ascertained  in  ttie 

action. 

760.  Partial  partition. 

761.  Lien-holders  must  be  made  parties,  or  a  referee  bt 

apx)ointed  to  ascertain  their  rights. 

762.  Lien-holders  must  be  notified  to  appear  before  the 

referee  appointed. 

763.  The  court  may  order  a  sale  or  partition  and  appoint 

referees  therefor. 

764.  Partition  must  be  made  according  to  the  rights  of  the 

parties,  as  determined  by  the  court. 

766.  Beferees  must  make  a  report  of  their  proceedings. 
766»    The  court  may  set  aside  or  affirm  report,  and  enter 

judgment  thereon.    Upon  whom  Judgment  to  be 
conclusive. 

767.  Judgment  not  to  affect  tenants  for  years  to  the  whole 

property. 

768.  Expenses  of  partition  must  be -apportioned  among 

the  parties. 

769.  A  lien  on  an  undivided  interest  of  any  party  is  a  charge 

only  on  the  share  assigned  to  such  party. 

770.  Estate  for  life  or  years  may  be  set  off  in  a  part  of  the 

property  not  sold,  when  not  all  sold. 

771.  Application  of  proceeds  of  sale  of  encumbered  prop- 

erty. 

772.  Party  holding  other  securities  may  be  required  first  to 

exhaust  them. 
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Srchok  773.    Proceeds  of  sale,  disposition  of. 

774.  When  paid  into  court  the  cause  may  be  continued  for 

the  determination  of  the  claims  of  the  ];)artie8, 

775.  Sales  by  referees  must  be  at  public  auction. 

776.  The  court  must  direct  the  terms  of  sale  or  credit. 

777.  Referees  may  take  securities  for  purchase  money. 

778.  Tenants  whose  estate  has  been  sold  shall  receive  com- 

pensation. 

779.  The  coxirt  may  fix  such  comi)en8ation. 

780.  The  court  must  protect  tenants  unlmo-vm. 

781.  The  court  must  ascertain  and  secure  the  -value  of 

future  contingent  or  vested  interests. 

782.  Terms  of  sale  must  be  made  known  at  the  time.  Lots 

must  be  sold  separately. 

783.  Who  may  not  be  purchasers. 

784.  Beferees  must  make  a  report  of  the  sale  to  the  'COurt. 
785;    If  confiimed,  convesrances  may  be  executed. 

786.  Proceeding  if  a  lien-holder  become  a  purchaserl 

787.  Conveyances  must  be  recorded,  and  will  be  ft  bar 

against  parties. 

788.  Proceeds  of  sale  belonging  to  parties  unknown  must 

be  invested  for  their  benefit. 

789.  Investment  must  be  made  in  the  name  of  the  derk 

of  the  county. 

790.  When  the  interests  of  the  parties  are  ascertained, 

securities  must  be  taken  in  their  names. 

791.  Duties  of  the  clerk  making  investments. 

792.  When  unequal  partition  is  ordered,  compensation 

may  bd  adjudged  in  certain  cases. 

793.  The  ehaxe  of  an  infant  may  be  paid  to  his  guardian. 

794.  The  guardian  of  an  insane  person  may  receive  the 

proceeds  of  such  party's  interest. 

795.  A  guardian  may  consent  to  partition  without  action, 

and  execute  releases. 

796.  Ck>sts  of  partition  a  lien  up9n  shares  of  parceners. 

797.  The  court  by  consent  may  appoint  a  single  referee, 

798.  Expenses  of  previous  litigation  fook  common  benefit 

allowed. 
"    799.    Abstract  of  title  in  action  for  partition^when  cost  of 
allowed. 

800.  Abstract,  how  made  and  verified. 

801.  Interest  allowed  on  disbursements  made  under  di- 

rection of  the  court. 


$$  752-755  ACTIONS  fou  •  248 

$  75a.  (§  264.)  When  several  co-tenants  hold  and  are  in 
possession  of  real  property  as  parceners,  joint  tenants  or  ten- 
ants in  common,  in  which  one  or  more  of  them  have  an  estate 
of  inheritance,  or  for  life  6r  lives,  or  for  years,  an  action  may 
be  brought  by  one  or  more  of  such  persona  for  a  partition 
thereof  according  to  the  respective  rights  of  the  persons  in- 
terested therein,  and  for  a  sale  of  such  property,  or  a  part 
thereof,  if  it  api)ear  that  a  partition  cannot  bo  made  without 
great  prejudice  to  tho  owners. 

Stat.  186.>66, 704. 

Stat.  1851,  93,  omitted  the  words  "  cs  parceners ; "  also  "  or  lives  or  for 
years,"  and  inse:ted  "several  persons"  for  " several co-teniints." 

Stat.  1851,  fi],  inserted  in  stat.  1851,  the  words  "  or  lives,  or  for  years;" 
also,  "as  parceners." 

19  Cal.  210;  23  Cal.  501 ;  26  Cal.  69;  27  Cal.  92, 329;  32  Oal.  289;  Gates  v. 
Salmon,  35  Cal.  576;  36  Cal.  112;  38  Cal.  637. 

Parol  partition:  24  Cal.  218. 268;  27  Cal.  418. 

$  753,  (  §  2G5. )  The  interests  of  all  persons  in  the  prop- 
erty, whether  such  persons  be  known  or  unkno\Mi,  must  be 
set  forth tn  the  complaint  specifically  and  particularly,  as  far 
as  known  to  the  plaintiff;  and  if  one  or  more  of  the  parties,  or 
the  share  or  quantity  of  interest  of  any  of  the  parties,  be 
unknown  to  the  plaintiff,  or  be  uncertain  or  contingent,  or  the 
o^vnership  of  tlio  inheritance  depend  upon  an  executory  devise, 
or  tho  remainder  be  a  contingent  remainder,  so  that  suQh  par- 
ties cannot  bo  named,  that  fact  must  be  set  forth  in  the  com- 
plaint. 

26  Cal.  69 ;  27  Cal.  329 ;  40  Cal.  493. 

$  754.  (  $  206. )  No  person  having  a  conveyance  of  or 
claiming  a  lien  on  the  property,  or  some  part  of  it,  need  be 
made  a  party  to  the  action,  unless  such  conveyance  or  lien 
appear  of  record. 

Stat.  1865-66,  704. 

Stat.  1851,  94,  read:  "  8  266.  No  persons  who  have  or  claim  any  liens 
upon  tho  property,  by  mortgage,  judgment  or  otherwise,  need  be  made 
parties  to  the  action,  unless  such  liens  be  matters  of  record." 

$  755.  ( $  267. )  Immediately  after  filing  the  complaint  in 
the  district  court,  the  plaintiff  must  file  with  the  recorder  of 
the  county,  or  of  tho  several  counties  in  which  tho  property  is 
situated,  either  a  copy  of  such  complaint  or  a  notice  of  the 
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pendency  of  the  action,  containing  the  names  of  the  parties  so 
far  as  known,  the  object  of  the  action,  and  a  description  of  the 
property  to  bo  affected  thereby.  From  the  time  of  the  filing 
it  shall  be  deemed  notice  to  all  persons. 

Stat.  1865-66, 705. 

Stat.  1851,  94,  omitted  the  words  "  ia  the  district  court; "  also,  "or  of 
the  several  counties ;  '*  also,  "  either  a  copy  of  such  complaint  or  ". 

f  756.  (  $  268. )  The«nmmons  must  be  directed  to  all  the 
joint  tenants  and  tenants  in  common,  and  all  persons  having 
any  interest  in,  or  any  liens  of  record  by  mortgage,  judgment 
or  otherwise,  upon  the  property,  or  upon  any  particular^r* 
tion  thereof;  and  generally,  to  all  persons  unknown  who  have 
or  claim  any  interest  in  the  property. 

35  CaL  576. 

$  757.  ( {  269. )  If  a  party  having  a  share  or  interest  is 
unknown,  or  any  one  of  the  known  parties  reside  out  of  the 
state,  or  cannot  be  found  therein,  and  such  fact  is  made  to 
appear  by  affidavit,  the  summons  may  be  served  ^n  such 
absent  or  unknown  party  by  publication,  as  in  other  cases. 
When  publication  is  made,  the  summons,  as  published,  must 
be  accompanied  by  a  brief  description  of  the  property  which  is 
the  subject  of  the  action. 

(  758.  ( ^  270. )  The  defendants  who  hare  been  personally 
served  with  the  summons  and  a  copy  of  the  complaint,  or  who 
liave  appeared  without  such  service,  must  set  forth  in  their 
answers,  fully  and  particularly,  the  origin,  nature  and  extent 
of  their  respective  interests  in  the  property ;  and  if  such  de- 
fendants claim  a  lien  on  the  property  by  mortgage,  judgment 
or  otherwise,  they  must  state  the  original  amount  and  date  of 
the  same,  and  the  sum  remaining  due  thereon ;  also,  whether 
the  same  has  been  secured  in  any  other  way  or  not ;  and  if 
secured,  the  nature  and  extent  of  such  security,  or  t"hey  are 
deemed  to  have  waived  their  right  to  such  lien. 

Stat.  1851,  94,  inserted  the  word  "certified  "  before  "copy,"  but  omit- 
ted the  words  "or  who  have  appeared  without  such  service;"  also, 
"origin  "  and  "  original ;  '*  also,  the  words  "  correctly  "  and  "  true." 

Stat.  1865H)6,  705,  same  as  above  section,  758,  inserting  "  correctly" 
Iwfore  "  state ; "  also,  "  true  "  before  "  sum." 

19  Cal.  210 ;  27  Cal.  329;  36  Cal.  112. 
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$  759.  ($  271.)  The  rights  of  the  several  parties,  plaintiflf 
as  well  as  defendant,  may  be  put  in  issue,  tried  and  determined 
in  such  action ;  and  when  a  sale  of  the  premises  is  necessary, 
the  title  must  be  ascertained  by  proof  to  the  satisfaction  of  the 
court,  before  the  judgment  of  sale  can  bo  made ;  and  where 
service  of  the  complaint  has  been  made  by  publication,  like 
proof  must  be  required  of  the  right  of  the  absent  or  unknown 
parties,  before  such  judgment  is  rendered ;  except  that  where 
there  are  several  unknown  persons  having  an  interest  in  the 
property  their  rights  may  be  considered  together  in  th&action, 
and  not  as  between  themselves. 

27  Cal.  329;  32  Gal.  289. 

^  7C0.  ($  272.)  Whenever  from  any  cause  it  is.  in  the 
opinion  of  the  court,  impracticable  or  highly  inconvenient  to 
make  a  complete  partition,  in  the  first  instance,  among  all  the 
parties  in  interest,  the  court  may  first  ascertain  and  determine 
the  shares  or  interest  respectively  held  by  the  original  co-ten- 
ants, and  thereupon  adjudge  and  cause  a  partition  to  be  made, 
as  if  such  original  co-tenants  were  the  parties  and  solo  parties 
in  interest,  and  the  only  parties  to  the  action,  and  thereafter 
may  proceed  in  like  manner  to  adjudge  and  make  partition 
separately  of  each  share  or  portion  so  ascertained  and  allotted, 
as  between  those  claiming  under  the  original  tenant  to  whom 
the  snmo  shall  have  been  so  set  apart,  or  may  allow  them  to 
remain  tenants  in  common  thereof,  as  they  may  desire. 

Stat.  1865-66, 705. 

Stat.  1851,  95,  read :  "  h  272.  The  plaintiff  ehall  produce  to  the  ooort^ 
on  the  hearing  of  the  case,  the  certificate  of  tho  recorder  of  the  comity 
where  the  property  is  situated,  showing  whether  there  were  or  not  any 
liens  outstanding  of  record  upon  the  property,  or  any  part  thereof,  at 
the  time  of  the  commencement  of  the  action." 
•  Stat.  1862,88,  repealed  the  statute  of  1851. 

$  761.  ($  771.)  If  it  appears  to  the  court,  by  the  certificate 
of  the  county  recorder  or  county  clerk,  or  by  the  sworn  or 
verified  statement  of  any  person  who  may  have  examined  or 
searched  the  records,  that  there  are  outstanding  liens  or  in- 
cumbrances of  record  upon  such  real  property,  or  any  part  or 
portion  thereof,  which  existed  and  were  of  record  at  tho  time 
of  the  commenocment  of  the  action,  and  the  persons  holding 
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snch  liens  are  not  made  x>arties  to  the  action,  the  court  must 
either  order  siyh  persons  to  be  made  parties  to  the  action,  by 
an  amendment  or  supplemental  complaint,  or  appoint  a  referee 
to  ascertain  whether  or  not  such  hens  or  incumbrances  have 
been  paid,  or  if  not  paid,  what  amount  remains  due  thereon, 
and  their  order  among  the  liens  or  incumbrances  severally 
held  by  such  persons  and  the  parties  to  the  action,  and  whether 
the  amount  remaining  due  thereon  has  been  secured  in  any 
manner,  and  if  secured,  the  nature  and  extent  of  the  security. 

Stat.  1862, 88. 

Stat.  18*)I,  95,  inserted  "or  claiming  "  after  "holding; "  also  the  words 
"hold  by  tho  parties  who  have  appeared  and  answered"  instead  of  "  sev- 
erally held  by  such  persons  and  the  parties  to  the  action,"  but  omitted 
tho  words  "  to  the  court ; "  also,  "or  the  county  clerk  or  by  the  sworn  or 
verified  statement  of  any  person  who  may  have  examined  or  searched 
the  records ; "  also,  "  or  incumbrances ; "  also,  "  upon  such  real  property, 
or  any  portion  thereof,  which  existed  and  were  of  record ; "  also,  "or  not." 

$  76^  ($  274.)  The  plaintiff  must  cause  a  notice  to  be 
8ci*ved,  a  reasonable  time  previous  to  the  day  for  appearance 
before  the  referee  appointed  as  provided  in  the  last  auction,  on 
each  person  having  outstanding  liens  of  record,  who  is  not  a 
party  to  the  action,  to  appear  before  the  referee  at  a  specified 
time  and  place,  to  make  proof,  by  his  own  affidavit  or  ojber- 
wise,  of  the  amount  due  or  to  become  due,  contingently  or 
absolutely  thereon.  In  case  such  j^erson  be  absent,  or  his  res- 
idence be  unknown,  service  may  be  made  by  publication,  or 
notice  to  his  agents,  under  the  direction  of  the  court,  in  such 
manner  as  may  be  proper.  The  report  of  the  referee  thereon 
must  be  made  to  the  court,  and  must  be  confirmed,  modified 
or  set  aside,  and  a  new  reference-ordered,  as  the  justice  of  the 
case  may  require, 

(  763.  (^  275.)  If  it  be  alleged  in  the  complaint  and  estab- 
lished by  evidence,  or  if  it  appear  by  the  evidence  without 
BQch  allegation  in  the  complaint,  to  the  satisfaction  of  the 
court,  that  the  property,  or  any  part  of  it,  is  so  situated  that 
partition  cannot  be  made  without  great  prejudice  to  the  o^vners, 
the  court  may  order  a  sale  thereof.  Otherwise,,  upon  the 
requisite  proofs  being  made,  it  must  order  a  partition,  accord- 
ing to  the  respective  rights  of  the  parties,  aa  ascertained  by  the 
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ootirt,  and  appoint  ttiree  referees  therefor;  and znoBt designate 
the  portion  to  remain  undivided  for  the  owney  whose  inter- 
ests remain  unknown  or  are  not  ascertained. 
SSCal-iM)!. 

^  7C4*  (^  276.).  In  making  the  partition  the  referees 
must  divide  the  property  and  allot  the  several  portions  thereof 
to  the  respective  parties,  quality  and  quantity  relatively  con- 
sidered, according  to  the  respective  rights  of  tlie  parties  as 
determined  by  the  court,  pursuant  to  the  provisions  of  this 
chapter,  designating  the  several  portions  by  proper  landmarks, 
and  may  employ  a  surveyor  with  the  necessary  assistants 'to 

aid  them. 

Stot.  186.V46,  TOS. 

Stat.  1851,  d5,  omitted  the  words  ^ursiuuit  ta  the  provisions  of  this 
chapter." 

35  Cal.  102. 

9  765.  ( ^  277. )  The  referees  must  make  a  report  of  their 
proceedings,  specifying  therein  the  manner  in  which  they  exe- 
cuted their  trust,  and  describing  the  property  divided,  and  the 
shares  allotted  to.  each  party,  with  a  particular  description  of 
each  share. 

$  7G^  ( $  278. )  The  court  may  confirm,  change,  modify 
or  set  aside  the  report,  and,  if  necessary,  appoint  new  refer- 
ees. Upon  the  report  being  confirmed,  judgment  must  be 
rendered  that  such  partition  be  effectual  forever,  which  judg- 
ment is  binding  and  conclusive : 

1.  On  all  x>ersons  named  as  parties  to  the  action,  and  their 
legal  representatives,  who  have  at  the  time  any  interest  in  the 
property  divided,  or  any  part  thereof,  as  owners  in  fee  or  as 
tenants  for  life  or  for  years,  or  as  entitled  to  the  reversion, 
remainder  or  the  inheritance  of  such  property,  or  any  port 
thereof,  after  the  determination  of  a  particular  estate  therein, 
and  who  by  any  contingency  may  be  entitled  to  a  beneficial 
interest  in  the  property,  or  who  have  an  interest  in  any  undi- 
vided share  thereof,  as  tenants  for  years  or  for  life. 

2.  On  all  persons  interested  in  the  property,  who  may  be 
unknown,  to  whom  notice  has  been  given  of  the  action  for 
partition  by  publication. 
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3.  On  all  other  pereonsxjlaimiiig  from  such  pftrtiea  or  per- 
Bong,  or  either  of  them. 

And  uo  judgment  is  inyalidated  by  reason  of  the  death  of 
any  party  before  final  judgment  or  decree ;  but  such  judg- 
ment or  decree  is  as  conclusive  against  the  heirs,  legal  repre- 
sentatives or  assigns-of  sudi  decedent,  Aa  if  iUiad^been  eniiered 
beforo  his  death. 

Stat.  1867-68, 630. 

Stat.  1865-66,  70!^  lead:  "U  no  exceptions  be  ffled  tothe  xeport»  or 
npon  hearing  they  should  by  ovemded,  the  ooort  shall  oonfinn  the 
same ;  or  it  may,  npon  exceptions,  change,  modify  or  set  it  aside,  and 
refer  the  matter  to  the  same,  or  if  necessaxy,  may  appoint  new  referees. 
Upon  the  report,  as  confirmed,  a  final  jodgment  shall  be  rendered  to 
tbe  effect  that  such  partition  be  effeetoal  and  valid  forever,  which  judg- 
ment shall  be  binding  and  conclqsive: 

"  First— On  all  persons  named  in  the  complaint  as  parties  to  the  action, 
or  who  shall  have  appeared  therein,  and  their  legal  representatives  who 
have  at  the  time  any  interest  in  the  property  divided,  or  any  part  there* 
of,  as  owners  in  fee,  or  as  tenants  for  lifejor  for  years,  or  as  entitled  to 
the  reversion,  remainder  or  the  inheritance  of  such  proiwrty,  or  any 
I«rt  thereof,  after  the  termination  of  a  particular  estate  therein,  and 
who  by  any  contingency  mJKy  be  entitled  to  a  beneficial  interest  in  the 
property,  or  who  have  an  interest  in  any  undivided  share  thereof  as 
tenants  for  years  or  for  life. 

"Second— On  all  persons  interested  in  the  property  who  may  be  un- 
known, to  whom  notice  shall  have  been  given  of  the  aotion'fay  publioa* 
tion. 

"Third— On  all  persons  claiming  from  such  parties  or  persons,  or 
either  of  them;  and  to  that  end  the  action  shall  be  deemed  and  is 
hereby  declared  to  be  a  proceeding  Ik  rsm.  A  copy  of  the  report  of  the 
referee,  aa  confirmed*  together  with  a  copy  of  the  ftial  judgment 
therein  rendered,  duly  certified,  maybe  filed  in  the  ofElce  of  the  county 
recorder  of  the  county  or  counties  in  which  the  land  is  situated,  whose 
datrit  shall  be  to  record  the  same,  which  filing  and  recording  shall 
have  the  same  force  and  effect  as  tba  filing  and  recording  of  a  deed  of 
Goi^veyance;  and, 

"  Fourth— On  all  persons  who  have  or  claim  to  have  conveyances  to, 
liens  upon,  or  any  interest  in  the  property,  where  such  conveyances, 
liens  or  interest  did  not  appear  of  record  at  the  time  of  the  oonunenoe> 
neat  of  proceedings  for  partition." 

Stat.  1851,  96,  omitted  the  words.  **  change,  modifr;"  alao^ei  tost 
sentence  of  subdivision S,  oonunencing  "and  no  judgment." 

S  GaL  289;  Gates  v.  3ftlmon,  95  Gal.  576. 
Appeal:  »  CaL  6S7. 
C.  0.  P.- 
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$  767.  ( ^  279. )  The  judgment  does  not  affect  tenants  for 
years  less  than  ten,  to  the  whole  of  the  property  which  is  the 
subject  of  the  partition. 

$  768.  ( ^  280. )  The  expenses  of  the  referees,  inclnding 
those  of  a  surveyor  and  his  assistants,  when  employed,  must 
be  ascertained  and  allowed  by  the  court,  and  the  amount 
thereof,  together  with  the  fees  allowed  by  the  court,  in  Us  dis- 
cretion,  to  the  referees,  must  be  apportioned  among  the-differ- 
ent  parties  to  the  action,  equitably. 

Stat.  1865-e6, 108. 

[$  280.  The  expenses  of  the  Beferees,  including  those  of  a 
Surveyor  and  his  assistant  when  emploved,  shall  be  ascer- 
tained and  allowed  by  the  Oourt,  ana  the  amount  thereof, 
together  with  the  fees  allowed  hy  law  to  the  Beferees,  and 
such  aUomeys\fees  expended  for  tke  common  beneJH,  hotli  for 
plaintiff  and  defendants,  oa  tJie  Court  slmU  deem  fust  and 
proper,  shall  be  apportioned  among  the  different  parties  to  tibto 
SfiS^QXi.— Am/endm/ent  of  March  ^,  1872,  BtaL  1871-2,1?.  230.] 

$  769.    ( ^  281. )    When  a  lien  is  on  an  undivided  interest 

or  estate  of  any  of  the  parties,  such  lien,  if  a  partition  be 

made,  shall  thenceforth  be  a  charge  only  on  the  share  assigned 

to  such  party ;  but  such  share  must  be  first  charged  with  its 

just  proportion  of  the  costs  oltbe  partition^  in  preference  to 

such  Uen: 

%  770.  (^  282.)  When  a  part  of  the  property  only  is 
ordered  to  be  sold,  if  there  be  an  estate  for  life  or  years,  in  an 
undivided  share  of  the  whole  property,  such  estate  may  be  set 
off  in  any  part  of  the  property  not  ordered  to  be  sold. 

^  771.  ( $  288. )  The  proceeds  of  the  sale  of  encumbered 
property  must  be  applied  under  the  directioa  of  the  court,  as 
follows : 

1.  To  pay  its  just  proportion  of  the  general  costa  of  the 
action, 

2.  To  pay  the  costs  of  the  reference. 

3.  To  satisfy  and  cancel  of  record  the  several  liens  in  their 
order  of  priority,  by  payment  of  the  sums  due  and  to  become 
due ;  the  amount  due  to  be  verified  by  affidavit  at  the  time  of 
payment. 

4.  The  residue  among  the  owners  of  the  -  properiy  sold, 
aooording  to  their  respectiTe  shares  therein. 
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$  7T9.  (^  28i.)  Whenever  any  pftrty  to  an  action,  who  holds 
a  lien  npon  the  property,  or  any  part  thereof,  has  other  securi- 
ties for  the  pa3rment  of  the  amount  of  such  lien,  the  court 
may,  in  its  discretion,  order  such  securities  to  be  exh{»usted 
before  a  distribution  of  the  proceeds  of  sale,  or  may  order  a 
just  deduction  to  be  made  from  the  amount  of  the  lien  on  the 
proporty,  on  account  thereof. 

$  7T8.  ($  2^5.)  The  proceeds  of  'sale  and  the  securities 
taken  by  the  referees,  or  any  part  thereof,  must  be  distributed 
by  them  to  the  persons  entitled  thereto,  whenever  the  court  so 
directs.  But  in  case  no  direction  be  given,  all  of  such  proceeds 
and  securities  must  be  paid*  into  court,  or  deposited  therein, 
or  as  directed  by  the  court 

$  774.  ($  286.)  When  the  proceeds  of  the  sale  of  any  share 
or  parcel  belonging  to  persons  who  are  parties  to  the  action, 
and  who  are  known,  are  paid  into  court,  the  action  may  be 
continued  as  between  such  parties,  for  the  dertermination  of 
their  respective  claims  thereto,  which  must  be  ascertained  and 
adjudged  by  the  court.  Further  testimony  may  be  taken  in 
court,  or  by  a  referee,  at"  the  discretion  of  the  court,  and  the 
court  may,  if  necessary,  require  such  parties  to  present  the 
facts  or  law  in  controversy,  by  pleadings,  as  in  an  original 
action. 

§  775.  ($  287.)  All  sales  of  real  property,  made  by  referees 
under  this  chapter,  must  be  made  at  public  auction  to  the 
highest  bidder,  upon  notice  published  in  the  manner  required 
for  the  sale  of  real  property  on  execution.  The  notice  must 
state  the  terms  of  side,  and  if  the  property  or  any  part  of  it  is 
to  be  sold  subject  to  a  prior  estate,  charge  or  lien,  that  must 
be  stated  in  the  notice. 

^  776.  (^  283.)  The  court  must,  in  the  order  for  sale,  direct 
the  terms  of  credit  which  may  be  allowed  for  the  purchase 
money  of  any  portion  of  the  premises  of  which  it  may  direct 
a  sale  on  credit,  and  for  that  portion  of  which  the  purchase 
money  is  required,  by  the  provisions  hereinafter  contained,  to 
be  invested  for  the  benefit  of  unknown  owners,  infants  or 
parties  out  of  the  state. 
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^  T77.  ($  2S9.)  The  referees  may  take  separate  mortgages 
and  other  securities  for  the  whole,  or  convenient  portions  of 
the  purchase  money,  of  such  x^arts  of  the  property  as  aro  di- 
rected hy  the  court  to  he  sold  on  credit,  for  the  shsu*es  of  any 
known  owner  of  full  age,  in  the  name  of  such  owner ;  and  for 
the  shares  of  an  infant,  in  the  name  of  the  guardian  of  such 
infant ;  and  for  other  shares,  in  the  name  of  the  clerk  of  the 
county  and  his  successors  in  office. 

Stat.  1854,  61 

Stat.  1S51, 97,  read  "  clerk  of  the  ooart "  for  "  clerk  of  the  county.'* 

$  yys.  ($  290.)  The  person  entitled  to  a  tenancy  for  life, 
or  years,  whose  estate  has  been  sold,  is  entitled  to  receive  such 
sum  as  may  be  deemed  a  reasonable  satisfaction  for  such  estate, 
aud  which  the  person  so  entitled  may  consent  to  accept  instead 
thereof,  by  an  instrument  in  writing,  filed  with  the  clerk  of 
the  court.  Upon  the  filing  of  such  consent,  the  clerk  must 
enter  the  same  in  the  minutes  of  the  court. 

$  779.  ($  291.)  If  such  consent  be  not  given,  filed  and 
entered,  as  provided  in  the  last  section,  at  or  before  a  judgment 
of  sale  is  rendered,  the  court  must  ascertain  and  determine 
what  proport  on  of  the  proceeds  of  the  sale,  after  deducting 
expenses,  will  be  a  just  and  reasonable  sum  to  be  allowed  on 
account  of  such  estate ;  and  must  order  the  same  to  be  paid 
to  such  party,  or  deposited  in  court  for  him,  as  the  case  may 
require. 

$  780.  ($  292.)  If  the  persons  entitled  to  such  estate  for  life 
or  years  be  unknown,  the  court  must  provide  for  the  protection 
of  their  rights,  in  the  same  manner,  as  far  as  may  be,  as  if 
they  were  known  and  had  appeared. 

$  781.  (^  293.)  In  all  cases  of  sales,  when  it  appears  that 
any  person  has  a  vested  or  contingent  future  right  or  estate  in 
any  of  the  property  sold,  the  court  must  ascertain  and  settle 
tlio  proportional  value  of  such  contingent  or  vested  'right  or 
estate,  and  must  direct  such  proportion  of  the  proceeds  of  the 
sale  to  be  invested,  secured  or  paid  over,  in  such  manner  as  to 
protect  the  rights  and  interests  of  the  parties. 

35  Cal.  576. 
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$  tSfL  ($  294.)  In  all  cases  of  sales  of  property  the  terms 
most  be  made  known  at  the  time ;  and  if  the  premises  consist 
of  distinct  farms  or  lots,  they  mnst  be  sold  separately. 

$  783.  ($  295.)  Neither  of  the  referees,  nor  any  person  for 
the  benefit  of  either  of  them,  can  be  interested  in  any  pnr. 
chase ;  nor  can  a  guardian  of  an  infant  pai'ty  be  interested  in 
the  purchase  of  any  real  property,  being  the  subject  of  the 
action,  except  for  the  benefit  of  the  infant.  All  sales  contrary 
to  the  provisions  of  this  section  are  void. 

^  784*  (^  296.)  After  completing  a  sale  of  the  property,  or 
any  part  thereof  ordered  to  be  sold,  the  referees  must  report 
the  salme  to  the  court,  with  a  description  of  the  different  par- 
cels of  land  sold  to  each  purchaser ;  the  name  of  the  pur- 
chaser ;  the  price  paid  or  secured ;  the  terms  and  conditions 
of  the  sale,  and  the  securities,  if  any,  taken.  The  report  must 
be  filed  in  the  office  of  the  clerk  of  the  county  where  the  prop- 
erty is  situated. 

$  785.  ($  297.)  If  the  sale  be  confirmed  by  the  court  an 
order  mnst  be  entered,  directing  the  referees  to  execute  con- 
veyances and  take  securities  pursuant  to  such  sale,  which  they 
are  hereby  authorized  to  do.  Such  order  may  also  give  direc- 
tions to  them  respecting  the  disposition  of  the  proceeds  of  the 
sale. 

$  786.  (^  298.)  When  a  party  entitled  to  a  share  of  the 
property,  or  an  encumbrancer  entitled  to  have  his  lien  paid  out 
of  tiie  sale,  becomes  a  purchaser,  the  referees  may  take  his  re- 
ceipt for  so  much  of  the  proceeds  of  the  sale  as  belongs  to 
him. 

$  787.  ($  299.)  The  conveyances  must  be  recorded  in  the 
county  where  the  premises  are  situated,  and  shall  be  a  bar 
against  all  persons  interested  in  the  property  in  any  way,  who 
shall  have  been  named  as  parties  in  the  action ;  and  against  all 
such  parties  and  persons  as  were  unknown,  if  the  summons 
was  sei'ved  by  publication,  and  against  all  persons  claiming 
nnder  them,  or  either  of  them. 
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$  788.  (^  300.)  When  there  are  proceeds  of  a  sale  belong- 
to  an  unknown  owner,  or  to  a  person  without  the  state,  who 
has  no  legal  representative  within  it,  the  same  must  be  in- 
vested in  bonds  of  this  slate  or  of  the  United  States,  for  the 
benefit  of  the  persons  entitled  thereto. 

Stat.  1851,  99,  inserted  "seQurities  on  interest*'  instead  of  UaUOted 
words. 

(  789,  (^  301.)  When  the  security  of  the  proceeds  of  sale 
is  taken,  or  when  an  investment  of  any  such  proceeds  is  made, 
it  must  be-  done,  except  as  herein  otherwise  provided,  in  the 
name  of  the  clerk  of  the  county  where  the  papers  are  filed,  and 
his  successors  in  office,  who  must  hold  the  same  for  the  use  and 
benefit  of  the  parties  interested,  subject  to  the  order  of  the  court. 

$  790.  (^  302.)  When  security  is  taken  by  the  referees  on  a 
sale,  and  the  parties  interested  in  such  security,  by  an  instru- 
ment in  writing,  under  their  hands,  delivered  to  the  referees, 
agree  upon  the  shares  and  proportions  to  which  they  are  re- 
spectively entiUed ;  or  when  shares  and  proportions  have  been 
previously  adjudged  by  the  court,  such  securities  must  be  taken 
in  the  names  of,  and  x>ayable  to,  the  parties  respectively  entitled 
thereto,  and  must  be  delivered  to  such  parties  upon  their  re- 
ceipt tlierefor.  Such  agreement  and  receipt  must  be  returned 
and  filed  with  the  clerk. 

$  791.  (^  303.)  The  derk  in  whose  name  a  security  is  taken, 
or  by  whom  an  investment  is  made,  and  his  successors  in  office, 
must  receive  the  interest  and  principal  as  it  becomes  due,  and 
apply  and  invest;  the  same  as  the  court  may  direct ;  and  must 
deposit  with  the  county  treasurer  all  securities  taken,  and  keep 
an  account  in  a  book  provided  and  kept  for  that  pui*pose,  in 
the  clerk's  office,  free  for  inspection  by  aU  persons,  of  invest- 
ments and  moneys  received  by  him  thereon,  and  the  disposition 
thereof. 

Stat.  1851, 99,  inserted  "file  in  his  office  "  instead  of  ittaieUed  words. 

$  799.  (^  304.)  When  it  appears  that  partition  cannot  be 
made  equal  between  the  parties,  according  to  their  respective 
rights,  without  prejudice  to  the  rights  and  interests  of  some 
of  them,  and  a  partition  be  ordered,  the  court  may  adjudge 
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compensation  to  be  made  by  one  party  to  another,  on  acconnt 
of  the  inequality ;  but  such  compensation  shall  not  be  required 
to  be  made  to  others  by  owners  unknown,  nor  by  an  infant, 
unless  it  appears  that  such  infant  has  personal  property  suffi- 
cient for  that  purpose,  and  that  his  interest  will  be  promoted 
thereby.  And  in  all  cases,  the  court  has  power  to  make  com- 
pensatory adjustment  between  the  respective  parties,  according 
to  the  ordinary  principles  of  equity, 

Stat  1805-66, 706. 

Stat.  1851, 99,  inserted  "  by  judgment "  after  'Sudered ; "  and  omitted 
the  last  sentence. 

$  T93.  ($  305.)  When  the  share  of  an  infant  is  sold,  the 
proceeds  of  the  sale  may  be  paid  by  the  referee  making  the 
sale,  to  his  general  guardian,  or  the  special  gnardian  appointed 
for  him  in  &e  action,  upon  giying  the  Becority  required  by  law 
or  directed  by  order  of  the  court. 

$  704»  ($  306.)  The  guardian  who  may  oe  entitled  to  the 
custody  and  management  of  the  estate  of  an  insane  person,  or 
other  person  adjudged  incapable  of  conducting  his  own  affairs* 
whose  interest  in  real  property  has  been  sold,  may  receive,  in 
]]ehalf  of  such  person,  his  share  of  the  proceeds  of  such  real 
|>roperty,  from  the  referees,  on  executing,  with  sufficient  sure- 
ties, an  imdertaking  approved  by  a  judge  of  the  court,  or  by  a 
county  judge,  that  he  will  faithfully  discharge  the  trust  re- 
posed in  him,  and  will  render  a  true  and  just  account  to-the 
person  entitled,  or  to  his  legal  representative. 

(  795.  (^  307.)  The  general  guardian  of  an  infant,  and  the 
guardian  entitled  to  the  custody  and  management  of  the  estate 
of  an  insane  person,  or  other  person  adjudged  incapable  of 
conducting  his  own  afi&drs,  who  is  interested  in  real  estate  held 
in  joint  tenancy,  or  in  common,  or  in  any  other  manner  so  as 
to  authorize  his  being  made  a  party  to  an  action  for  the  par- 
tition thereof,  may  consent  to  a  jBartition  without  action,  and 
agree  upon  the  share  to  be  set  off  to  such  infant  or  other  per- 
son entitled,  and  may  execute  a  release  in  his  behalf  to  the 
owners  of  the  shares,  of  the  parts  to  which  they  may  be  re- 
spectively entitled,  upon  an  order  of  the  court. 
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^  706.  (^  338.)  Tho  coHts  of  partition,  inclading  reasonable 
counsel  fees  expended  by  the  plaintiff  for  ike  common  hen^JU,  fees, 
of  referees  and  other  disbiirBements,  must  bo  paid  by  the  par- 
tics  respectively  entitled  to  share  in  tho  lands  divided,  in  pro- 
portion to  their  respective  interests  therein,  and  may  bo  includ- 
ed and  specified  in  the  judgment.  In  that  case,  they  shall  be 
a  lien  on  the  several  shares,  and  the  judgment  may  be.enforced 
by  exocution  against  such  shares,  and  against  other  property 
held  by  the  respective  parties.  When,  however,  a  litigation 
arises  between  some  of  the  parties  only,  the  court  may  requiro 
the  expense  of  such  litigation  to  be  paid  by  the  parties  thereto, 
or  any  of  them.  [  See  amendment  Jilarch  4, 72  following  $  801 .  ] 

$  797.  (^  309.)  The  court,  with  the  consent  of  the  parties^ 
may  appoint  a  single  referee,  instead  of  three  referees,  in  the 
proceedingib  under  the  provisions  of  this  chapter;  and  the 
single  referee,  when  thus  appointed,  has  all  the  powers  and 
may  perform  all  the  duties  required  of  the  three  referees. 

(  798.  (N.  S.)  If  it  appears  to  the  court  that  other  actions 
or  proceedings  have  been  prosecuted  or  defended  by  any  of  the 
tenants  in  common,  for  tiie  protection,  confirmation,  or  per- 
fecting of  the  title  or  settUngthe boundaries, or  makingasurtey 
or  surveys  of  the  estate  partitioned,  the  court  must  allow  to  the 
parties  who  have  paid  the  expense  of  such  necessary  litigation 
or  other  proceedings  all  the  expenses  necessarily  so  incurred 
tiierein,  which  shall  have  accrued  to  the  common  benefit  of  the 
other  tenants  in  common,  with  interest  thereon  from  the  date 
of  making  the  expenditures ;  and  the  same  must  be  allowed 
and  taxed  and  included  in  the  final  jud^ent«8C0Bt8  are  allow- 
ed, taxed  and  included  in  the  judgment. 

$  799.  (N.  8.)  If  it  appears  to  the  court,  that  it  waa  neces- 
sary to  have  made  an  abstract  of  the  title  to  the  property  to  be 
partitioned,  and  such  abstract  shall  have  been  procured  by  the 
plaintiff,  or  if  the  plaintiff  shall  have  failed  to  have  the  same 
made  before  the  commencement  of  the  action,  and  any  one  of 
t^  defendants,  shall  have  had  such  abstract  afterwards  made, 
the  cost  of  the  abstract,  with  interest  thereon  from  the  time 
the  same  is  subject  to  the  inspection  of  the  respective  parties 
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to  the  action,  must  be  allowed  and  taxed ;  whenever  such  ab- 
stract is  produced  by  the  plaintiff,  before  the  commencement 
of  the  action,  he  most  file  with  his  complaint  a  notice  that  an 
abstract  of  the  title  has  been  made  and  is  subject  to  the  inspec- 
tion and  use  of  all  the  parties  to  the  action  designating  therein 
where  the  abstract  will  be  kept  for  inspection.  But  if  the 
plaintiff  shall  have  failed  to  procure  such  abstract  before  com- 
mencing the  action,  and  any  defendant  shall  procure  the  same 
to  be  made,  he  shall,  as  soon  as  he  has  directed  it  to  be  made, 
file  a  notice  thereof  in  the  action,  with  the  clerk  of  the  court, 
stating  who  is  making  the  same,  and  where  it  will  be  kept  when 
finished.  The  court  or  the  judge  thereof  may  direct  from  time 
to  time,  during  the  progress  of  the  action,  who  shall  have  the 
custody  of  the  abstract. 

(  800.  (N.  S.)  The  abstract  mentioned  in  the  last  preceding 
section  may  be  made  by  any  competent  searcher  of  records,  and 
need  not  be  certified  by  the  recorder  or  other  officer,  but  in- 
stead thereof  it  must  be  verified  by  the  affidavit  of  the  person 
making  it,  to  the  effect  that  he  believes  it  to  be  correct,  but  the 
same  may  be  corrected  from  time  to  time  if  found  incotreCt, 
under  the  direction  of  the  court-. 

$  801,  (N.  S.)  Whenever  during  the  progress  of  the  action 
for  partition,  any  disbursements  shall  have  been  made,  under 
the  direction  of  the  court,  or  the  judge  thereof,  by  a  party 
thereto,  interest  must  be  allowed  thereon  from  the  time  of 

making  such  disbursements. 

» 

[Act  appr&oed  March  4, 1872,  amended  $  308  asfoUows : 
$  308.  The  costs  of  partition,  including  fees  of  referees,  and 
smch  cvtt<ymeys*  fees  expended  foi^  the  common  benefit  both  for 
plaintiffs  anddefendantSy  as  the  court  sJiaU  deemjust  and  proper ^ 
and  other  disbursements,  shall  be  paid  by  the  parties  respect- 
ively entitled  to  share  in  the  lands  divided,  in  proportion  to  their 
respective  interests  therein,  and  may  be  included  and  specified 
in  the  judgment.  In  that  case,  they  shall  be  a  lien  on  the  sev- 
eral shares,  and  the  judgment  may  be  enforced  by  execution 
against  such  shares,  and  again&t  other  property  held  by  the  re- 
8T>ective  parties.  When,  however,  a  litigation  arises  between 
some  of  the  parties  only,  the  court  may  require  the  expense  of 
such  11  igatiou  to  be  paicl  by  the  parties  thereto,  or  any  of  them. 
— Took  effect  immeaiately.  ] 
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OHAPTEB  Y. 

ACTIONS  FOR  THE  USUBPATION  OF  AN  OFFICE -OB 

FRANCHISE. 

Sboxiqn  802.    Certain  writs  abolished. 

803.  Action  may  be  brought  against  any  iwrty  nsniping, 

etc.,  any  office  or  franchise. 

804.  Name  of  person  entitled  to  office  may  be  set  forth  in 

ihe  complaint.    If  fees  have  been  received  by  the 
usurper,  he  may  be  arrested. 
806.    Judgment  may  determine  the  rights  of  both  incum- 
bent and  claimant. 

806.  When  rendered  in  favor  of  applicant. 

807.  Damages  may  be  recovered  by  successful  applicant. 

808.  When  several  persons  claim  the  same  office,  their 

rights  may  be  determined  by  a  single  action. 

809.  If  de&ndant  found  guilty,  -what  judgment  to  be  Zen- 

dered  against  him. 

$  802,  (N.  S.)  The  writ  of  scire  facias,  the  ivrit  of  quo 
warranto,  and  proceedings  by  information  in  the  nature  of  quo 
warranto,  are  abolished.  The  remedies  obtainable  in  these 
forms  may  hereafter  be  obtained  by  civil  actions,  under  the 
provisions  of  this-chapter. 

^  808.  ( ^  310. )  An  action  may  be  brought  by  the  attor- 
ney-general, in  the  name  of  the  people  of  this  state,  upon  his 
own  information,  or  upon  the  complaint  of  a  private  party, 
against  any  person  who  usurps,  intrudes  into  or  unlawfully 
holds  or  exercises  any  public  office,  civil  or  military,  or  any 
franchise  within  this  state.  And  the  attorney-general  must 
bring  the  action,  whenever  he  has  reason  to  believe  that  any 
such  office  or  franchise  has  been  usurped,  intruded  into  or 
unlawfully  held  or  exercised  by  any  person,  or  when  he  is 
directed  to  do  so  by  the  governor. 

3  Cal.  197;  7  Cal.  432;  10  Cal.  376;  14  CaL  48;  20  CaL  50. 
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{.  804.  ($  311.)  Whenever  sHch  action  is  brought,  the 
attorney-general,  in  addition  to  the  stiitcment  of  the  cause  of 
action,  may  also  set  forth  in  the  complaint  the  name  of  the 
person  rightly  entitled  to  the  office,  with  a  statement  of  his 
right  thereto ;  and  in  such  case,  upon  proof  by  affidavit  that 
the  defendant  has  received  fees  or  emoluments  belonging  to 
the  office,  and  by  means  of  his  usui'pation  thereof,  an  order 
may  be  granted  by  a  justice  of  the  supreme  court,  or  a  district 
judge,  for  the  arrest  of  such  defendant,  and  holding  him  to 
bail ;  and  thereupon  he  may  be  arrested  and  held  to  bail,  in 
the  same  manner  and  with  the  same  effect,  and  subject  to  the 
same  rights  and 'liabilities,  aa  in  other  civil  actions  where  the 
defendant  is  subject  to  arrest. 

4  Cal.  393,  432;  14  Cal.  4S:  16  Cal.  3«. 

$  805,  ( ^  312. )  In  every  such  action,  judgment  may  be 
rendered  upon  the  right  of  the  defendant,  and  also  upon  the 
right  of  tho  party  so  alleged  to  be  entitled,  or  only  upon  the 
light  of  the  defendant,  as  justice  maj  require. 

27  Cal.  470;  23  Cal.  982. 

$'806*  ($  313. )  If  the  judgment  be  rendered  upon  the 
right  of  the  person  so  alleged  to  be  entitled,  and  the  same  bo 
in  favor  of  such  person,  he  will  be  entitled,  after  taking  the 
oath  of  office  and  executing  such  official  bond  as  may  be 
required  by  law,  to  take  upon,  himself  the  execution  of  the 
office. 

$  807.  (  ^  314.)  If  judgment  be  rendered  ux>on  tho  right 
of  the  person  so  alleged  to  be  entitied,  in  favor  of  such  per- 
son, he  may  recover,  by  action,  the  damages  which  ho  may 
have  sustained  by  reason  of  the  usurpation  of  the  office  by 
tho  defendant. 

$  80§ii  ( $  315. )  When  several  persons  claim  to  be  enti- 
tled to  the  same  office  or  franchise,..one  action  may  be  brought 
against  all  such  persons,  in  order  to  try  their  respective  rights 
to  such  offioe  or  franchise. 

$  809.  ( ^  316. )  When  a  defendant,  against  whom  such 
iction  has  been  brought,  is  adjudged  guilty  of  usurp  irg  or 
intruding  into,  or  unlawfully  holding  any  office,  franchise  or 
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privilege,  judgment  must  be  rendered  that  such  defendant  be 
excluded  from  the  office,  franchise  or  privilege,  and  that  he 
pay  the  costs  of  tibe  action.  The  court  may  also,  in  its  dis- 
cretion, impose  upon  the  defendant  a  fine  not  exceeding  five 
thousand  dollars,  -vrhich  fine,  when  coULectedv  must  be  paid 
into  the  treasury  of  the  state. 
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CHAPTER  VI. 

OF  ACTIONS    AGAINST    STEAHEBS,   VESSELS    AND 

BOATS. 

• 

Sscmoir  818.    Wlisn  vewels,  etc.,  are  llablB.    Their  liabilities  con- 
Btitate  liens. 

814.  Actions  may  be  brooghi  dJzeetly  against  snob  Tes- 

Ml8,eto. 

815.  Complaint  must  be  verified. 

816.  Sommons  may  be  seryed  on  the  master,  mate>  etc. 

817.  Plaintiff  may  have  such  vessel,  etc,  attached. 

818.  The  clerk  mnst  issue  the  writ  of  attachment. 

819.  Such  writ  most  be  directed  to  the  sherifL    Sheriff 

may  release  upon  sufficient  undertaldng. ' 

820.  Sheriff  must  execute  such  writ  without  delay. 

821.  The  owner,  master,  etc.,  may  appear  and  defend  such 

vessel. 

822.  Proceedings  in  actions  under  this  chapter. 

823.  After  appearance  attachment  may*  on  motion,  be  dis- 

charged. 

824.  l¥hen  not  discharged,  such  vessel,  etc.,  may  1>e  sold 

at  public  auction.    Application  of  proceeds. 

826.  Mariners  and  others  may  aasert  their  claim  for  wages, 

notwitlwtanding  prior  attachment.  How  enforced. 
820.    Proof  of  the  claims  of  mariners  and  others. 

827.  Sheriff's  notice  of  sale  to  contain  measurement,  ton- 

nage,.eto. 

^  818«    (^  817.)    All  steamers,  vessels  and  boats  are  liable : 

1.  For  services  rendered  on  board  at  the  request  of,  or  on 
contract  with,  their  respective-owners,  masters,  agents  or  con- 
signees. 

2.  For  suppUes  famished  for  their  nse  at  the  request  of  their 
i^espective  owners,  masters,  agents  or  consignees. 

3.  For  materials  famished  for  their  constraction,  repair  or 
^mpmeni. 

4.  For  their  wharfage  and  anchorage  within  this  state. 

5.  For  injuries  committed  by  ihem  to  persons  or  properly. 

o,  c.  p.- 
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The  several  causes  of  action  constitute  liens  upon  all  steam- 
ers, vessels  and  boats,  and  have  priority  in  their  order  herein 
enumerated,  and  have  preference  oyer  all  other  demands ;  but 
such  liens  only  continue  in  force  for  the  period  of  one  year 
from  the  time  the  cause  of  action  accrued. 

Stat.  1851, 101,  added  to  subdivision  5,  the  words  "Provided,  that  the 
wages  of  mariners,  boatmen,  and  others  employed  in  the  service  of  such 
steamers,  vessels  and  boats,  shall  have  preference  over  all  other  de- 
mands." Also  inserted  a  subdivision  between  4  and'S,  aa  follows:  *'  For 
non-performance  or  malperformance  of  any  contract  for  the  transport- 
ation of  persons  or  property,  made  by  their  respective  owners,  masters, 
agents  or  consignqes ; "  and  also  omitted  the  last  sentence,  commencing 
"the  several  causes." 

Stat.  1869, 304,  was  same  as  above  section  613  inserting  between  4  and 
5  the  subdivision  of  ISol  last  recited  supra. 

4  Wallace,  411,  (The  Moses  Taylor),  556;  1  Cal.  485;  2  Cal.  308;  5  Cal. 
26S;  6  Cal.  462;  8  Cal.  418;  9  Cal.  697 ;  IS  CaL  369;  I8€al.^26;  34  CaL  676. 

(  814r.  (^  318.)  Actions  for  damages  arising  upon  any  of  the 
grounds  specified  in  the  preceding  section  may  be  brought  di- 
rectly against  such  steamers,  vessels  or  boats. 

Stat.  1851, 102,  used  "  demands"  Instead  of  "damages." 

(  815.  (^  819.)  The  complaint  must  designate  the  steamer, 
vessel  or  boat  by  name,  and  must  be  verified  by  the  oath  of  the 
plaintiff,  or  some  one  on  his  behalf. 

$  816,  (§  320.)  The  summons,  attached  to  a  certified  copy 
of  the  complaint,  may  be  served  on  the  master,  mate  or  person 
having  charge  of  the  steamer,  vessel  or  boat  against  which  the 
action  is  brought. 

Stat.  1851, 102,  inserted  '^any'^beloxo  "persoOf" 

2  Cal.  308,  370. 

$  817.  (^  321.)  The  plaintiff,  at  the  time  of  issuing  the 
summons,  or  At  any  time  afterwards,  may  have  the  steamer, 
vessel  or  boat  against  which  the  action  is  brought,  with  its 
tackle,  apparel  and  furniture,  attached  as  security  for  the  sat- 
isfaction of  any  judgment  that  may  be  recovered  therein* 

7  CaL  405;  8  Cal.  418. 
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§  818t  ($  322.)  The  clerk  of  the  court  must  issue  a  writ  of 
attachment,  on  the  application  of  the  plaintiff,  upon  receiving 
a  written  undertaking  on  hehalf  of  the  plaiutiff,  ei^ecuted  by 
two  or  more  sufficient  sureties,  to  the  effect  that  if  judgment 
he  rendered  in  favor  of  the  steamer,  vessel  or  boat,  as  the  case 
may  he,  he  will  pay  all  costs  and  damages  that  may  be  awarded 
against  bim,  and  all  damages  that  may  be  sustained  by  such 
eteamer,  vessel  or  boat  from  the  attachment,  not  exceeding  the 
Bum  specified  in  the  undertakmg,  which  shall  in  no  case  be  less 
than  five  hundred  dollars  when  the  attachment  is  issued  against 
a  steamer  or  vessel,  or  less  than  two  hundred  dollars  when 
issued  a^;ainst  a  boat. 

Stat.  1851, 102,  added:  "The  nndertaking  shall  be  accompanied  by  an 
affidavit  of  each  of  the  enreties,  that  ho  ie  a  resident  and  freeholder  or 
honaeholder  of  the  county,  and  worth  double  the  amount  specified  in 
the  undertaking,  over  and  above  aU  his  just  debts  and  liabilities.  The 
clerk  shall  file  the  undertaking  and  affidavits." 

(  UL9.  ($  823.)  The  writ  must  be  directed  to  the  sheriff  of 
the  county  within  which  the  steamer,  vessel  or  boat  lies,  and 
direct  him  to  attach  such  steamer,  vessel  or  boat,  with  its 
tackle,  apparel  and  furniture,  and  keep  the  same  in  his  custody 
until  discharged  in  due  course  of  law,  unless  the  owner,  mas- 
ter, agSDi  or  consignee  thereof  give  him  security,  by  the  under- 
taking of  at  least  two  sufficient  sureties,  in  an  amount  suffi- 
cient to  satisfy  the  demand  in  suit,  besides  costs ;  in  which 
case,  to  take  such  undertaking. 

Stat.  1851. 1«2,  inserted  "which^shall be  specified  in  the  writ"  between 
wordjB  "suit"  and  "booides." 
iOal.  16& 

$  8580.  ($  324.)  The  sheriff  to  whom  the  writ  is  directed  and 
delivered  must  execute  it  without  delay,  and  must,  unless  the 
undertaking  mentioned  in  the  last  section  is  given,  attach  and 
keep  in  his  custody  the  steamer,  vessel  or  boat  named  therein, 
with  its  tackle,  apparel  and  furniture,  until  discharged  in  due 
course  of  law ;  but  the  sheriff  is  not  authorized  by  any  such 
writ  to  interfere  with  the  discharge  of  any  merchandise  on 
board  of  such  steamer,  vessel  or  boat,  or  with  the  removal  of 
any  trunks  or  other  property  of  passengen,  or  of  the  captain. 
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mate,  eeamenj  steward,  oook  or  other  persons  employed  on 
board, 

$  831.  ($  825.)  The  owner,  master,  agent  or  consignee  of 
the  steamer,  vessel  or  boat  against  whlbh  the  action  is  brought 
may  appear  and  answer,  or  plead  to  the  action ;  and  may  ex-* 
cept  to  the  sufficiency  of  the  sureties  on  the  undertaking  filed 
on  the  behalf  of  the  plaintiff,  and  may  require  sureties  to  just- 
ify, as  in  actions  against  individuals  upon  bail  on  arrest. 

$  833.  (^  326.)  All  proceedings  in  actions  under  the  pro^ 
visions  of  this  chapter  must  be  conducted  in  the  same  manner 
as  in  actions  against  individuals,  except  as  otherwise  herein 
provided ;  and  in  all  proceedings  subsequent  to  the  complaint, 
the  steamer,  vessel  or  boat  may  be  designated  as  defendant. 

$  833.  ($  327.)  After  the  appearance  in  the  action  of  the 
owner,  master,  agent  or  consignee,  the  attachment  may,  on 
motion,  be  discharged  in  the  same  manner,  and  on  like  terms 
and  conditions,  as  attachments  in  other  cases,  subject  to  the 
provisions  of  section  eight  hundred  and  twenty-five. 

2  Cal.  308. 

$  834.  (§  328.)  If  the  attachment  be  not  discharged,  and  a 
judgment  be  recovered  in  the  action  in  favor  of  the  plaintiff' 
and  an  execution  be  issued  thereon,  the  sheriff  must  sell  at 
public  auction,  after  publication  of  notice  of  such  sale  for  ten 
days,  the  steamer,  vessel  or  boat,  with  its  tackle,  apparel  and 
furqiture,  or  such  interest  therein  as  may  be  necessary,  and 
must  apply  the  proceeds  of  the  sale  as  follows : 

1.  When  the  action  is  brought  for  demands  other  than  the 
wages  of  mariners,  boatmen  and  others  employed  in  the  service 
of  the  steamer,  vessel  or  boat  sold,  to  the  payment  of  the 
amount  of  such  wages,  as  specified  in  the  execution. 

2.  To  the  payment  of  the  judgment  and  costs,  including  his 
fees. 

.  3.  He  must  "p&j  any  balance  remaining  to  the  owner,  master, 
agent  or  consignee,  who  may  have  appeared  in  the  action ;  or 
if  there  be  no  appearance,  then  into  court,  subject  to  the  claim 
of  any  party  or  parties  legally  entitled  thereto. 
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^  895.  (^  329.  Any  mariner,  boatman  or  other  person  em. 
ployed  in  the  serrice  of  the  steamer,  yessel  or  boat  attached, 
who  may  wish  to  assert  his  claim  for  wages  against  the  same, 
the  attachments  being  issued  for  other  demands  than  such 
wages,  inay  file  an  affidavit  of  his  claim,  setting  forth  the 
amount  and  the  particular  service  rendered,  with  the  clerk  of 
the  court ;  and  thereafter  no  attachment  can  be  discharged 
upon  filing  an  undertaking,  unless  the  amount  of  such  claim, 
or  the  amount  determined,  as  provided  in  the  next  section,  be 
covered  thereby  in  addition  to  the  other  requirements ;  and 
any  execution  issued  against  such  steamer,  vessel  or  boat,  upon 
judgment  recovered  thereafter,  must  direct  the  application  of 
tiie  proceeds  of  any  sale; 

1.  To  the  payment  of  the  amount  of  such  claims  filed,  or  the 
amount  determined,  as  provided  in  the  next  section,  which 
amount  the  clerk  must  insert  in  the  writ. 

2.  To  the  payment  of  the  judgment  and  costs  and  sheriff's 
fees,  and  must  direct  the  payment  of  any  balance  to  the  owner, 
master,  or  consignee  who  may  have  appeared  in  the  action ;  but 
if  no  appearance  by  them  be  made  therein,  it  must  direct  a 
deposit  of  the  balance  in  court 

^  896. '  (^  330.)  If  the  claim  of  the  mariner,  boatman  or 
other  person,  filed  with  the  clerk  of  the  court,  as  provided  in 
the  last  section,  be  not  contested  within  five  days  after  notice 
of  tho  filing  thereof,  by  the  owner,  master,  agent  or  consignee 
of  the  st'^amer,  vessel  or  boat,  against  which  the  claim  is  filed, 
it  is  deemed  admitted ;  but  if  contested,  the  clerk  must  indorse 
upon  the  affidavit  thereof  a  statement  that  it  is  contested,  and 
the  grounds  of  the  contest ;  and  must  immediately  thereafter 
order  the  matter  to  a  single  referee  for  his  determination,  or 
he  may  hear  the  proofs  and  determine  the  matter  himself. 
The  judgment  of  tiie  clerk  or  referee  may  be  reviewed  by  the 
county  judge,  either  in  term  or  vacation,  immediately  after  the 
same  is  given,  and  the  judgment  of  the  county  judge  is  final. 
On  the  review,  the  county  judge  may  use  the  minutes  of  the 
proofs  taken  by  the  clerk  or  referee,  or  may  take  the  proofs 
anew. 


$  8»7 
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$  89T.  ($331.)  The  notice  of  sale  published  by  the  shenjOf 
must  contain  a  statement  of  the  measurement  and  tonnage  of 
the  steamer,  vessel  or  boat,  and  a  general  description  of  her 
condition. 

Stat.  1851, 104,  added  as  Beotion  332,  the  following :  "  From  orders  and 
judgments  nnder  this  chapter,  an  appeal  may  be  taken  by  the  owner, 
master,  agent,  or  consignee,  on  the  same  terms  and  conditions  as  appeals 
in  actions  aguost  individiM]*.'' 
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TITLE    XI. 

OF  PROCEEDINGS  IN  JUSTICES'  COURTS 
Chapteb      I.    Plac±  of  trial  of  actions  is  justices'  coubts. 

II.     HaNNEB  of  COMMEXCINO  actions  Df  JUSTICES* 

coubts. 

m.      PLEADmOS  IN  JUSTICES*  COUBT9 

rv.    Pbovisional  bemebies  m  justices'  coubts. 
V.    Judgment  by  default  in  justices'  coubts. 
YI.    Time  of  trial  and  postponements  in  justices' 

coubts. 
VII.    Trials  in  justices'  coubts. 
YIII.    Judgments  (  other  than  by  default  )   m 
justices'  coubts. 
IX.    Executions  fbom  justices'  coubts. 
X.    Contempts  in  justices'  coubts. 
XI.    Dockets  of  justices. 

XII.     GenEBAL   PBOYIBIONB  BSUaUSQ  TO  ^TBTICES' 
0OUBX8. 


CHAPTEB  I. 

PLACE  OF  TRIAL  OF  ACTIONS  IN  JUSTICES'  COUBTS. 

Sacnoir  832.  Action,  in  what  township  or  city  may  he  commenced. 

833.  Place  of  trial  may  bo  changed  in  certain  cases. 

834.  Limitation  on  the  right  to  change. 

835.  To  what  conrt  transferred. 

836.  Proceedings  after  order  changing  place  of  triaL 

837.  liffect  of  an  order  changing  place  of  triaL 

838.  Transfer  of  cases  to  the  district  court. 
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2.  When  either  paxty  makes  and  files  an  a£&dayit  thai  he 
believes  that  he  cannot  have  a  fair  and  impartial  trial  before 
such  justice,  by  reason  of  the  interest,  prejudice  or  bias  of  the 
justice. 

3.  When  a  jury  has  been  demanded,  and  either  party  makses 
and  files  an  affidavit  that  he  cannot  have  a  fair  and  impartial 
trial,  on  account  of  the  bias  or  prejudice  of  the  citizens  of  the 
township  or  city  against  him. 

4.  When,  from  any  cause,  the  justice  is  disqualified  finxm 
acting. 

5.  When  the  justice  is  sick  or  unable  to  act. 

Stat.  1851, 143,  read :  "  Upon  the  return  day  of  the  sammons,  if  a  jniy 
be  reqnired,  or  if  the  justice  he  actually  engaged  in  other  official  busi- 
ness, he  may  adjourn  the  trial  without  the  consent  of  either  party,  aa 
follows : 

"1st.  When  a  party  who  is  not  a  resident  of  the  county  is  in  attend- 
ance, the  adjournment  not  to  exceed  twenty-four  hours ;  when  the  de- 
fendant in  attendance  is  under  arrest,  the  adjournment  not  to  exceed 
three  hours. 

"2d.  In  other  cases  not  to  exceed  five  days.  If  the  trial  be  not  ad- 
journed, it  shall  take  place  immediately  upon  the  return  of  the  sqjn- 
mons,  or  immediately  after  the  termination  of  a  pending  trial." 

Stat.  1S53,  279,  road :  "  If  at  any  time  before  the  trial  it  api)ear,  to  the 
satisfaction  of  the  justice  before  whom  the  action  is  brought,  by  afBr 
davit  (  f  either  party,  that  such  justice  is  a  material  witness  for  either 
party,  or  if  either  party  make  affidavit  that  he  has  reason  to  believe,  and 
does  believe,  that  he  cannot  have  a  fair  and  impartial  trial  before  such 
justice,  by  reason  of  the  interest,  prejudice  or  bias  of  the  justice,  the 
action  shall  be  transferred  to  some  other  justice  of  tho  same  or  neigh- 
boring township ;  and  in  case  a  jury  be  demanded,  and  affidavit  of  either 
party  is  made,  that  ho  cannot  have  a  fair  and  impartial  trial,  on  account 
of  the  bias  or  prejudice  of  the  citizens  of  the  township  against  him,  the 
action  shall  be  transferred  to  some  other  justice  of  the  peace  in  the 
county.  Tho  justice  to  whom  an  action  may  be  transferred  by  the  pro- 
visions of  this  section,  shall  have  and  exercise  the  same  jurisdiction 
over  tho  action  as  if  it  had  been  originally  commenced  befoi'e  him.  The 
justice  ordering  the  transfer  of  the  action  to  another  justice,  shall  im- 
mediately tranamit  to  the  latter,  on  i)ayraent  of  costs,  all  the  papers  in 
the  action,  together  with  a  certified  transcript  from  his  docket,  of  the 
proceedings  therein. 

"  Upon  the  return  day  of  the  summons,  if  a  jury  bo  required,  or  if  the 
justice  be  actually  engaged  in  other  official  business,  he  may  adjourn 
the  trial  without  the  consent  of  either  party,  as  follows: 

"Ist.  When  a  party  who  is  not  a  resident  of  the  county  is  in  attend- 
ance, the  adjoununent  not  to  exceed  twenty-four  hours:  when  the  de- 
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fendant.  in  attendance  is  ander  arrest,  the  adjournment  not  to  exceed 
three  hoars. 
^ "  2d .    In  other  cases  not  to  exceed  five  days." 

Stat.  1863.  W2,  same  as  1853,  inserting  words :  "But  only  one  transfer 
shall  be  allowed  to  either  party"  between  the  words  "in  the  county" 
and  "  The  justice ; "  also  "  by  party  applying  '  between  "  payment "  and 
"of  costs;"  also,  "all  the"  before  "costs;"  also  " that  have  .iccrued " 
between  "  costs  "  and  "  all ; "  and  substituting  for  last  sentence  and  two 
subdivisions,  the  foUowing,  beginning  with  the  words  "  upon  tho  return 
day,"  etc. :  "  The  justice  to  whom  the  case  is  transferred  shall  issue  a 
notice,  stating  the  time  and  place  when  and  where  the  trial  will  take 
place,  which  notice  shall  be  served  upon  the  parties  by  any  officer  au- 
thorized to  serve  process  in  a  justices'  court,  or  by  any  person  specially 
deputized  by  the  justice  for  that  purpose,  at  least  one  day  before  the 
trial." 

5Cal.£07;  22Cal.34. 

$  834.  The  place  of  trial  cannot  be  changed,  on  motion  of 
the  same  party,  more  than  once,  upon  any  or  all  the  grounds 
specified  in  the  first,  second  and  third  subdivisions  of  the  pre* 
ceding  section. 

VHe  i  833  and  notes. 

^  835.  When  the  court  orders  the  place  of  trial  to  be 
changed,  the  action  must  be  transferred  for  trial  to  a  court  the 
parties  may  agree  upon ;  and  if  they  do  not  so  agree,  then  to 
another  justices'  court  in  the  same  county. 

Vide  §  833  and  notes. 

^  88©,  After  an  order  has  been  made,  transferring  the 
action  for  trial  to  another  court,  the  following  proceedings 
must  be  had : 

1 .  The  j ustice  ordering  the  transfer  must  immediately  trans- 
mit to  the  justice  of  the  court  to-  which  it  is  transferred,  on 
payment  by  the  party  applying  of  all  the  costs  that  have  ac- 
crued, all  the  papers  in  the  action,  together  with  a  certified 
transcript  from  his  docket  of  the  proceedings  therein. 

2.  Upon  the  receipt  by  him  of  such  papers,  the  justice  of 
the  court  to  which  tho  case  is  transferred  must  issue  a  notice, 
stating  when  and  where  the  trial  will  take  place,  which  notice 
must  be  served  upon  the  parties  at  least  one  day  before  the 
time  fixed  for  trial. 

FZdeS  833  and  notes. 
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$  837.    From  the  time  the  order  changing  the  place  of  trial 

is  made,  the  court  to  which  ^he  action  is  thereby  transferred 
has  the  same  jurisdiction  over  it-as  though  it  had  been  com" 
menccd  in  such  court. 
Vide  §  833  and  notes. 

$  838.  ($  581.)  The  parties  to  an  action  in  a  justices'  court 
cannot  give  evidence  upon  any  question  whicli  involves  the  title 
or  possession  of  real  property,  or  the  legality  of  any  tax,  im- 
post, assessment,  toll  or  municipal  fine,  nor  can  any  issue  pre- 
senting such  question  be  tried  by  such  court ;  and  if  it  appear, 
from  the  answer  of  the  defendant,  verified  by  his  oath,  that 
the  determination  of  the  action  will  necessarily  involve  the 
question  of  title  or  possession  to  real  property,  or  the  legality 
of  any  tax,  impost,  assessment,  toll  or  municipal  fine,  the  jus- 
tice must  suspend  all  further  proceedings  in  the  action  and 
certify  the  pleadings,  and,  if  any  of  the  pleadings  are  oral,  a 
transcript  of  the  same,  from  his  docket  to  the  clerk  of  the  dis- 
trict court  of  the  couaty ;  and  from  the  time  of  filing  such 
pleadings  or  transcript  with  the  clerk,  the  district  court  has, 
over  the  action,  the  same  jurisdiction  as  if  it  had  been  com- 
menced therein. 

Stat.  1863-61. 117,  sabstantially  same  as  fi  838,  sabstituting  "  said  jus- 
tice "  for  "  such  court;"  also  omitting  the  words  "the  clerk  of  "  in  UaUes 
and  inserting  the  words  "  from  the  plaintiffs  own  showing  on  the  trial* 
or,"  between  "appear"  and  "from  the  answer; "  also  "county"  between 
"with the"  and  "clerk." 

Stat.  1851, 1-13,  was  in  substance  same  as  §  838,  omitting  the  words  "  or 
possession :"  also  "or  the  legality  of  any  tax,  impost,  assessment,  toll  or 
municipal  fine,"  and  inserting  the  words  "  from  plaintifTs  own  showing 
on  the  trial,  or"  between  "appear"  and  "from  the  answer;"  also  words 
"or  that  of  his  agent  or  attorney"  between  "oath"  and  "that  the  de- 
termination;" also  "county"  between  "with the"  and  "clerk;"  add- 
ing also  the  words :  "  Provided,  that  when  the  pleadings  or  transcript 
are  certified  to  the  district  court  upon  the  answer  of  the  defendant,  be 
shall  file  an  undertaking  with  two  or  more  sufficient  sureties,  to  be  ap- 
proved by  the  justice,  to  the  effect  that  they  will  pay  all  costs  of  tho 
action,  if  it  be  decided  against  him  by  the  district  court." 

17  CaL  67 ;  24  Oal.  61 ;  81  OaL  140. 
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CHAPTER  n. 

JCANNEB  OP  COMMENCING  ACTIONS  IN  JUSTICES' 

COUBTa 

SKOZXiiN  839.  Aetio&s»  how  commenced. 

840.  Summons  may  issue  within  •  yesr. 

8il.  Defendant  may  waive  summons. 

842.  Parties  may  appear  in  person  or  by  attorney. 

843.  When  guardian  necessary,  how  appointed. 

844.  Summons,  how  issued,  directed,  and  what  to  contain. 

845.  Time  for  appearance  of  defendant. 
846. '  Alias  summons. 

847.  Same. 

848.  Bammons,  limitation  upon  time  ot  serrice. 

841^.    Summons,  by  whom  and  how  serred  and  letunied. 
850.    Hour  ior  appearance. 

.$  839.  ($  538.)  An  action  in  a  jnstioes'  court  is  commenoed 
bf  filing  ft  complaint  and  1  suing  fs  sanunons  thereon^  or  by  the 
Tolnntary  anpearanoe  and  pleading  of  the  parties. 

Stat.  1851,  USb  inserted  '*a  oopy  off  the  aoooont,  note,  bill,  bond,  or  in- 
stnunant  upon  which  the  aeUon  is  bronsht,  or  a  eoaoise-  statement  in 
Wfitinc  of  the  oaneo  of  actios  "  instead  of  "a  oompiaint ; "  al^q  i^ded 
the  words  "without  stimmons,  in  the  latter  cue  the  action  shall  be 
deemod  commenloed  at  the  time  of  appHaiaace?' 

Stat.  1868-Tf ,  W*  JQserted  iB'1861>  ^e  .w(W)ilr,"withifi  oneyear.after  the 
filing;  of  the  same,"  between  "thereon"  and  "or." 

^  840«  The  coiiri  must  indorse  on  the  ccMplaint  the  date 
upon  which  Wvf^  M^',  diftddt  any  time  wHHih  one  yeair' there- 
after the  plaintiff  may  have  summons  issued. 

Fide  s  839  aad  note.' 

$  841*  At  any  time  after  the  complaint  is "  filed  the  defend, 
ant  may,  in  writing,  or  by  appearing  and  pleading*  waive  the 
issuing  of  smjatnop^. 

Tide  $  889  and  note.' 

^  S4tf^  ($  534.)  Parties  in  justices'  courts  may  appear  and 
act  in  person  or  by  attorney ;  and  any  person,  except  the  con- 
■  c.  o.  p. — ** 
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stable  by  whom  the  Bummons  or  jury  process  was  served,  may 
act  as  attorney. 

Stat.  1851 ,  134,  read :  "  Parties  in  jostioes'  courts  may  prosecnte  or  de- 
fend in  person,  or  by  attorney ;  and  any  person,  on  the  request  of  a  party 
may  act  as  his  attorney,  except  that  the  constable  by  whom  the  summons 
or  jury  process  was  served,  shall  not  appear  or  act  on  the  trial  in  behalf 
of  either  party." 

$  843.  ($  539.)  When  a  g^iardian  is  necessary,  he  mnst  be 
appointed  by  the  justice,  as  follows : 

1.  If  the  infant  is  plaintiff,  the  appointment  must  be  made 
before  the  summons  is  issued,  upon  the  application  of  the  in- 
fant, if  he  is  of  the  age  of  fourteen  years  or  upwards ;  if  under 
that  age,  upon  the  application  of  some  relative  or  friend.  The 
consent  in  writing  of  the  guardian  to  be  appointed  to  act  as 
such,  and  to  be  responsible  for  costs  if  he  fail  in  the  action, 
must  be  first  filed  with  the  justice. 

2.  If  the  Infant  is  defendant,  the  guardian  must  be  ap- 
pointed at  the  time  the  summons  is  returned,  or  before  the 
pleadings.  It  is  the  right  of  the  infant  to  nominate  his  own 
guardian,  if  the  infant  is  over  fourteen  years  of  age,  and  the 
proposed  guardian  is  present  and  consent  in  writing  to  be  ap- 
pointed. Otherwise,  the  justice  may  appoint  any  suitable  per* 
son  who  gives  such  consent. 

^  844.  ($  540.)  The  summons  must  be  directed  to  the  de> 
I'endant  and  signed  by  the  justice,  and  must  contain : 

1.  The  titie  of  the  court,  name  of  the  county  and  city,  or 
township,  in  which  the  action  is  commenced,  and  the  names 
of  the  parties  thereto. 

2.  A  sufficient  statement  of  the  cause  of  action,  in  general 
terms,  to  apprise  the  defendant  of  the  nature  of  the  claim 
against  him. 

3.  A  direction  that  the  defendant  appear  and  answer  be* 
fore  the  justice,  at  his  office,  at  a  time  specified  in  the  sum- 
mons. 

4.  In  an  action  arising  on  a  contract,  for  the  recovery  of 
money  or  damages  only,  a  notice  that  unless  the  defendant  so 
appears  and  answers,  the  plaintiff  will  take  judgment  for  the 
sum  claimed  by  him  (stating  it). 


*. 
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5.  In  other  actions,  a  notice  that  unless  defendant  s^)  appears 
and  answers,  ihe  plaintiff^'will  apply  to  the  court  for  (he  relief 
demanded. 

If  the  plaintiff  has  appeared  by  attorney,  the  name  of  the 
attorney  must  be  indorsed  on  the  summons. 

Stat.  1851, 136,  read :  "  Tho  sammons  shall  be  addreaaed  to  the  dof  ond- 
ftot  by  name,  or  if  his  name  be  unknown,  by  a  fictitious  name ;  and  shall 
summon  him  to  appear  before  the  justioe  at  his  office,  naming  ita  town- 
ship or  city,  and  at  a  time,  epcifled  therein,  to  answer  the  complaint  of 
the  plaintiff,  for  a  cause  of  action  therein  described,  in  general  terms, 
safficient  to  apprise  the  defendant  of  the  nature  of  the  claim  against 
him;  and  in  action  for  money  or  damages,  shall  state  tho  amoant  for 
which  the  plaintiff  will  take  judgment,  if  tho  defendant  fail  to  appear 
and  answer.  It  shall  be  subscribed  by  the  justioe  before  whom  it  is  re- 
tnmable." 


*  **'•    "^^^  *™«  specified  in  tlie  summons  for  the  appear- 
ance of  the  defendant  must  be  as  foUows: 

foS^^y  *°  °'^^'  "'  ""*' "  '"^""^^  "P""  ^^  summons, 

Second-//  the  >Ufendant  i,  not  a  resident  of  the  county  in 

u>Mch  the  action  isbrought,  not  te,,  than  tu>ent/nor  nu»-e7han 

tUvrty  days  from  its  date;  ««  e  ««on 

Third-In  all  other  cases,  not  less  than  three  nor  more  than 
twelve  days  from  ite  date.    (I„  effect  May  27,  1874. ) 

bat  within  the  county  where  the  action  is  brought,  within  five  days  after 
the  service  thereof. 

"Third.  If  the  plaintiff  reside  out  of  the  township  where  the  action 
is  brongtit  and  the  defendant  resides  in  said  township,  withi44;hreedays 
after  the  service  thereof. 

"Fourth.  If  the  defendant  reside  out  of  the  county  or  township  in 
which  the  action  is  brought  and  tho  plaintiff  resides  in  said  t9wnship, 
within  fifteen  days  after  the  service  thereof.  ^ 

"Tho  defendant  may  appear  in  tho  action  by  demurrer  or  tnswer  at 
any  time  after  service  of  sammons  upon  him,  and  shall  notify  the  plaint- 
iff^ by  written  notice,  of  sncb  appearance.  If  any  of  the  defendants  shall 
fi^il  to  answer  or  appoar  in  theaetion  within  the  time  prescribed  in  the 
summons,  such  default  shall  be  entered  by  the  justice  in  bis  docket.  If 
all  of  the  defendants  shall  fail  to  appaar  or  answer  within  the  time  pre- 
scribed in  the  sammons,  the  justice  shall  thereui>on  enter  judgment 
against  them  for  the  amount  demanded  in  the  summons,  where  the 
action  is  brought  upon  a  contract  for  the  direct  payment  of  money ;  and 
in  all  otber  cases  shall  hear  the  proofs, and  give  judgment  in  accordance 


mm 
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-frith  the  pleadings  and  proofs.  Where  all  the  defendants  served  with 
process  shall  have  appeared,  or  some  of  them  have  anpeared  and  the  re- 
maining defendants  have  made  default,  the  justice  niay  proceed  to  try 
the  cause,  or,  upon  good  cause  shown  by  either  party  may  fix  the  day  for 
trial  on  any  subsequent  day  not  more  than  ten  days  thereafter." 

Stat.  1851, 13^  read:  "The  time  mentioned  in  the  summons  for  the 
appearance  of  the  defendant,  and  the  time  of  service,  shall  be  as  fol- 
lows: 

"  1st.  Where  the  summons  is  accompanied  by  an  order  to  an«8t  the 
defendant,  it  shall  be  returnable  immediately: 

"2d.  When  the  defendant  is  not  a  resident  of  the  township  or  city, 
or  where  the  plaintiff  is  not  a  resident,  and  gives  the  security  required 
by  this  act,  it  shall  be  returnable  not  more  than  two  days  from  its  date» 
and  shall  be  served  at  least  one  day  before  the  time  for  appearance: 

"  3d.  In  all  other  cases  it  shall  be  returnable  in  not  less  than  two  nor 
more  than  ten  days  from  its  date,  and  shall  be  served  at  least  two  days 
before  the  time  for  appearance." 

Stat.  1854.  67,  same  at  stat.  1851,  omitting  in  subdivision  2  thereof,  the 
words  *  and  gives  the  security  required  by  this  act." 

23  Cal.  85,  Hisler  v.  Carr. 

$  846,  (N.  S.)  If  the  summons  is  returned  "without  being 
served  upon  any  or  all  of  the  defendants,  the  justice,  upon  the 
demand  of  the  plaintiff,  may  issue  an  alias  summons  in  the 
same  form  as  the  original,  except  that  he  may  fix  the  time  for 
the  appearance  of  the  dcfendatit  at  a  period  not  to  exceed 
ninety  days  from  its  date. 

$  847.  (N.  S.)  The  justice  may,  within  a  year  from  the  date 
of  the  filing  of  the  complaint,  issue  as  many  alias  summons  as 
may  be  demanded  by  the  plaintiff. 

$  848.   The  summons  cannot  be  served  within  two  days  of 
the  time  fixed  therein  for  the  appearance  of  the  defendant 
Vide  §  815  and  notes. 

$  849.  ($  542.)  The  summons  may  be  served  by  a  sheriff  or 
'constable  of  the  county,  or  by  any  male  resident  of  the  county, 
over  twenty-one  years  of  age,  not  a  party  to  the  suit,  and  must 
be  served  and  returned  as  prescribed  in  title  five,  part  two,  of 
this  code ;  or  it  may  be  served  by  publication ;  and  sections 
four  hundred  and  thirteen  and  four  hundred  and  twelve,  so 
far  as  they  relate  to  the  publication  of  summons,  are  made  ap" 
plicable  to  justices'  courts,  the  word  "justice"  being  substi- 
tuted for  the  word  "judge."  whenever  the  latter  word  occurs. 


8t*t.lS.M.I»a.S»e.n"'i  .■ThB.oininonMbJII»»m™dl>»th«»hsria 
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to  wpesT  after  the  iimo  hxed  in  tie  summona  but  ace  not 
booDd  to  temson  longer  than  that  time,  onleas  both  pacUes 
have  appeared,  and  the  juatioe  being  nresent  is  engaged  in  Ihe 
liiAl  of  anoUiez  canse. 
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stable  of  ony  of  the  vourtiii 
a  tammans,  itiued  by  a  iualice  of  llie  peace,  u  to  be  serced 
oui  of  ilie  ciunty  in  tnhich  U  was  issued,  tlie  rumiiuma  shall 
/toue  aUaclied  to  it  a  certificate  under  se^l  by  the  county  derk 
of  such  county,  to  the  effect  that  tiic  person  issuing  the  same 
iDds  an  acting  justice  of  the  peace  at  the  date  qf  the  summons, 
□r  the  aummooB  ma;  be  served  b;  any  male  resident,  over  the 
Bge  of  twenty-one  years,  not  a  patty  l«  the  snit,  within  the 
county  vthere  Ute  action  is  broaglit,  and  must  be  setred  and 
Teturned,  as  provided  in  Title  V,  Part  II,  of  this  Code,  or  it 
may  be  served  by  pnbllcation;  and  $$113and  lll,aofara8(he; 
relalfl  lo  the  pablication  of  summons,  are  made  applicable  lo 
injticea'courtai  the  word  "justice"  being  substituted  for  the 
word  "judge,"  wbeoever  the  latter  word  occurs.  (In  effect 
May  27,  1871.1 
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CHAPTER  in. 

PLEADINGS  IN  JUSTICES*  COTJBTS. 

BCCXION  861.  Form  of  pleadings. 

852.  Pleadings  in  justices'  cottrts. 

853.  €!omplaint  defined. 

854.  When  demurrer  to  complaint  may  be  pat  In. 

855.  AuBwer, 

856.  If  the  defendant  omits  to  set  up  counter  dalm. 

857.  When  plaintiff  may  demur  to  answer. 

858.  Proceedings  on  demurrer. 

859.  Amendment  of  pleadings. 

860.  Answer  or  demurrer  to  amended  pleadings. 

$  851.    Pleadings  in  justices'  courts — 

1.  Are  not  required  to  be  in  any  particular  form,  bnt  must 
be  such  as  to  enable  a  person  of  common  xmderstanding  to 
know  what  is  intended. 

2.  May,  exc^t  the  complainty  be  oral  or  in  writing. 

3.  Must  not  be  verified,  unless  otherwise  provided  in  this 
title. 

i.    If  in  writing,  must  be  filed  with  the  justice. 
5.    If  oral,  an  entry  of  their  substance  must  be  made  in  the 
docket. 

Stat.  1851,  142,  §  S?2,  contained  the  substanoe  of  sabdiTisions  1,  5, 
and  4. 

Stat.  1851,  HI,  §  571,  read:  "The  pleading  shall  be  in  writing,  and  veri- 
fied by  .thn  oath  of  the  party,  his  ar^nt  or  atiomey,  when  (he  action  is: 

*'  1st.  For  the  foreclosure  of  any  mortgage  or  the  enforcement  of  any 
lien  on  personal  property ; 

"2d.  For  a  forcible  or  unlawful  entry  upon,  or  a  forcible  or  unlawful 
detention  of  lands,  tenements,  or  other  possessions: 

"  3d.  To  recover  possession  of  a  "  mining  claim.  In  other  cases  the 
pleading  may  be  oral  or  in  writing." 

4  Cal.  120:  6  Cal.  63;  13  Cal.  599 :  16  CaL  372 ;  2aCal.  282.. 

$  859.   (^  570.)  The  pleadings  are— 

1.  The  complaint  by  the  plaintiff. 

2.  The  demurrer  to  the  complaint. 
8.    The  answer  by  the  defendant. 

4.  The  demurrer  to  the  answer. 
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Stat.  1S51, 141,  ^«ftd:    "  The  pleadinn  in  jostioeB*  oonrts  shaM  be— 
"  iBt.    The  OQmi»l«int  by  the. plaintiff  atathv  the  oaose  of  action : 
"2d.    The  answer  by  the  defendant,  stating  the  groond  of  the  de- 
fence." 

Ideta  142,  i  578,  read :  "  Either  part7  may  object  to  a  pleadinf  of  his  ad- 
versary, or  to  any  part  thereof,  that  itii not  SttlBciently  explicit  to  enable 
him  to  nhdQrstani  it.  or  t^at  it.coatains  no  'Cause  of  action  or  defence, 
although  it  be  taken  as  true.  If  the  court  deem  the  objection  well 
founded,  it  shall  order  the  pleading  to  be  amended,  and  if  the  party  re- 
fuse to  amend,  the  defective  pleading  shall  be  disregarded." 

^  853.  (^  573.)  The  complaint  in  justices'  courts  is  a  concise 
statement,  in  writing,  of  the  facts  constituting  the  plaintiff's 
cause  of  action ;  or  a  copy  of  the  account^  note,  biU,  bond  or 
vnatrupieTd  upon  which  the  CLCtion  is  hased. 

Vide  note  to  8  839  rupra. 

^  834.    The  defendant  may»  at  any  time  before  answering, 
demur  to  the  complaint. 
Fu?0S  852  and  note. 

§  855.  (^  574.)  The  answer  may  contain  a  denial  of  any 
or  aU  of  the  material  facts  stated  in  the  complaint,  which  the 
defendant  believes  to  be  untrue,  and  also  a  statement,  in  a 
plain  and  direct  manner,  of  any  other  facts  constituting  a 
defence  or  counter  claim,  upon  which  an  action  might  be 
brought  by  the  defendant  against  the  plaintiff  in  a  justices' 
court. 

6  Cal.  447 ;  8  CaL  838 ;  17  Cal.  80 :  2  CaL  48 ;  23  CaL  61 ;  30  Gal.  545 

^  856.  If  the  defendant  omit  to  set  up  a  counter  claim  m 
the  cases  mentioned  in  the  last  section  neither  he  nor  his  as- 
signs can  afterwards  maintain  an  action  against  the  plaintiff 
therefor. 

^  857.  Wnen  tne  answer  contains  new  matter  in  avoidance, 
or  constituting  a  defence  or  a  counter  claim,  the  plaintiff  may, 
at  any  time  before  the  trial,  demur  to  the  same  for  iusufiiciency, 
stating  therein  the  grounds  of  such  demurrer. 

$  858.    The  proceedings  on  demurrer  are  as  follows  :i 

1.  If  the  demurrer  to  the  complaint  is  sustained,  the  plaint- 
iff may,  within  such  time,  not  exceeding  two  days,  as  the  court 
allows,  amend  his  complaint. 

2.  If  the  demurrer  to  a  complaint  is  overruled,  the  defend- 
ant may  answer  forthwith. 
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3.  If  the  demurrer  to  an  answer  is  sustained,  the  defendant 
may  amend  his  answer  within  such  time,  not  exceeding  two 
daj's,  as  the  court  may  allow. 

4.  If  the  demurrer  to  an  answer  is  overruled,  the  action 
must  proceed  as  if  no  demuiT^r  had  been  interposed. 

$  859.  Either  party  may,  at  any  time  before  the  conclusion 
of  the  trial,  amend  any  pleading,  but  if  the  amendment  is 
made  after  the  issae,  and  it  appears  to  the  satisfaction  of  the 
court,  by  oath,  that  an  adjournment  is  necessary  to  the  adverse 
party  in  consequence  of  such  amendment,  an  adjournment 
must  be  granted.  The  court  may  also,  in  its  discretion,  when 
an  adjournment  will  by  the  amendment  be  rendered  necessary, 
require,  as  a  condition  to  the  allowance  of  such  amendment, 
made  after  issue  joined,  the  payment  of  costs  to  the  adverse 
party,  to  be  fixed  by  the  court,  not  exceeding  twenty  dollars. 
The  court  may  also  on  such  terms  as  may  be  just  and  on  pay- 
ment of  costs  relieve  a  party  from  a  judgment  by  de£uilt  taken 
against  him  by  his  mistake,  inadvertance,  surprise,  or  excus- 
able neglect,  but  the  application  for  such  relief  must  be  made 
within  ten  days  after  the  entry  of  the  judgment  and  upon  an 
affidavit  showing  good  cause  therefor. 

vide  Stat.  1851, 143,  for  substance  of  this  section;  which  also  provides 
that  an  amendment  shall  not  be  allowed  after  a  witness  is  swom  on  the 
triul,  when  it  will  necessitate  an  adjonrnment* 

lOCal.  342;  11  Cal.  280. 

$  8G0.  When  a  pleading  is  amended,  the  adverse  party  may 
answer  or  demur  to  it  within  such  UixiQ,  not  exceeding  two 
days^aa  the  court  may  allow, 
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ABBEST  AND  BAIL.. 


$  861 


CHAPTEE  IV. 

PBOVISIOKAL  REMEDIE8.IN  JUSTICES*  COUBTS, 

Abxicle  I.    Abbest  and  bail. 
n.    Attacbment. 
IIL   Claim  and  dbuvebt  of  TxasasAL  vbopektt. 


ABTICLE    U 


Seoxion  861. 
862. 
863. 

864. 
865. 


ARREST  AND  BAIL. 

Order  of  arrest  and  arrest  of  defendant. 

Affidavit  and  undertaking  for  order  of  arresi 

A  defendant  arrested  must  be  taken  before  the  Justice 

immediately. 
The  officer  must  give  notice  to  the  plaintiff  of  arrest. 
The  officer  must  detain  the  defendant. 


$  861.  ($  544.)  An  order  to  arrest  the  defendant  may  be  in- 
dorsed on  a  summons  issued  by  the  justice,  and  the  defendant 
may  be  arrested  thereon  by  the  sheriff  or  constable,  at  the  time 
of  serving  the  summons,  and  brought  before  the  justice,  and 
there  detained  until  duly  discharged,  in  the  following  cases : 

1.  In  an  action  for  the  recovery  of  money  or  damages,  on  a 
cause  of  action  arising  upon  contract,  express  or  implied,  when 
the  defendant  is  about  to  depart  from  the  state,  with  intent  to 
defraud  his  creditors. 

2.  In  an  action  for  a  fine  or  penalty,  or  for  money  or  prop- 
erty embezzled  or  fraudulently  misapplied,  or  converted  to  hia 
own  use  by  one  who  received  it  in  a  fiduciary  capacity. 

3.  When  the  defendant  has  been  guilty  of  a  fraud  in  con. 
tracting  the  debt  or  incurring  the  obligation  for  which  the 
action  is  brought. 
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4.  When  the  defendant  has  removed,  concealed  or  disposed 
of  his  property,  or  is  about  to  do  so,  with  intent  to  defraud  Mh 
creditors. 

But  no  female  can  be  arrested  in  ahy  action. 

Stat.  1851, 137,  same  as  above  $  861  {  adding  to  subdivision  1,  the  words 
"  or  where  the  action  is  for  a  wilful  injury  to  the  person,  or  for  taking 
detaining,  or  injuring  personal  property ;  also  substituting  in  subdivi- 
sion 2,  the  words  "an  attorney,  factor,  broker,  agent,  or  clerk,  in  the 
course  of  his  employm3nt  as  such,  or  b^  air^  other  person  in  a  fiduciarv 
capacity,"  for  tho  words  "one  who  received  it  in  a  fiduciary  capacity. 
It  also  added  "  arising  after  the  passage  of  this  act,"  after  "  cases." 

$  86a.  ($  543.)  Before  an  order  for  an  arrest  can  be  made 
the  party  applying  must  prove  to  the  satisfaction  of  the  justice, 
by  the  a^daVit  of  himself  or  some  other  person,  the  facts  on 
which  the  application  is  founded.  The  plaintiff  must  also  ex- 
ecute and  deliver  to  the  justice  a  written  undertaking,  in  the 
sum  of  three  hundred  dollars,  with  two  or  more  sureties,  to 
the  effect  that  if  the  defendant  recover  judgment  the  plaintiff 
will  pay  to  him  all  costs  that  may  be  awarded  to  the  defend- 
ant, and  all  damages  which  he  may  sustain  by  reason  of  the 
arrest,  not  ^cceeding  the  sum  specified  in  the  undertaking. 

Stat.  1851, 137,  fixed  the  undertaking  at,  "at  least  two  hundred  doU 

IMS.*' 

$  863.  ($  546.)  The  defendant,  immediately  upon  being  ar- 
rested, must  be  taken  to  the  office  of  the  justice  who  made  the 
order,  and  if  he  is  absent  or  unable  to  try  the  action,  or  if  it 
appears  to  him  by  the  affidavit  of  defendant,  that  he  is  a  material 
witness  in  the  action,  the  officer  must  immediately  take  the 
defendant  before  another  justice  of  the  township  or  city,  if 
there  is  another,  and  if  not,  then  before  the  justice  of  an  ad- 
joining township,  who  must  take  jurisdiction  of  the  action, 
and  proceed  thereon,  as  if  the  summons  had  been  issued  and 
the  order  of  arrest  made  by  him. 

Stat.  1851, 137,  inserted  "next  justice  of  the  city  or  township,"  instead 
of  "another  justice  of  the  township  or  city,  if  there  is  another,  and  if 
not,  then  before  the  justice  of  an  adjoining  townshio." 

$  864.   (^  547.)  The  officer  making  the  arrest  must  imme 
diately  give  notice  thereof  to  the  plaintiff,  or  his  attorney  of 
agent,  and  indorse  on  the  summons,  and  subscribe  a  certificate, 
stating  the  time  of  serving  the  same,  the  tim^.  of  the  arjceBt» 
and  of  his  giving  notice  to  the  plaintiff. 
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$  865.  (^  548.)  The  officer  making  the  arrest  must  keep  the 
defendant  in  custody  until  he  is  discharged  by  order  of  the 
justice. 


ARTICLE  n. 

ATTACHMENT. 

SBonoN-Sae.    Wilt  of  attachment  gbaU  issne  iqK>n  afDdavii 

867.  Undertaking  on  attachment  mnst  he  required. 

868.  Writ  of  attachment,  substance  of.    OfOlcer  may  take 

an  undertaking  instead  of  levying. 

869.  Certain  proyisions  apply  to  all  attachments  in  Justices' 

courts. 

$  866.  (^  552.)  A  writ  to  attach  the  property  of  the  defend- 
ant must  be  issued  by  the  justice  at  the  time  of,  or  after  issu- 
ing summons  and  before  answer,  oa  receiving  an  affidavit  by 
or  on  behalf  of  the  plaintiff,  showing  the  same  facts  as  are  re- 
quired to  be  shown  by  the  affidavit  specified  in  section  five 
hundred  and  thirty-eight  of  this  code, 

Stat.  1851, 13R,  read :  "  A  writ  to  attach  the  property  of  tho  defendant 
shall  be  issued  by  the  jastice,  on  receiving  fo.  affidavit  by  or  on  behalf  of 
the  ptlaintifF,  showing  that  the  defendant  is  indebted  to  the  plaintiff 
Cspecifying  the  amount  of  such  indebt-edness  over  and  above  all  legal 
set-offs,  or  counterclaims)  upou  a  oontracc  express  or  implied,  for  the 
direct  payment  of  money,  that  such  contract  was  made  after  the  pas- 
sage of  this  act,  and  was  made  or  is  oayable  in  this  state,  and  that  the 
payment  of  the  same  has  not  been  secured  by  any  mor^rasc  on  real  or 
personal  property." 

Stat.  18o8, 154,  read :  "  A  writ  to  attach  the  property  of  the  defendant 
shall  be  issued  by  the  justice,  on  receiving  an  affidavit  by  or  on  behalf  of 
the  plaintiff,  showing  the  same  facts  as  are  required  to  be  shown  by  tho 
affidavit  specified  in  section  one  hundred  and  twenty-one  of  this  act." 

(  86T.  ($  553.)  Before  issuing  the  writ,  the  justice  must  re- 
quire a  written  undertaking  on  ihe  part  of  the  plaintiff,  with 
two  or  more  sufficient  sureties,  in  a  sum  not  less  than  fifty  ^  nor 
more  than  three  hundred  doUars^  to  the  effect  that  if  the  de- 
fendant recover  judgment,  the  plaintiff  will  pay  all  costs  that 
may  be  awarded  to  the  defendant,  and  all  damages  which  he 
may  sustain  by  reason  of  the  attachment,  not  exceeding  the 
sum  specified  in  the  undertaking. 

[Amendment  of  FebmaxylS,  187%  was  identioal^th  9867.  ] 
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j  868.  ({  554.)  The  writ  mnj  be  directed  lo  the  Eheriff  or 
any  conAabK  of  the  fiOSatj,  or  Bie  ilteriff  of  any  oOier  amnty, 
■Dd  mfirft'reqnirfe  hiih'to  attach  and  ■safely  ke*p  all  the  prop- 
erty of  (ft«  i^fendant  witliln  hia  conn^,  not'  eiempt  from  ci- 
ecntion.  or  bo  mncb  thereof  &a  ma?  he  snfficient  to  satisfy  the 
plaiDtiff's  demand,  the  amoant  of  which  must  be  stated  in 
conformity  nltJi  the  complaint,  unless  the  defendant  giro  him 
security,  by  the  uodertaking  of  two  snCBoient  Buretiea,  in  an 
amoant  aufflcient  t>]  satisfy  such  demand  hesideg  coata;  in 
wtuch  case,  lo  take  suoh  undertaMng. 

^  BB9.  (}  55S.)  The  seotionB  of  tliia  code,  from  aeotion  five 
hnndred  and  for^-one  to  section  five  hundred  and  flftj-nine, 
both  inoluBive.  arc  aH)licable  to  attachments  issued  in  justices' 
oourta,  the  word  "conat4hle"beiQg  subatitnted  for  the  word 
"aberiff,"  whenever  the  writ  ia  directed  to  a  conatable,  and  the 
word  "JustiEe"  baing  substituted  for  the  word  "judge." 


AicnCLE  UL 
CLAIM  AND  DELIVEEY  OP  PEB80NAL  PBOPERTY. 

SEcnoH  STU.    How  claim  aud  dellTCr;  eotarced- 

f  ST*.  In  an  action  to  recoTer  posabidon'orpenonal  prop- 
erty', the  plaintiff  mayi  >t  the  time  of*  i'taning  summons,  or  tit 
any  time  thco^eatter.  before  answer,  bl&imfUifl  delivery  of  snob 
property  to  him ;  and  the  gectiuua  of  Itficcodb,  from  seotian 
five  hundi^  and  tSn-  to  sectiea-fiTe  hundred  and  twen^-ona. 
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both  inclusive,  are  applicable  to  such  claim  when  made  in  jus-  I 

tices'  courts,  the  powers  therein  given  and  duties  imposed  on 
sheriflfs  being  extended  to  constables,  and  the  word  "  justice 
substituted  for  "judge." 

Vide  Stat.  1851, 139-41 ;  S§  556  to  369,  inclusive ;  olso  §S  494,  516, 1057. 

[Amendment  of  March  2, 1872.  g.  567.  fho  qualification  of  sureties  iu  the 
several  undertakings  required  by  this  chapter  shall  be  as  follows:  First- 
Each  of  them  shhM  be  a  resident  and  householder  or  freeholder  within 
tile  county.  Second— Each  shall  be  worth  tha  amount  stated  in  tho  under- 
taking, over  and  above  all  his  debts  and  liabilities,  exclusive  of  property 
exempt  from  execution.] 


CHAPTEE  V. 

JUDGMENT  BY  DEFAULT  IN  JUSTICES*  COUBTS. 

Skohok  871.    Judgment  when  defendant  ^Is  to  appear. 
872.    Judgment  against  defendant  on  demurrer. 

f  871.  When  the  defendant  fails  to  appear  and  answer  or 
demur,  at  the  time  specified  in  the  summons,  br  within  one 
hour  thereafter,  then,  upon  proof  of  service  of  the  summons, 
the  following  proceedings  must  be  had : 

1.  If  the  action  is  based  upon  a  contract,  and  is  for  the  re- 
covery of  money  or  damages  only,  the  court  must  render  judg- 
ment in  favor  of  plaintiff  for  the  sum  specified  in  the  sum- 
mons. 

2.  In  all  other  actions  the  court  mnst  hear  the  evidence 
offered  by  the  plaintiff,  and  must  render  judgment  in  his  favor 
for  such  a  sum  (not  exceeding  the  amount  stated  in  the  sum- 
mons) as  appears  by  such  evidence  to  be  just. 

Stat.  1851, 145,  8  592,  read:  "When  the  defendant  fails  to  appear  and 
answer,  judgment  shall  be  ffiven  for  the  plaintiff,  as  follows; 


the  summons  was  issued,  judgment  shall  be  given 
dence,  for  the  sum  specified  in  the  summons. 

"Second.  In  other  cases  the  justice  shall  hear  the  evidence  of  the 
plaintiff,  and  render  jud^ent  for  such  sum  only  as  shall  appear  by  the 
evidence  to  be  iust ;  out  m  no  case  exceeding  the  amount  specified  in 
the  summons. 

Idem  %  566,  read :  "  If  the  plaintiff  fail  to  appear  at  the  return  day  of 
the  summons,  the  action  shall  be  dismissed.  If  the  defendant  fau  to 
appear  at  the  return  dajr  of  the  summons,  or  if  either  party  fail  to  attend 
al  a  day  to  which  the  trial  has  been  adjourned,  or  fail  to  make  the  neces- 
sary pleading  or  proof  on  his  part,  the  case  may,  nevertheless,  proceed, 

O,  0.  P.— »* 
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at  the  request  of  the  adverse  party,  and  judgment  shall  be  given  in  con- 
formity with  the  pl»idii^gs  and  proofs." 

Stat.  1867-6S,  jmO,  read :  "  If  either  party  shall  fail  to  appear  at  the  time 
fixed  for  trial,  or  at  the  time  to  which  the  trial  has  been  adjoamed,  the 
trial  may  proceed  at  the  request  of  the  adverse  party,  and  judgment 
shall  be  rendered  in  conformity  with  the  pleadings  and  proofs." 

$  873.  In  the  following  cases  the  same  proceedings  must 
be  had,  and  judgment  must  be  rendered  in  like  manner,  as  if 
the  defendant  had  failed  to  appear  and  answer  or  demur : 

1.  If  the  complaint  has  been  amended,  and  .the  defendant 
fails  to  answer  it  as  amended,  within  the  time  allowed  by  the 
court. 

2.  If  the  demurrer  to  the  complaint  is  overruled,  and  the 
defendant  fails  to  answer  at  once. 

3.  If  the  demurrer  to  the  answer  is  sustained,  and  the  de- 
fendant fails  to  amend  the  answer  within  the  time  aUowed  by 
the  court. 

F%fe  notes  to  eeotions  8S2-9,  mpra. 


CHAPTEE  VI.     • 

TIME  OF  TRIAL  AND  POSTPONEMENTS  IN  JUSTICES' 

COURTS. 

Sectton  873.    Time  when  trial  must  be  commenced. 

874.    When  conrt  may,  of  its  own  motion,  postpone  triaL 
.  875.    Postponement  by  consent. 
87G.    Postponement  upon  application  of  a  i>arty. 
877.    No  continuance  for  more  than  ten  days  to  be  granted, 
unless  upon  filing  of  undertaking. 

$  878,  Unless  postponed  as  provided  in  this  chapter,  or  un- 
less transferred  to  another  court,  the  trial  of  the  action  must 
commence  at  the  expiration  of  one  hour  from  the  time  specified 
in  the  summons  for  the  appearance  of  defendant,  and  the  trial 
must  be  continued,  without  adjournment  for  more  than  twenty- 
four  hours  at  any  one  time,  until  aU  the  issues  therein  are 
disposed  of. 

FSde  snpra  $S  833, 876, 899  and  notes. 
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^  874^  The  court  may,  of  its  own  motion,  postpone  the 
trial: 

1.  For  not  exceeding  one  day,  if,  at  the  time  fixed  by  law 
or  by  an  order  of  the  court  for  the  trial,  the  court  in  engaged 
in  the  trial  of  another  action. 

2.  For  not  exceeding  two  days,  if,  by  an  amendment  of  the 
pleadings,  or  the  allowance  of  time  to  make  such  amendment 
or  to  plead,  a  postponement  is  rendered  necessary. 

3.  For  not  exceeding  three  days,  if  the  trial  is  upon  issues 
of  fact,  and  a  jury  has  been  demanded. 

FkIs  «§  833.  STfi,  859  and  notes. 

$  875.  The  court  may,  by  consent  of  the  parties,  given  in 
writing  or  in  open  court,  postpone  the  trial  to  a  time  agreed 
upon  by  the  parties. 

Vide  §S  833. 876, 859  and  notes. 

(  876.  The  trial  may  be  postponed  upon  the  application  of 
either  pv^y*  ^ or  *  period  not  exceeding  four  months : 

1.  The  party  making  the  application  must  prove,  by  his  own 
oath  or  otherwise,  that  he  cannot,  for  want  of  material  testi- 
mony, which  he  expects  to  procure,  safely  proceed  to  trial,  and 
must  show  in  what  respect  the  testimony  expected  is  material, 
and  that  he  has  used  due  diligence  to  procure  it,  and  has  been 
unable  to  do  so. 

2.  If  the  application  is  on  the  part  of  the  plaintiff,  and  the 
defendant  is  under  arrest,  a  postponement  for  more  than  three 
hours  discharges  the  defendant  from  custody,  but  the  action 
may  proceed  notwithstanding,  and  the  defendant  is  subject  to 
arrest  on  execution,  in  the  same  manner  as  if  he  had  not  been 
discharged. 

3.  If  the  application  is  on  the  part  of  a  defendant  under 
arrest,  before  it  can  be  granted  he  must  execute  an  undertak- 
ing, with  two  or  more  sufficient  sureties,  to  be  approved  by, 
and  in  a  sum  to  be  fixed  by,  the  justice,  to  the  effect  that  he 
will  render  himself  amenable  to  the  process  of  the  court  dur- 
ing the  pendency  of  the  action,  and  to  such  as  may  be  issued 
to  enforce  the  judgment  therein ;  or  that  the  sureties  will  pay 
to  the  plaintiff  the  amount  of  any  judgment  which  he  may 
recover  in  the  action,  not  exceeding  the  amount  specified  in 
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the  imdertaking.  On  Sling  Clie  uudertaMng  specified  in  fiiii 
Bubdivistan.  tiui  justica  tanst  ordei  the  defeudaut  to  be  dig- 
charged  from  cualody. 

4.  The  party  making  the  application  mnat,  if  required  by 
Uhi  adverae  party,  consent  that  the  Jestimao;  of  SEy  wituesi 
of  anch  advcrau  part;,  who  is  in  atlendance,  ma;  be  then  taken 
by  deposition  before  the  justice,  and  Qiat  the  testimonj  bo 
taken  may  be  read  on  tbo  trial,  with  the  same  effecj,  andanb- 
ject  to  the  same  objections,  as  if  the  witncaa  was  produced. 

But  tlic  court  may  require  the  party  mating  the  application 
to  state,  upon  afBdavit,  the  evidence  which  he  eipecta  to  ob- 
tain ;  and  if  tiiu  adverse  party  thereupon  admit  that  soch 
evideneo  would  bs  givea,  and  that  it  bo  considered  as  actually 
given  on  tlie  Irial,  or  offered  and  overruled  as  improper,  the 
trial  mu  be         po  ed 


■how  la  n      rupee  ta  tes  has 

aiSbdivuto  un 

Df  takintf  tb       poa    oo  aa 

"Sd.'T  mifiOson  dyihb  prnto      ata       po    afl 

4avL&  IDB      oa  poa  f  th  ns  mrfv 

tharaupan  ba  avid  ba  an     b&       be  con 

atdflRdaa      DoUjaiva         (bo  tna  rtd  aa  up 

pivpai,  tho  trial  an  all  not  bs  poatpaned." 

^t.  IMLB,|*luiianSii«(W4,  of  aul.  18M,  ™d:  "An  adjonin- 
ment  mar  be  luid»  utliBr  at  (no  taaosl  jojniDB  isbub.  or  at  uir  aqbae- 
outii(  tln»»  (a  irikioh  tba  flMA  mar  ataiid  adjourned,  ou  appJication  of 


aonrt  time.  (B  iriush  the , 

flther  nartf ,  for  a  period  umner  tbui  tea 
montba,  fniQ  tha  tlma  of  (fie  rfltorn  of 

oa(b  of  tbo  putr,  or  otbamiaa,  to  the  •ilmwi.uu  vi  un  juaum  «■••• 
anoh  pariy  eaaiiot  be  readj  for  tnil  before  (be  time  to  wbiohbo  denrea 
an  adioanuseiiLtorwantBf  material  evUniae,  [xitloiiladj  deaeril^v 
It,  and  (bat  tbo  delay  baa  bet  baea  made  bedeaaan  br  anr  iMtoineA^ 
PDjaeeoabiapartainae(l»aetiotimaeoiHmeiuadj  (hat bo  naa  need  oat 
dUigecco  (o  prrHore  tbe  aiideneeiaud  noabaen  luiiUa  to  do  ■o.aBdtbat 
baejtpeaUtonTocBietbeevLdeneaattliodmeetatedlwblm;  provided, 
thatft  tlw  advetso  party  admit  that  soch  evidence  wootd  ba  Ov«n.  and 
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Stat.  1851,  %  964,  was  same,  omittiiu:  the  proviso ;  and  inserting  "ninety 
days"  for  "four  months;"  also omlttinfir  the  words  "thathenas  nsed 
dne  dilij^ence  to  procure  the  evidence,  and  has  been  unable  to  do  so." 

$  877.  (^  585.)  No  adjoamment  must,  utdess  by  consenif  be 
granted  for  a  period  longer  than  ten  days»  upon  the  application 
of  either  party»  except  upon  condition  that  such  party  file  an 
undertaking,  in  an  amount  fixed  by  the  justiccy  with  tioo  sure- 
ties, to  be  approved  by  the  justice,  to  the  effect  that  they  wil^ 
pay  to  the  opposite  party  the  amount  of  any  judgment  which 
may  be  recovered  against  the  party  applying,  not  exceeding  the 
mm  s^^ified  in  the  tmderidking. 


CHAPTER  Vn. 

TRIALS  IN  JUSTICES*  C0UBT8. 

Sboxxon  878.  Issue  defined,  snd  the  difEaEont  Unds. 

879.  Issue  of  law,  how  raised. 

880.  Issue  of  foct,  how  raised. 

881.  Issue  of  law,  how  tried. 

882.  Issue  of  fact,  how  tried. 

883.  Jury,  how  waived. 

884.  Either  party  failing  to  appear,  trial  may  proceed  at 

request  of  other  party. 

885.  Challenges  to  jurors. 

886.  Maimer  of  pleading  a  written  instrument. 

887.  If  a  copy  of  an  instrument  be  filed,  the  signatures 

will  be  deemed  admitted,  unless  denied  'under 
oath. 

$  878.  Issues  arise  upon  the  pleadings  when  a  fact  or  oon- 
clnsion  of  law  is  maintained  by  the  one  party  and  is  contro- 
verted by  the  other.    They  are  of  two  kinds : 

1.  Of  law;  and, 

2.  Of  fact. 

^  879.  An  issue  of  law  arises  upon  a  demurrer  to  the  com- 
plaint or  answer,  or  to  some  part  thereof. 
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9  880.     An  issue  of  fact  arises^— 

1 .  Upon  a  material  allegation  in  the-  complaint  controyerted 
by  the  answier ;  and, 

2.  Upon  new  matter  inthe-ftaswery^xcept  an--iSBue>of  law 
'  is  joined  thereon. 

$  88U    An  issne>of  law  must  be  tried  by  the  court. 

^  88a.  An  issue  of  fact  must  be  tried  by  a  jury,  unless,  a 
juiy  is  waived,  in  which  x;ase. it  must  be  tried  by  the  court. 

$  883.    A  jury  may  be  waived— 

1.  By  consent  of  parties,  entered  in  the  docket. 

2.  By  a  failure  of  either  party  to  demand  a  jury  before  the 
commencement  of  the  trial  of  an  issue  of  fact. 

3.  By  the  failure  of  either  party  to  appear  at  the  time  fixed 
for  the  trial  of  an  issue  of  fact. 

Stat.  1851, 144,  read:  "§S87.  A  trialbyjoryshallbe  demanded  at  the  time 
of  joicing  issue,  and  shall  be  deemed  waived  if  neither  party  then  de- 
mand it.  When  demanded,  the  trial  of  the  case  shall  be  adjourned  nn- 
til  a  time  and  place  fixed  for  the  return  of  tho  jury.  If  neither  party 
desire  an  adjournment,  the  time  and  place  shall  be  determined  by  the 
justice,  and  shall  bo  on  the  same  day,  or  within  the  next  two  days.  The 
jury  shall  be  summoned  upon  an  order  of  the  justice,  from  the  citizens 
of  the  city  or  township,  and  not  from  the  bystanders." 

$  884.  If  cither  party  fails  to  appear  at  the  time  fixed  for 
trial,  the  trial  may  proceed  at  the  request  of  the  adverse 
party. 

Vide  note  to  §  871  tupra^ 

$  885.  (J  590.)  The  challenges  are  either  i)eremptory  or 
for  cause.  Each  party  is  entitled  to  three  peremptory  challenges. 
Either  party  may  challenge  for  cause  on  any  grounds  set 
forth  in  section  six  hundred  and  two.  Challenges  for  cause 
must  be  tried  by  the  justice. 

Stat.  1851, 144,  was  same,  inserting  at  the  beginning:  "Either  party 
may  challenge  tho  jurors,"  and  at  the  end  "in  a  sumjnary  manner  who 
may  examine  the  juror  challenged,  and  witnesses." 
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9  88G.  ($  576.)  When  the  cause  of  action  or  counter  claim 
arises  upon  an  account  or  instrument  for  the  payment  of  money 
only,  the  court,  at  any  time  before  the  trial,  may,  by  an  order 
under  his  hand,  require  the  original  to  be  exliibited  to  the  in* 
spection  of,  and  a  copy  to  be  furnished  to,  the  adverse  party' 
at  such  time  as  may  be  fixed  in  the  order ;  or,  if  such  order  is 
not  obeyed,  the  account  or  instrument  cannot  be  given  in 
evidence. 

Stat.  IBHU  142,  read :  "  When  the  cause  of  action  or  counter  claim  arises 
upon  an  account  or  instrument  fcr  the  payment  of  money  only,  it  shall 
be  sufficient  for  the  party  to  deliver  a  copy  of  the  account  or  instnunent 
to  the  court,  and  to  state  that  there  is  due  to  him  thereupon,  from  tho 
adverse  party,  a  specified  sum,  which  he  claims  to  recover  or  set-oil.  The 
court  may,  at  the  time  of  the  pleading,  require  that  the  original  accotmt 
or  instrument  be  exhibited  to  the  inspection  of  the  adverse  party,  and  a 
copy  to  be  furnished ;  or  if  it  be  not  so  exhibited  and  a  copy  furnished, 
may  prohibit  its  being  afterwards  given  in  evidence." 

$  887.  ($  577.)  If  the  plaintiff  annex  to  his  complaint,  or 
fie  with  the  juBiice  at  the  time  of  issuing  the  summons,  the 
original  or  a  copy  of  the  promissory  note,  bill  of  exchange,  or 
other  written  obligation  for  the  payment  of  money,  upon  which 
the  action  is  brought,  the  defendant  is  deemed  to  admit  the 
genuineness  of  the  signatures  of  the  makers,  indorsers  or  as- 
signors thereof,  unless  he  specifically  deny  the  same  in  his 
answer,  and  verify  the  answer  by  his  oath. 

Stat.  1851, 142,  read  "When  the  defendant  answers  the  complaint  every 
material  allegation  therein,  not  denied  by  the  answer,  shall,  on  the  trill, 
be  taken  to  be  true." 

AUX,  1854, 84,  same  as  i  887,  omittix^  "  tne  onguai  or." 
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CHAPTER  Vm. 

JUDGMENTS  (OTHER  THAN  BY  DEFAULT)  IN  JUS- 

*  TICES'  COURTS. 

Seoxxoit  889.    Judgment  by  confesBion. 

390.    Judgment  of  diBmissal  entered  in  certain  cases  wit 

out  prejudice. 
891.    Judgment  upon  verdict. 
892..  Judgment  after  trial  by  the  court. 

893.  Judgment  when  the  defendant  is  subject  to  arrest. 

894.  If  the  sum  found  due  exceeds  the  jurisdiction  of  tide 

justice,  the  excess  may  be  remitted. 

895.  Offer  to  compromise  before  trial. 

896.  Costs  must  be  included  in  the  judgment. 

897.  Abstract  of  judgment. 

^  898.    Abstract  may  be  filed  and  docketed  in  county  btork'ft 

office. 
899.    Effect  of  doclceting. 

dOO.    Judgment  not  a  lien  unless -abstzaoC  is  recorded  in  the 
recorder's  office. 

.  $  889    ($  536.)  Judgments  upon  confession  may  be  entered 
np  in  any  justices'  court  specified  in  the  confession. 

Stat.  185ia35,  inserted  "in  the  state'  between  "court"  and  "^speci- 
fied." 
8  Cal.  76. 

$  890.  ($  591.)  Judgment  that  the  action  be  dismissed, 
without  prejudice  to  a  new  action,  may  be  entered  with  costs, 
in  the  following  cases : 

1 .  When  the  plaintiff  voluntarily  dismisses  the  action  before 
it  is  finally  submitted. 

2.  When  he  fails  to  appear  at  the  time  specified  in  the  sum- 
mons, or  at  the  time  to  which  the  action  has  been  postponed, 
or  within  one  hour  thereafter. 

3.  When,  after  a  demurrer  to  the  complaint  has  been  sus. 
tained,  the  plaintiff  fails  to  amend  it  vjWiin  the  time  aUowed  by 
the  court. 
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4.  When  it  is  objected  at  the  trial,  and  appears  by  the  evi- 
dence, that  the  action  is  brought  in  the  wrong  county,  or  town- 
ship, or  city ;  but  if  the  objection  is  taken  and  overruled,  it  is 
cause  only  of  reversal  on  appeal,  and  does  not  otherwise 
invalidate  the  judgment ;  if  not  taken  at  the  trial,  it  is  waived- 

Stat.  1851, 145,  added  "and  shall  not  be  cause  for  reversal;"  to  last 
snbdiyision. 

18  0aL128;29CaL312. 

$  891*  When  a  trial  by  jury  has  been  l^d,  judgment  must 
be  entered  by  the  justice,  at  once,  in  conformity  with  the 
verdict. 

Fide  8  892  and  note. 

$  89a.  When  the  trial  is  by  the  court,  judgment  must  be 
entered  at  the  close  of  the  trial. 

Stat.  1863, 690-91,  read :  "§  .594.  Upon  a  verdict,  the  justice  shall  immedi 
ately  render  judgment  accordingly.  Whenthetrialisby  the  justice,  judg- 
ment shall  be  entered  immediately  after  the  close  of  the  trial,  if  the  de- 
fendant has  been  arrested  and  is  still  in  custody :  in  other  cases  it  shall 
be  entered  within  four  days  after  the  close  of  the  trial.  If  the  action 
be  on  a  contract  against  two  or  more  defendants,  and  the  summons  is 
served  on  one  or  more,  bnt  not  on  all,  the  judgment  shall  be  entered  np 
only  against  those  who  were  served  or  have  voluntarily  appeared,  if  the 
contract  be  a  several  or  a  joint  and  several  contract;  but  if  the  contract 
be  a  joint  contract  only,  the  judgment  shall  be  entered  up  against  all  the 
defendants,  but  shall  only  be  enforced  against  the  joint  property  of  all, 
and  the  individual  property  of  the  defendants  served,  or  who  have  vol- 
untarily appeared  in  the  action.  In  an  action  on  a  contract  or  obligatioa 
in  writing  for  the  direct  payment  of  money,  made  payable  in  a  specified 
kind  of  money  or  currency,  judgment  for  the  plaintiff,  whether  the  same 
be  by  default  or  after  verdict,  may  follow  the  contract  or  obligation, and 
be  made  payable  in  the  kind  of  money  or  curreucy  specified  therein." 

Stat.  1854,  6S,  saraeasstat.  1863,  omitting  the  last  sentence;  also  the 
words  "or  have  voluntarily  appeared;"  and  also,  "or  who  have  volun- 
tarily appeared  in  the  action. 

Stat.  1851, 145,  same  as  stat.  1863,  omitting  all  after  theVords  "close  of 
the  trial." 

$  893.  ($  597.)  When  a  judgment  is  rendered  in  a  case  \^here 
the  defendant  is- subject  to  aVrest  and  imprisonment  thereon, 
the  fact  that  tlie  defendant  is  so  subject,  must  be  so  stated  in  the 
judgment. 

Stat.  1851, 146,  added  "and  entered  in  the  docket. 


»t 


$  894*  ($  595.)  When  the  amount  found  due  to  either  party 
exceeds  the  sum  for  which  the  justice  is  authorized  to  enter 
judgment,  such  party  may  remit  the  excess,  and  judgment 
may  be  rendered  for  the  residue. 
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$  895.  ($  596.)  If  the  defendant,  at  any  time  before  the 
trial,  offer  in  writing  to  allow  judgment  to  be  taken  against  him 
for  a  specifietTsum,  the  plaintiff  may  immediately  have  judg" 
ment  therefor,  with  the  costs  then  accrued ;  but  if  he  do  not 
accept  such  offer  before  the  trial,  and  fail  to  recover  in  the 
action  a  sum  equal  to  the  offer,  he  cannot  recover  co«^ci,  but 
costs  must  be  adjudged  against  him,  and  if  he  recover,  be  de- 
ducted from  his  recovery.  The  offer  and  failure  to  accept  it 
cannot  be  given  in  evidence,. nor  affect  the  recovery  otherwise 
than  as  to  costs.     , 

$  896.  The  justice  must  tax  and  include  in  the  judgment 
the  costs  allowed  by  law  to  the  prevailing  party. 

$  897.  The  justice,  on  the  demand  of  a  party  in  whose 
favor  judgment  is  rendered,  must  give  him  an  abstract  of  the 
judgment  in  the  following  form  (filling  blanks  according  to 
the  facts )  : 

State  op  Oalifobnia, county.    ,  plaintiff,  vs. 

,  defendant.    In  justices'  court,  before  ,  justice 

of  the  peace, township  (or  city)> ,  187 — .    Judg- 
ment entered  for  plaintiff  (or  defendant)  for  $ ,  on  the 

day  of .    I  certify  that  the  foregoing  is  a  correct 

abstract  of  a  judgment  rendered  in  said  action  in  my  court, 

or  (as  the  case"  may  be)  in  the  court  of ,  justice  of  the 

peace,  as  appears  by  his  docket  now  in  my  possession,  as  his 

successor  in  office. 

■ ,  justice  of  the  peace. 

Vide  §  900  and  note. 

$  898.  The  abstract  may  be  filed  and  docketed  in  the  office 
of  the  county  clerk  of  the  county  in  which  the  judgment  was 
rendered,  and  must  be  docketed  in  the  judgment  docket  of  the 
county  court.  The  time  of  the  receipt  of  the  abstract  by  the 
clerk  must  be  noted  by  him  thereon,  and  entered  in  the  docket. 

Vide  «  900  and  note. 

$  899.  From  the  time  of  docketing  in  the  county  clerk's 
office,  execution  may  be  issued  thereon  by  the  county  clerk  to 
the  sheriff  of  any  county  in  the  state,  other  than  the  county  in 
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which  the  juagxncnt  was  rendered,  in  the  same  manner  and 
with  like  effect  as  if  issued  on  judgments  of  tlie  county  courts. 

Vule  S  900  and  note. 

$  900.  A  judgment  rendered  in  a  justice  court  creates  no 
lien  upon  any  lauds  of  the  defendant,  unless  such  an  abstract 
is  filed  and  recorded  in  the  office  of  the  recorder  of  the  county 
in  which  the  lauds  are  situated.  When  so  filed  and  recorded, 
such  judgment  is  a  lien  upon  the  lands  of  tho  judgment  debtor 
situated  in  that  county. 

Instead  of  last  three  sections,  stat.  1854, 69,  read :  "  §  .599.  The  jostice* 
on  demand  of  the  piirty  in  whose  favor  jadgment  is  rendered,  shall  give 
him  a  transcript  theT*eof,  which  may  be  ill ed  and  docketed  in  the  office  of ' 
the  clerk  of  the  county  where  the  judgment  was  rendered.  The  time  of 
the  receipt  of  tite  transcript  by  the  county  clerk,  shall  be  noted  by  him 
thereon  and  entered  in  the  do«.ket:  and  from  that  time  executions  may 
be  issued  by  the  county  clerk  on  such  judgments  to  tho  sherilT  of  any- 
other  county  of  the  state,  in  the  same  manner  as  upon  judgments 
recovered  in  the  higher  courts.  All  process  upon  judgments  recovered 
in  justice's  courts,  to  be  executed  within  the  same  county,  shall  be 
issued  by  the  justice  or  his  successors  in  office.  Nd  jiulf/inent  rendered  bg 
ajivitit'f!  of  ffin  jKttee  MhnH  create  tonf  lien  upon  wuf  lomthi  o/Uut  itfj'endant,  wiless  a 
tranHcripi  of  tuirh  jodytvcHt,  certiktd  hy  the  jiulire,  lie  filed  and  recordetl  i»  the 
«#«  of  the  reronlf.r.  When  nuc/i  trnnarript  ii  to  liejiled  in  any  other  countp  than 
tluU  in  ichirh  the  jnf4tre  retti'les,  iiuch  tranncripl  hIuiU  be  accompanied  leith  tne  cer- 
tijicate  of  the  count y  clerk  as  to  the  official  cliarcttcr  of  the  Jutftice.  Wften  to  filed' 
and  recorded  In  the  office  of  the  recorder  for  any  comity^  such  judifinent  sluM  ean- 
ttUtitea  lien  hjahi,  nntt  bind  the  landu  (oid  tenements  of  tlu  jutlf/ment  debtor,  sUtt- 
ated  ill  the  comity  ic/iere  nuch  trangcripl  utay  be  filed  and  recorded  in  favor  of  such 
judgment  creilitor  wi  if  nuch  judynient  had  been  rendered  in  t/ie  diatriM  covrt  of 
atch  county." 

Btat.  1851 ,  I4€w  9  fi99^  omitted  from  stat.  1854,  the  itatieS$ed  wozdfl. 

SJCaLSiO. 


CHAPTER  IX. 

EXECXmONS  FBOM  JUSTICES'  COURTS. 

Sec^on  901.  Execution  may  issue  at  any  time  within  five  years. 

902.  Execution,  contents  of. 

903.  Benewal  of  execution. 

904.  Duty  of  offlcer  receiving  execution. 

905.  Proceedings  supplementary  to  execution. 

• 

(  001.  ( $  600. )  Execution  for  the  enforcement  of  a  judg- 
ment of  a  justice's  court  may  be  issued  by  the  justice  who  enr 
tered  the  judgment,  or  his  successor  in  qfflce,  on  the  application 
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of  the  party  entitled  thereto,  at  any  time  witSiin  five  years 
from  the  entry  of  judgment. 
8  Cal.  512;  16  Cal.  372;  26  Cal.  156. 

(  902.  ( ^  GOl. )  The  execution  must  be  directed  to  the 
iiheriff  or  to  a  constable  of  the  county,  and  must  be  subscribed 
by  the  justice  and  bear  date  the  day  of  its  delivery  to  the  officer. 
It  must  intelligibly  refer  to  the  judgment,  by  stating  the 
.  namjes  of  the  parties,  and  the  name  of  the  justice  before  whom, 
and  of  the  county  and  the  township  or  city  where,  and  the  time 
when,  it  was  rendered ;  the  amount  of  judgment,  if  it  be  for 
money;  and,  if  less  than  the  whole  is  due,  the  true  amount 
due  thereon.  It  must  contain,  in  like  cases,  similar  directions 
to  the  sheriff  or  constable,  as  aro  required  by  the  provisions 
of  title  nine,  part  two,  of  this  code,  in  aii  execution  to  the 
sheriff. 

Btat.  1851, 116,  inserted  "  when  issued  by  a  justice,"  between  "  execu- 
tion "  and  "  must ; "  also,  "  by  whbm  the  judgment  was  rendered,  or  his 
successor  in  office,"  between  " subscribed  by  "  and  "and  bear;"  also, 
"to  be  executed,"  after  "  officer,"  and  before  " it." 

17  Cal.  294. 

$  903.  ( N.  S.)  An  execution  may,  at  the  request  of  the  judg- 
ment creditor,  be  renewed  before  the  expiration  of  the  time  fixed 
for  its  return,  by  the  word  "renewed"  written  thereon,  with 
the  date  thereof,  and  subscribed  by  the  justice.  Such  renewal 
has  the  effect  of  an  original  issue,  and  may  be  repeated  as 
often  as  necessary.  If  an  execution  is  retmmed  unsatisfied, 
another  may  be  afterwards  issued. 

$  904.  ( $  «02. )  The  sheriff  or  constable  to  whom  the 
execution  is  directed  must  execute  the  same  in  the  same  man- 
ner as  the  sheriff  is  required  by  the  provisions  of  title  nine, 
part  two,  of  this  code,  to  proceed  upon  executions  directed  to 
him ;  and  the  constable,  when  the  execution  is  directed  to 
him,  is  vested  for  that  purpose  with  all  the  powers  of  the 
sheriff. 

Stat.  la'Sl,  146. 

Stat.  1851,6!),  added  the  words  "and  after  issuing  an  execution^  and 
efthcr  before  or  after  its  return  (if  the  same  be  returned  unsatisfied 
either  in  whole  or  in  part),  the  judgment  creditor  shall  be  entitled  to 
an  order  from  the  justice,  requiring  the  judgment  debtor  to  attend  at  a 
time  to  bo  designated  in  the  order,  and  answer  concerning  his  property 
before  such  justice,  and  the  attendance  of  such  debtor  may  be  entoroea 
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bgr  the  justice.  On  his  attendance,  snoh  debtor  maar  be  examined  nnder 
oath  ooncerninj;  his  property ;  and  any  person  alleged  to  have  in  his 
hands  property,  moneys,  effects  or  credits  of  the  jadgment  debtor,  may 
also  be  reqiiirod  to  attend  and  be  examined,  and  the  justice  may  order 
any  property  in  the  hands  of  the  judgment  dabtor,  or  any  other  person, 
not  oxenvpt  from  execution,  belonging  to  such  debtor,  to  be  applied 
towards  the  satisfaction  of  the  judgment,  and  the  justice  may  enforce 
SQch  order  by  imprisonment  until  complied  with;  but  no  judpnent 
debtor  or  other  person  shall  be  required  to  attend  before  the  justice  out 
of  the  county  in  which  he  resides?' 

^  905.  The  sections  of  tills  code,  from  seven  hundred  and 
foorteen  to  seven  hundred  and  twenty-one,  both  inclusive,  are 
applicable  to  justices'  courts,  the  word  '* constable"  being 
Bubstitated,  to  that  end,  for  the  word  ''sherifif,"  and  the  word 
"justice"  for  the  word  "judge.' 


)} 


CHAPTER    X. 

CONTEMPTS  IX  JUSTICES'  COURTS. 

Sboiiov  906.  Contempts  a  justice  may  punish  for. 

907.  Proceedings  for  contempt. 

908.  Same. 

909.  Punishments  for  contempts. 

910.  The  conviction  must  be  entered  in  the  docket. 

§  OOO,     ( ^  616. )     A  justice  may  punish  as  for  contempt, 
persons  guilty  of  the  following  acts,  and  no  other  : 

1.  Disorderly,  contemptuous  or  insolent  behavior  towards 
the  justice  while  holding  the  court,  tending  to  interrupt  the 
due  course  of  a  trial  or  other  judicial  proceeding. 

2.  A  breach  of  the  peace,  boisterous  conduct  or  violent  dis- 
turbance in  the  presence  of  the  justice,  or  in  the  immediate 
vicinity  of  the  court  held  by  him,  tending  to  interrupt  the 
due  courao  of  a  trial  or  other  judicial  proceeding. 

3.  Disobedience  or  resistance  to  the  execution  of  a  lawful 
order  or  process,  made  or  issued  by  him. 

4.  Disobedience  to  a  subpoena  duly  served,  or  refusing  to 
be  Bwom  or  to  answer  as  a  witness. 

c.  c.  p.— ao 
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5.  Kescuing  any  person  or  property  in  tiie  custody  of  an 
officer  by  virtue,  of  an  order  or  process  of  thexonrt  held  by 
him. 

^  90t.  ($  617.)  When  a  contempt  is  committed  in  the 
immediate  view  and  presence  of  the  justice,  it  may  be  pun- 
ished summarily ;  to  that  end  an  order  must  be  made  recitmg 
the  facts,  as  they  occurred,  and  adjudging  that  the  person 
proceeded  against  is  thereby  guilty  of  contempt,  and  that  he 
be  punished  as  therein  prescribed. 

$  908.  ( $  617. )  When  the  contempt  is  not  committed  in 
the  immediate  view  and  presence  of  the  justice,  a  warrant  of 
arrest  may  be  issued  by  such  justice,  on  which  the  person  so 
guilty  may  be  arrested  and  brought  before  the  justice  imme- 
diately, when  an  opportunity  to  be  heard  in  his  defence,  or 
excuse  must  be  given.  The  justice  may,  thereupon,  discharge 
him,  or  may  convict  .him  of  the  offence. 

$  909.  ( $  617. )  A  justice  may  punish  for  contempts  by 
fine  or  imprisonment,  or  both ;  such  fine  not  to  exceed  in  any 
case  onb  hundi*ed  dollars,  and  such  imprisonment  one  day. 

$  910.  ( $  618. )  The  conviction,  specifying  particuLurly 
the  offence  and  the  judgmeni^thereoxv^-must  Jbe-entered  by  the 
justice  isuUis -docket. 


CHAPTER  XI. 

DOCKETS  OF  JUSTICES, 

SsoxzoN  911.  Docket,  what  to  contain. 

912.  Entries  therein  primary  evidence  of  the  faets 

913.  An  index  to  the  docket  muBt  be  kept. 

914.  Dockets  must  be  delivered  by  Juetioe  to  his  saccesior 

or  to  county  clerk. 

915.  Proceedings  when  office  becomes  vacant  and  before  a 

^accessor  is  appointed. 


i 
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SBcmon  916,    A  Justice  may  issuo  execntlon  or  otber  process  upon 

the  docket  of  his  predecessor. 

917.  Successor  of  a  justice,  who  shall  be  deemed. 

918.  If  two  Justices  might  he  deemed  successors,  the 

county  Jadge  shall  designate  one. 

}  911.  ( $  604. )  Every  justice  must  keep  a  boo]j:>  denomi' 
niited  a  **  docket,"  in  which  he  must  enter : 

1.  The  title  of  every  action  or  proceedmg. 

2.  The  object  of  the  action  or  proceeding ;  and  if  a  sum 
of  money  is  claimed,  the  amount  thereof. 

3.  The  date  of  the  summons,  and  the  time  of  its  return ; 
and  if  an  order  to  arrest  the  defendant  is  made,,  or  a  writ  of 
attachment  is  issued,  a  statement  of  the  fact. 

4.  The  time  when  the  parties,  or  either  of  them,  appear,  or 
their  non-appearance,  if  default  is  made ;  a  minute  of  the 
pleadings  and  motions ;  if  in  T^iting,  referring  to  them ;  if 
not  in  writing,  a  concise  statement  of  the  material  parts  of  the 
pleadings,  and  of  all  motions  made  during  the  trial  by  either 
party,  and  his  decisions  thereon. 

5.  Every  adjournment,  stating  on  whose  application, 
whether  on  oath,  evidence  or  consent,  and  to  what  time. 

6.  The  demand  for  a  trial  by  jury,  when  the  same  is  made, 
and  by  whom  made,  the  order  for  the  jury,  and  the  time  ap- 
pointed for  the  return  of  the  jury  and  for  the  trial. 

7.  The  names  of  the  jurors  who  appear  and  are  sworn,  and 
&e  names  of  all  witnesses  sworn,  and  at  whose  request. 

8.  The  verdict  of  the  jury,  and  when  received ;  if  the  jury 
disagree  and  are  discharged,  the  fact  of  such  disagreement 
and  discharge. 

9.  The  judgment  of  the  court,  specifying  the  costs  included 
and  the  time  when  rendered. 

10.  The  motion  for  a  new  iiHalt  w?ien  made  and  liow  dis- 
posed of, 

11.  The  issuing  of  the  execution,  when  issued  and  to  whom  . 
the  renewals  thereof,  if  any,  and  when  made,  and  a  statement 
of  any  money  paid  to  the  justice,  when  and  by  whom. 

12.  The  receipt  of  a  notice  of  appeal,  if  any  be  given,  and 
of  the  appeal  bond,  if  any  be  filed. 
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Stat.  1PS5,  Vn. 

Stat.  1851, 146,  omitted  in  subdivision  4,  the  words  "and  motions;" 
also,  "  and  of  all  motions  made  during  the  trial  by  eiUier  party,  and  his 
decisions  thereon ; "  also,  in  subdivision  12,  the  words  "and  of  the  ap- 
peal bond,  if  any  be  filed;"  also  subdiviuon  la 

10  Cal.  93;  15  Cal.  296;  34  Cal.  321. 

$  013.  ( ^  605. )  The  several  particulars  of  the  last  section 
specified  must  be  entered  under  the  title  of  the  action  to  which 
tbcy  relate,  and  {unless  otherwise  in  this  title  provided)  at  the 
time  when  they  occur.  Such  entries  in  a  justice's  docket,  or 
a  transcript  thereof,  certified  by  the  justice  or  his  successor  in. 
office,  are  primary  evidence  of  the  facts  so  stated. 

3i  Cd.  49;  34  Cal.  821. 

$  913.  ^  ^  G06. )  A  justice  must  keep  an  alphabetical  index 
to  his  docket,  in  which  must  be  entered  the  names  of  the  par- 
tics  to  each  judgment,  with  a  reference  to  the  page  of  entry. 
The  names  of  the  plaintiffs  must  be  entered  in  the  index,  in 
the  alphabetical  order  of  the  first  letter  of  the  family  name. 

$  914.  (  $  607. )  Every  justice  of  the  peace,  upon  the  ex- 
piration of  his  term  of  office,  must  deposit  with  his  successor 
his  official  dockets  and  all  papers  filed  in  his  office,  as  well  his 
OT/n  as  those  of  his  predecessors,  or  any  other  which  juay  be 
in  his  custody  to  be  kept  as  publia  records, 

Vulc  t  915  and  note. 

$  915.  ( §  607. )  If  the  office  of  a  justice  become  vacant  by 
his  death  or  removal  from  the  township  or  city,  or  otherwise, 
before  his  successor  is  elected  and  qualified,  the  docket  and 
papers  in  possession  of  such  justice  must  be  deposited  in  the 
office  of  some  other  justice  in  ^e  township,  to  be  by  him  de- 
livered to  the  successor  of  such  justice.  If  there  is  no  other 
justice  in  the  township,  then  the  docket  and  papers  of  such 
justice  must  be  deposited  in  the  office  of  the  county  clerk  of 
the  county,  to  be  by  him  delivered  to  the  successor  in  office 
of  the  justice. 

Stat.  1851,  147,  read:  "  It  shall  be  the  duty  of  evety  justice,  upon  the 
expirulinu  of  his  term  of  office,  to  deposit  with  hia  successor  his  official 
dockets,  u^3  v.cll  his  own,  as  those  of  his  predecessors,  which  may  be  in 
hiri  cuscody,  to  be  kept  as jpublio  records.  If  the  office  of  a.  justice  be- 
come vacant  by  his  death,  or  removal  from  the  township  or  city,  or 
otherwise,  before  his  successor  is  elected  and  qualified,  the  dockets  in 
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possession  of  such  justice  shall  be  deposited  with  the  county  clerk  of 
the  county,  to  be  by  him  delivered  to  the  successor  in  office  of  the 
justice." 

Stat.  1863,  232,  read :  "It  shall  be  the  duty  of  every  jastice  of  the 
peace,  upon  the  expiration  of  his  term  of  office,  to  deposit  with  his  suc- 
cessor his  official  dockets  and  all  papers  filed  in  his  office,  as  well  his 
own  as  thoso  of  his  predecessors,  or  any  other  which  may  be  in  his  cus- 
tody, to  bo  kept  as  public  records.  If  the  office  of  a  justice  become 
vacant  by  his  death,  or  removal  from  the  township  or  city,  or  otherwise, 
before  his  successor  is  elected  and  qualified,  the  docket  and  papers  in 
possession  of  such  jnstice  shall  bo  deposited  in  the  office  of  some  other 
lustice  in  the  township,  to  be  by  him  delivered  to  tho  successor  of  said 
justice ;  and  while  in  his  possession,  he  may  issue  execution  on  a  judg- 
ment there  entered  and  unsatisfied,  in  the  same  manner  and  witn  the 
same  effect  as  the  justice  by  whom  the  judgment  was  entered  might 
have  done.  If  there  be  no  other  justice  in  the  township,  then  tha 
dockets  and  papers  of  such  justice  shall  be  deposited  in  tbo  office  of 
the  county  clerk  cf  the  county,  to  be  by  him  delive>ed  to  the  successor  in 
office  of  the  justice." 

Stat.  1869-70,  inserted  in  1863,  the  words  "  majr  make  all  orders  in  pro- 
ceedings supplemental  to  execution,  and  may  file  notices  and  undertak- 
ings on  appeal,  and  may  take  the  justification  of  the  sureties,  and  on  tha 
filmg  of  the  undertaking  on  appeal,  order  stay  of  execution,"  between 
the  words  "  unsatisfied    and  "in  the  same  manner." 

Stat.  186T-6S,  276,  provided  for  the  presiding  justice  of  the  peace  taking 
possession  of  the  dockets  of  former  justices  of  the  peace. 

^  916.  ($  608.  J  Any  justice  with  whom  the  docket  of  his 
predecessor  or  of  another  justice  is  deposited,  has  and  may  ex" 
ercise  over  all  actions  and  proceedings  entered  in  such  docket, 
the  same  jurisdiction  as  if  originally  commenced  before  him. 
In  case  of  the  creation  of  a  new  county,  or  the  change  of  the 
boundary  between  two  counties,  any  justice  into  whose  hands 
tiie  docket  of  a  justice  formerly  acting  as  such  within  tho  same 
territory  may  come,  is,  for  the  purposes  of  tliis  section,  con- 
sidered the  successor  of  such  former  justice. 

Stat.  1851,  147,  read:  "Any  justice  with  whom  the  docket  of  his  pre- 
decessor is  deposited,  may  issue  execution  on  a  judgment  there  entered 
and  unsatisfied,  in  the  same  manner,  and  with  the  same  ellect  as  the 
justice  by  whom  the  judgment  was  entered  might  have  done." 

Stat.  1855,  301,  sameasstat.  1851,  inserting  "or  other  process,"  between 
"execution"  and  "on;"  also  adding,  thereto,  the  last  sentence  of  ^  916^ 

Stat.  1863,  232,  same  as  above  section  916,  substituting  for  the  first  sen- 
tence thereof,  tho  following:  "Any justice  with  wliom  tho  docket  of 
his  predecessor  is  deposited  shall  have  and  exercise  over  all  actions  and 
p,roceedings  entered  m  the  docket  of  his  predecessor,  the  same  jurisdic- 
tion as  if  originally  commenced  before  him." 

$  917.  ($  609.)  The  justice  elected  to  fill  a  vacancy  is  tho 
successor  of  the  justice  whose  office  became  vacant  before  the 
expiration  of  a  full  term.  When  a  full  term  expires,  the  same 
or  another  jjerson  elected  to  take  office  in  the  same  township 
or  city,  from  that  time  is  the  successor. 
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$  918.  (^  610.)  When  two  or  more  justices  are  equally  en- 
titled, undor  the  last  section,  to  be  deemed  the  successors  in 
office  of  the  justice,  the  county  judge  must,  by  a  certificate 
subscribed  by  him  and  filed  in  the  office  of  the  county  clerk, 
designate  which  justice  is  the  successor  of  a  jastice.going  out 
of  office,  or  whose  xtffice  has  become  yacant. 


CHAPTER  Xn 


GENERAL    PROVISIONS    RELATING    TO   JUSTICES' 

COURTS. 


Segxzqn  919. 

920. 

921. 

922. 

923. 
924. 
925. 


Justices  may  issue  subpomas  and  final  process  to  any 

part  of  the  county. 
Blanks  must  be  filled  in  all  papers  issued  by  a  justice, 

except  subpcenas. 
Justices  to  receive  all  moneys  collected  and  i>ay  same 

to  parties. 
In  case  of  disability  of  justice,  another  justice  may 

attend  on  his  behalf. 
Justices  may  require  security  for  costs. 
Who  entitled  to  costs. 
Wliat  provisions  of  code  applicable  to  justices'  oonrts. 


(  919.  ($  619.)  Justices  of  the  peace  may  issue  subpoenas 
in  any  action  or  proceeding  in  the  courts  held  by  them,  and 
final  process  on  any  judgment  recovered  therem,  to  any  port 
of  the  county. 

Stat,  isrjl,  149. 

Stat.  1863,  466,  added  the  -vrorde:  "A  jastioe  of  the  peace  may  issue 
BUTninons  to  an;^  person,  a  resident  of  tne  projrar  township,  to  appear 
before  him,  at  his  office,  to  act  as  interpreter  in  any  action  or  proceediiur 
in  the  courts  hold  by  him.  Such  summons  shall  bd  BsrveJ  and  returned 
in  like  mianer  as  a  subpoena  issued  by  a  justice.  Any  person  so  sum- 
moned shall,  for  a  failure  to  attend  at  the  time  and  placa  named  in  the 
summons,  be  deemed  ffuUty  of  a  contempt,  and  may  be  punished  ac- 
oordingly." 

^  930.  ($  Gil.)  The  summons,  execution  and  every  other 
paper  made  or  issued  by  a  justice,  except  a  subpoena,  mast  be 
issued  without  a  blank  left  to  be  filled  by  another,  otherwise  it 
is  void. 
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$  991.  (^  633.)  Justices  of  the  peace  must  receive  from  the 
sheriff  or  constables  of  their  county,  all  moneys  collected  on 
any  process  or  order  issued  from  their  courts  respectively,  and 
all  moneys  paid  to  them  in  their  official  capacity,  and  must  pay 
the  same  over  to  the  parties  entitled  or  authorized  to  receive 
them,  without  delay. 

Stat.  1851, 151,  added  the  words:  "For  a  violation  of  this  seotioa  they 
may  be  removed  from  their  office,  and  shall  be  deemed  guilty  of  a  mis- 
demeanor." 

$  9aa.  ($  612.)  In  case  of  the  sickness  or  other  disability, 
or  necessary  absence  of  a  justice,  on  a  return  of  a  summons 
or  at  the  time  appointed  for  a  trial,  another  justice  of  tlio  same 
township  or  city  may,  at  his  request,  attend  in  his  behalf,  and 
thereupon  is  vested  with  the  power,  for  the  time  being,  of  the 
justice  before  whom  the  summons  was  returnable.  In  that 
case,  the  proper  entry  of  the  proceedings  before  the  attending 
justice,  subscribed  by  him,  must  be  made  in  the  docket  of  the 
justice  before  whom  the  summons  was  returnable.  If  the  case 
is  adjourned,  the  justice  before  whom  the  summons  was  return- 
able may  resume  jurisdiction. 

(  933.  (^  634.)  Justices  may,  in  all  cases,  require  a  de{>08it 
of  money  or  an  undertaking,  as  securily  for  costs  of  court,  be- 
fore issuing  a  summons. 

$  934.  ($.631.)  The.  prevailijig  party  in  justices'  courts  is 
entitled  to  costs. 

Stat.  1855,  251. 

Stat  \S!ii,  71.  read:  "§631.  Costs  shall  be  allowed  to  the  preyailing 
partv  in  ajnstices'  court  as  follows : 

"  1st.  To  tho  plaintiff,  ten  per  cent,  on  the  amount  of  the  money,  or 
Uie  value  of  tho  proparty  recovered,  if  the  action  be  liti^ted ;  five  per 
cent.,  if  tho  action  bo  not  litigated. 

"2d.  To  tho  defendant,  ten  per  cent,  on  the  amount  of  tho  value  of 
the  property  claimed  by  the  plaintiff  in  his  complaint ;  Provided,  that 
such  per  cent,  shall  not  be  allowed  in  actions  for  forciblo  entry  and  un- 
lawful detainer,  or  in  actions  to  recover,  or  to  detarmioo  the  lights  of  a 
mining  claim,  or  up9n  a  non-euit."   - 

Stat.  1851, 151,  omitted  from  1854,  the  proviso. 

§  995.  (N.  S.)  Justices'  courts  being  courts  of  peculiar  and 
limited  jurisdiction,  only  those  provisions  of  this  code  which 
are,  in  their  nature,  applicable  to  the  organization,  powers  and 
course  of  proceedings  in  justices'  courts,  or  which  have  been 
made  applicable  by  special  provisions  in  this  title,  are  applic- 
able to  justices'  courts  and  the  proceedings  therein. 
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TITLE    XII. 

PROCEEDINGS  IN  CIVIL  ACTIONS  IN  POLICE  COURTS. 

SscixoN  929.  now  commenced. 

930.  Summons  must  issuo  on  filing  complaint. 

931.  Defendant  m2j  plead  orally  or  in  itrriting. 

932.  Trial  by  jary,  when  defendant  1b  entitled  to. 

933.  Proceedings  to  be  conducted  as  in  justices*  comig. 

$929.  ($  G36.)  Civil  actions  in  police  coui'ts  are  oommenoed 
by  filing  a  complaint,  setting  forth  the  violation  of  the  ordin- 
ance complained  of,  with  such  particulars  of  time,  place  and 
manner  of  violation  as  to  enable  the  defendant  to  understand 
distinctly  the  character  of  the  violation  complained  of,  and  to 
answer  the  complaint.  The  ordinance  may  l-e  referred  to  by 
its  title.  The  complaint  must  be  verified  by  the  oath  of  the 
party  complaining,  or  of  his  attorney  or  agent. 

Stat.  1851,  151,  read  " recordora and  mayors"  instead  of  "polloe." 

$  930.  ($  G37.)  Immediately  after,  filing  the  complaint  a 
summons  must  be  issued,  directed  to  the  defendant,  and  re- 
tumablc  either  immediately  or  at  anytime  designated  therein, 
not  exceeding  four  days  from  the  date  of  its  issuing. 

$  931.  (^  638.)  On  the  return  of  the  summons  the  defend- 
ant may  answer  the  complaint.  The  answer  may  be  oral  or  in 
writing,  and  immediately  thereafter  the  case  must  be  tried, 
unless,  for  good  cause  shown,  on  adjournment  is  granted. 

Stat.  1851, 151,  read  "may  plead  to  tho  complaint,  or  ho  may  answer  or 
deny  tho  same ; "  also,  "  such  plea,  answer,  or  denial,"  instead  of  **  may 
answer  the  complaint;  "  and  "  the  answer." 

$  933.  (^  639.)  In  all  actions  for  violation  of  an  ordinance, 
where  tho  fine,  forfeiture  or  penalty  imposed  by  the  ordinance 
is  less  than  fifty  dollars,  the  trial  must  bo  by  the  court.  In 
actions  where  the  fine,  forfeiture  or  penalty  imposed  by  the 
ordinance  is  over  fifty  dollars,  the  defendant  is  entitled  to  a 
trial  by  jui-y. 

Stat.  1851, 151,  read  "if  demanded  by  him.  to  a  jury  of  six  persona" 
instead  of  "  to  a  trial  by  joiy." 
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$  933.  ($641.)  All  proceedings  iii  civil  actions  in  police 
conrts  must,  except  as  in  this  title  otherwise  provided,  be  con- 
ducted in  the  same  manner  as  civil  actions  in  justices'  courtsu 

Stat.  1851,  ld2,  read  "  recorders  and  mayors  "  instead  of  "  police." 
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TITLE    XIII. 

OP  APPEALS  IN  CIVIL  ACTIONS, 

Ohafteb  I.  Appeals  in  genehal. 

II.  Appeals  fbom  district  couets. 

III.  Appeals  fbom  county  coubts. 

IV.  Appeals  fbom  pbobate  ooubts^ 
V.  Appeam  to  xx)UNTy  coubts 


chapter  l 


SEcnoNOdb. 

937. 

938. 
939. 
019. 
941. 
942. 
943. 
944. 

945. 

94G. 

947. 
948. 
949. 
950. 

951. 


APPEALS  IN  GENERAL. 

Judgment  and  orders  may  be  leviewed. 

Orders  made  out  of  court,  without  notice,  maybe 
reviewed  by  the  judge. 

Party  aggrieved  may  appeal.    Names  of  parties. 

Within  what  time  api>eal  may  be  taken 

Appeal,  how  taken. 

Appellant  must  file  undertaking  within  five  days. 

Undertaking  on  apxxsal  from  a  money  judgment. 

Appeal  from  a  judgment  for  delivery  of  documents. 

Appeal  from  judgment  directing  execution  of  a  con- 
veyance, etc. 

Undertaking  on  appeal  concerning  real  proi)erty. 

Stay  of  proceedings.    The  security  on  appeal  niaybe 
limited  in  the  case  of  an  execution,  etc. 

Undertaking  may  be  in  one  instrument  or  several. 

Justification  ol  sureties  on  undertaking  on  appeal. 

Undertakings  in  cases  not  specified. 

What  papers  to  be  used  on  an  appeal  ftom  the  judg- 
ment. 

What  papers  used  on  appeals  from  orders,  except 
orders  granting  or  refusing  new  trial& 
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Stxtezon  952.  What  papers  to  be  used  on  an  appeal  from  unorder 
granting  or  refusing  a  new  trial. 

933.  Ck>pies  and  nndertakings,  how  certified. 

951.  When  appeal  may  be  dismissed.    "When  not. 

955.  Effect  of  a  dismissal. 

956.  What  may  bo  reviewed  on  an  ox)i>eal  from  judgment. 

957.  Remedial  powers  of  an  appellate  court. 

958.  On  judgment  on  appeal,  remittitur  must  be  certified 

to  the  clerk  of  the  court  below. 

959.  Provisions  of  this  chapter  not  applicable  to  appeals 

to  county  courts. 

^  936.    ( $  333. )    A  judgment  or  order  in  a  civil  action, 

except  when  expressly  made  final  by  this  cocte,  may  bo  reviewed 

as  prescribed  in  tliis  title,  aud  not  otherwise. 

Stat.  1854, 61. 

Stat.  I85I,  104,  omitted  the  words,  "  except  when  expreasly  made  final 
1X7  the  code  (act)." 
8CaL29i;  24Cal.334. 

^  93T.  ( $  334. )  An  order  made  out  of  court,  without  no- 
tice to  the  adverse  pai-ty,  may  be  vacated  or  modified  without 
notice,  by  the  judge  who  made  it ;  or  may  be  vacated  or  mod- 
ified on  notice,  in  the  manner  in  which  other  motions  are 
made. 

12  CaL  440. 

(  938.  ($  335.)  Any  party  aggrieved  may  appeal  in  the 
cases  prescribed  in  this  title.  The  party  appealing  is  known 
as  the  appellant,  and  tlie  adverse  party  as  the  respondent. 

2  Cal.  .97 ;  6  Cal.  666 ;  17  Cal.  250 ;  22  Cal.  456 ;  23  Gal.  636 ;  38  Cal.  637,  679. 

f  989.   ( ^  336. )    An  appeal  may  be  taken : 

1.  Prom  a  final  judgment  in  an  action  or  sj^ecial  proceeding 
eommenced  in  the  court  in  which  the  same  is  rendered,  within 
one  year  after  the  entry  of  judgment.  BiU  an  exception  to  the 
decision  or  verdict.  On  the  ground  Hiat  it  is  not  suppm'ted  by  the 
mdencBy  cannot  he  reviewed  on  an  appeal  from  the  Judgment, 
unless  t?ie  appeal  is  taken  wWiin  sixty  days  after  the  rendition 
of  the  judgment. 

2.  From  a  judgment  rendered  on  an  appeal  from  an  inferior 
court,  within  ninety  days  after  the  entry  of  such  judgment. 
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3.  From  an  order  granting  or  refusing  a  new  trial ;  from 
an  order  granting  or  dissolving  an  injunction  ;  from  an  order 
refusing  to  grant  or  dissolve  an  injunction;  from  an  order 
dissolving  or  refusing  to  dissolve  an  attachment;  from,  an 
order  granting  or  refusing  to  grant  a  change  of  the  place  of 
trial;  from  any  special  order  made  after  final  judgment,  and 
from  an  interlocutory  judgment  in  actions  for  partition  of  real 
property,  within  sixty  days  after  the  order  or  interlocutory 
judgment  is  made  and  entered  in  the  minutes  of  the  court 
or  fded  with  the  clerk, 

Stat.  1865-66,  706-7,  read  "  rendition,"  instead  of  "entry,"  in  subdivi- 
sions 1  and  2 ;  also  omitted  tho  other  italicised  words, 

Stat  lKo3, 75t>,  read  ''rendition  "  instead  of  "entry,"  in  subdi visions  1 
and  2 ;  also  omitted  tho  other  UaHciaed  words ;  alao  in  subdivision  3,  the 
words  "  from  an  order  dissolving  or  refusing  to  dissolve  an  attachment : 
from  an  order  granting  or  refusing  to  graub  a  change  of  the  place  of 
trial— and  from  an  interlocutoi7  judgment  in  actions  for  partition  or 
real  property— or  iaterlocutoiy  judgment." 

Stat.  ISr)!),  140,  read  "rendition  "  instead  of  "entry,"  in  subdivisions  1 
and  2 ;  also  omitted  the  itcUidaed  words  in  subdivision  1 ;  also  inserted  in- 
stead of  subdivision  3,  the  following:  "3d.  From  an  order  granting  or 
refusing  a  nev/  trial ;  from  an  order  refusing  to  change  the  ijlace  of  trial 
of  an  action  or  proceeding,  after  a  motion  is  made  therefor,  in  the  cases 

Erovided  by  law,  or  on  the  ground  that  the  judge  is  disqualified  from 
,  earing  or  trying  the  same ;  from  an  order  granting  or  dissolving  an  in- 
junction, and  from  an  order  rc.fuJting  to  grant  or  diawlve  an  injunction,  and  from 
any  special  order  made  after  final  judgment,  within  sixty  days  after  the 
order  is  made  and  entered  in  the  minutes  c  f  the  court. 

Stat.  1854,  Gl,  read  "rendition"  instead  of  "entry," in  subdivisions  I 
and  2 ;  also  omitted  tho  italicised  words  in  subdivision  1 ;  subdivision  8 
read  same  as  subdivision  3  of  stat.  18.)9,  omitting  the  words  "and  from 
an  order  i*efusin^  to  grant  or  dissolve  an  injunction:"  and  addinfiT  the 
words  "  this  section  shall  not  extend  to  appeals  to  the  district  court  from 
orders  or  judgments  of  the  probate  courts,  but  shall  extend  to  judg- 
ments rendered  in  the  district  courts  upon  such  appeals." 

'" "  '  in  subdivisions 

also  substituted 
..  order  made  at  a 
cial  term  within  sixty' days  after  the  order  is  m^e.  and  entered  in  the 
utes  of  the  clerk.  This  section  shall  not  extend  to  appeal^g^he 
ict  courts  from  orders  or  judgments  of  the  probate  conru^MmStuH 
nd  to  judgments  rendered  in  the  district  courts  upon  sucfflHKals." 
Stat.  ISbA-a  I,  223,  read  as  follows :  "In  addition  to  appeal  provided  for 
by  section  three  hundred  and  thirtv-six  of  an  act  to  regulate  piooeed- 
ings  in  civil  cases  in  the  courts  of  justice  of  this  state,  passed  April 
twenty-ninth,  a.  d.  eighteen  hundred  and  fifty-one,  an  appeal  may  be 
taken  froii\  the  judgment  or  decree  of  the  court  in  cases  of  partition, 
which  determines  the  right  of  the  several  parties  and  directs  partition 
to  be  made ;  provided,  that  upon  the  filing  the  bond  mentioned  in  section 
three  hundred  and  forty-eight  of  an  act  entitled  an  act  to  regulate  pro- 
ceedings in  civil  cases,  i)as8ed  April  twenty-ninth,  eighteen  hundred  and 
fifty-one,  all  proceedings  in  the  case  pendmg  the  appeal  shall  be  stayed." 

Sub-division  1:    28  Oal.  416;  31  OaL  207;  32  GaL  IfiO;  860al.  249;  98 

Oal.  423,  671. 

Sub-division  2 ;   20  Cal.  141.' 

'  Sub-division  3 :   7  Cal.  396 ;  8  Cal.  622 ;  10  0«L  460 ;  22  Cal.  650;  28  CaL 

416;  30  Cal.  U,  280;  31  Oal.  207 ;  38  Cal.  286, 
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$  040.    ($  337.)  An  appeal  is  taken  by- 

1.  Filing  with  the  clerk  of  the  court  in  which  the  judgment 
or  order  appealed  from  is  entered  or  filed,  a  notice  stating  the 
.appeal  from  the  same,  or  some  specific  part  thereof. 

2.  Filing  at  the  same  time  an  undertaking  on  appeal ;  and, 

3.  Serving  a  copy  of  the  notice  of  appeal  upon  the  adverse 
party  or  his  attorney. 

Stat.  1851, 105,  read:  "The  appeal  shall  be  made  by  fillncr  with  the 
derk  of  the  court,  with  whom  the  judgment  or  order  appealed  frdm  is 
entered,  a  notice  stating  the  appeal  from  the  same,  or  some  apeciflo  port 
thereof,  and  serving  a  copy  of  the  notice  upon  the  adverse  party  or  his 
attorney." 

24  Cal.  964;  29  Gal.  224. 

Filing  and  serving  notice:  7  CaL  244;  9 Col.  641 :  10 Cal.  31, 18\  490;  22 
Cal.  650;  21  Cal.  94. 609;  26  Cal.  262;  29 CaL  460;  30  Cal.  587;  31  Cal.  107;  32 
CaL  475;  35  Cal.  184;  38  Cal.  637. 

$  94:1.  (^  348.)  The  undertaidng  on  appeal  must  be  in 
writing,  and  must  bo  executed  on  the  part  of  the  appellant,  by 
at  least  two  sureties,  to  the  effect  that  the  appellant  will  pay  all 
damt^^es  and  costj  which  may  bo  awarded  against  bim  on  the 
appeal,  or  on  a  dismissal  thereof,  not  exceeding'  three  hundred 
dollars ;  or  that  sum  must  bo  deposited  witli  the  clerk  with 
whom  the  judgment  or  order  was  sntercd,  to  abide  the  event 
of  the  apx>eal. 

vide  §  947. 

Stat.  1851, 106,  read :  "  To  render  an  appeal  effectual  for  any  purpose, 
in  any  case,  a  written  undertaking  shall  be  executed  on  the  part  ox  the 
appeAant,  by  at  least  two  sureties,  to  the  effect  that  the  appellant  will 
pay  all  damages  and  costs  which  maybe  awarded  agsinst  nim  on  the 
appeal,  not  exceeding  three  hundred  dollars;  or  that  sum  shall  bo  do- 
posited  with  thj  clerk  w^th  whom  the  judgment  or  order  was  entered, 
toabido  the  event  of  the  appeal.  Sach  undertaking  shall  be  filed,  or 
such  deposit  made  with  the  clerk  within  five  days  after  the  notice  of 
^peal  is  filed." 

7  Cal.  244;  9  Cal.  33,  278;  10  Cal.  185;  13  Cal.  606;  21  Cal.  512;  23  Cal.  136, 


^  04a.  ($  349.)  If  the  appeal  be  from  a  judgment  or  order 
directing  the  payment  of  money,  it  does  not  stay  the  cxecutioii 
of  the  judgment  or  order,  unless  a  wi-itten  undertaking  be 
executed  on  the  part  of  the  appellant,  by  two  or  more  surctiea, 
to  the  effect  that  they  are  bound  in.double  the  amount  named 
in  the  judgment  or  order ;  that  if  the  judgment  or  order  ap- 
pealed from,  or  any  part  thereof,  be  affirmed,  or  the  appeal  be 

c.  c.  p.— »'»' 
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dismissedt  the  appellant  will  pay  the  amount'  directed  to  be 
paid  by  the  judgment  or  order,  or  the  part  of  snch  amount  as 
to  which  the  judgment  or  order  is  aflSrmed,  if  affirmed  only  in 
part,  and  all  damages  and  costs  which  may  be  awarded  against 
the  appellant  upon  the  appeal.  When  the  judgment  or  order 
appealed  from  is  made  payable  in  a  specified  kind  of  money  or 
curirency,  the  undertaking  required  by  this  section  must  be 
drawn  and  made  payable  in  the  same  kind  of  money  or  cur- 
rency specified  in  such  judgment. 

7»e§§947,94S. 

Stat.  1863, 690,  inserted  the  words  "stating  their  places  of  residence 
and  oocupation,"  between  "sureties"  and  "to the  effect;"  but  omitted 
the  words  in  italics. 

Stat.  1851, 106-7,  omitted  the  last  sentence;  also  the  words  in  italica. 

10  Cal.  335;  13  Cal.  502;  15  Cal.  327,  374;  25 GaL  337 ;  29 CaL  138;  40  Cal. 
278. 

^  943.  ($  350.)  If  the  judgment  or  order  appealed  from 
direct  the  assignment  or  deliyery  of  documents  or  personal 
property,  the  execution  of  the  judgment  or  order  cannot  be 
stayed  by  appeal,  unless  the  things  required  to  be  assigned  or 
delivered  be  placed  in  the  custody  of  such  officer  or  receiver  as 
the  court  may  appoint ;  or  unless  an  undertaking  be  entered 
into  on  the  part  of  the  appellant,  with  at  least  two  sureties, 
and  in  such  amount  as  the  court,  or  the  judge  thereof,  or 
coan^  judge,  may  direct,  to  the  effect  that  the  appellant  will 
obey  the  order  of  the  appellate  court  upon  the  appeal. 

V&fe§§947,948. 

^  944.  ( j  351.)  If  the  judgment  or  order  appealed  from 
direct  th^  execution  of  a  conveyance  or  other  instrument,  the 
execution  of  the  judgment  or  order  cannot  be  stayed  by  the 
appeal  until  the  instrument  is  executed  and  deposited  with  the 
clerk  with  whom  the  judgment  or  order  is  entered,  to  abide  the 
judgment  of  the  appellate  court. 

^  945.  ( $  352. )  If  the  judgment  or  order  appealed  from 
direct  the  sale  or  delivery  of  possession  of  real  property,  the 
execution  of  the  game  cannot  be  stayed,  unless  a  written  un^ 
dertaking  be  executed  on  the  part  of  the  appellant,  with  two 
or  more  sureties,  to  the  effect  that  during  the  possession  of 
such  property  by  the  appellant,  he  will  not  commit,  or  Buffer 
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to  l3e  committed,  any  waste  thereon,  and  that  if  tb3  judgment 
be  affirmed  or  the  appeal  he  dismissed  he  will  pay  the  value  of 
the  use  and  occupation  of  the  property  from  the  time  of  tho 
appeal  until  the  delivery  of  possession  thereof,  pursuant  to 
the  judgment  or  order,  not  exceeding  a  sum  to  be  fixed  by  the 
judge  of  the  court  by  which  the  judgment  was  rendered  or 
order  made,  and  which  must  be  specified  in  the  undertaking. 
When  tho  judgment  is  for  the  sale  of  mortgaged  premises,  and 
the  pa3nnent  of  a  deficiency  arising  upon  the  sale,  the  under* 
taking  must  also  provide  for  the  payment.of  such  deficiency. 

rule  §§  947,  948. 

21  Cal.  233 ;  25  Cal.  337 ;  29  Cal.  11. 

$  946.  (  $  353. )  Whenever  an  appeal  is  perfected,  as  pro- 
vided in  the  preceding  sections  of  this  chapter,  it  stays  aU 
further  proceedings  in  the  court  below  upon  the  judgment  or 
order  apjKjaled  from,  or  upon  tho  matters  embraced  therein ; 
but  the  court  below  may  proceed  upon  any  other  matter  em- 
braced in  the  action  and  not  affected  by  the  order  appealed 
from.  And  the  court  below  may,  in  its  discretion,  dispense 
witii  or  limit  the  security  required  by  this  chapter,  when  the 
appellant  is  an  executor,  administrator,  trustee  or  other  per- 
son acting  in  another's  right*  An  appeal  from  an  order  dis- 
solving an  attachment  does  not  continue  in  force  an  attach- 
ment, unless  an  undertaking  be  executed  and  filed  on  the  part 
of  the  appellant,  by  at  least  two  sureties,  in  double  the  amount 
of  the  debt  claimed  by  him,  that  the  appellant  will  pay  all  costs 
and  damages  which  the  respondent  may  sustain  by  reason  of 
the  attachment,  in  case  the  order  of  the  court  below  be  sus- 
tained ;  and  unless,  within  five  days  after  the  entry  of  the 
order  appealed  from,  and  such  appeal  be  perfected. 

Stat.  1865-66, 707,  inserted  the  words,  "and  on  appeal,  and  filing  an 
appeal  bond  on  appeal  from  an  order  discharging  an  attachment,  said 
attachment  shall  not  be  dissolved,  but  shall  remain  in  full  force  until 
the  cau&o  bo  disposed  of  on  appeal,"  between  "embraced  therein,"  and 
"but  tho  court ;  also  the  words,  "  also,  notice  of  tho  appeal  be  given," 
between  "  and  unless  "  and  "  within  five  ds^a ; "  also  tho  words  "  service 
of  the  notice  of,"  between  "five  days  after"  and  "the  entry;"  also 
added  the  words.  "  and  the  undertaking  in  this  section  mentioned  be 
filed  within  five  days  thereafter." 

Stat.  18dl,  107,  omitted  all  after  the  words,  "another's  rights;"  also 
read,  "  matter  included,"  instead  of  "  embracedj  "  ftlan  insprted  "judg- 
ment or,"  before  "  order  appealed  from," 

7  Gal.  132. 


f  0*T.  (  $  3S4. )  Tho  undertaMngs  prescribed  bj  sectioni 
nine  Ironilred  and  forty-one,  nino  hundred  and  foity-tno,  nioe 
hundred  and  forty-three  and  nine  hundred  anil  forty-five,  m^ 
be  iu  Olio  inatiamcDt  or  several,  at  the  optioa  of  tho  appellant. 

f  948.  (}  355.)  The  adverse  par^  may  except  to  tlie 
•nflicieney  of  tho  sureties  to  the  ondertaJung  or  nudertakinga 
mentioned  In  seotlons  nine  hundred  and  forty-one,  nine  hun- 
dred and  forty-tivo.  nine  linndred  and  forty-tJirco  and  Dine 
hundred  and  forty-five,  at  any  time  ivilliin  thirty  days  after 
the  filine  of  such  undertaking ;  and  unless  they  or  oibcr  sure- 
ties, nithin  twenty  days  after  the  appellant  has  been  served 
with  notice  of  such  exception,  Jostify  before  a  Judge  of  the 
court  below,  a  county  Judge  or  county  clerk,  upon  five  days 
notice  to  the  appellant,  execution  of  tbe  judgment  or  decree 
appealed  fronr  is  no  longer  stayed ;  and  in  all  cases  where  am 
undertaldng  is  required  on  appeal  by  the  provisions  of  this 
title,  a  depoeit  in  tho  court  below  of  (he  amount  of  the  Judg-  - 
mcnt  appealed  from,  and  three  btmdred  dollara  in  addition,  is 
equiv.'dont  to  filing  tbe  undertaldng ;  and  in  all  coeee  tho  un- 
dertaking or  dcpotiit  may  be  waived. by  tho  written  consent 
of  tho  fcapondent 

Slat.  IraVCtk'DS.  prefixed  the  wards.  "  an  nndDRiklni  on  unKallhill 
boot  DO  oltrci  nnWm  UlwiKooiEipaDiDdb/lbDiitHQiivu of  tbamunttes 
that  1b(^  ara  oacTi  ^orth  ttiii  amount  Bpflotdod  tliArcla  over  find  abot^ 


/bo  aDCORipanied  iKftbonffldaviCDF  t.lieeurflic9.1hiit(bar 

luictlci  justify  bofoKS  iudga  of  tho  court' belaH.  or  a 
K  the  Doimtr  clsrk,  withlD  bx  dvB  tbenallat  (upon  BO- 
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$  940.  In  cases  not  provided  for  in  sections  942,  943,  944, 
and  945,  the  perfecting  of  an  appeal  by  giviLg  the  undertaking 
or  making  the  deposit  mentioned  in  section  941,  stays  proceed- 
ings in  the  court  below  upon  the  judgment  or  order  appealed 
from,  except  where  it  directs  the  sale  of  perishable  property; 
in  which  case  the  court  below  may  order  the  property  to  be 
sold  and  the  proceeds  thereof  to  be  deposited,  to  abide  the 
judgment  of  the  appellate  court.  And  except  also,  where  it 
adjudges  the  defendant  guUiy  of  usurping  or  intruding  into,  or 
wdawfuUy  holding  a  public  office,  civU  or  military,  wUhin  this 
state.  And  except  also,  where  the  order  grants,  or  refuses  to 
grant,  a  change  of  the  place  of  trial  of  an  action,  ( In  effect 
February  16, 1874.) 

6 


appellant  must  furnish  the  court  with  a  copy  of  the  notice  of 
appeal,  the  pleadings,  or  amended  pleadings,  which  form  the 
issues  tried  in  the  case,  the  judgment,  bills  of  exception  and 
such  other  parts  of  the  judgment  roll,  and  no  more,  as  are 
necessary  to  present  or  explain  the  points  relied  on. 

Stat.  1863-6 1,  217,  read  "a  transcript "  instead  of  "a  copy;"  also  in* 
lerted  "as  tho  case  may  be"  after  ''amended  pleadings; "  also  added  the 
words  "and  the  statement,  if  there  bo  one,  certified  by  tho  attorneys  of 
the  partiea  to  the  appeal,  or  by  tho  clerk,  to  be  correct.  On  appeal  from 
a  jadgment  rendered  ou  an  appeal,  or  from  an  order,  the  appellant  shall 
famish  the  court  with  a  copy  of  the  notice  of  appeal,  the  jud^^mont  or 
order  appealed  from,  and  a  copy  of  the  j[)apers  used  on  tho  hearing  in 
the  court  bolow.  ouch  copies  to  ne  certified  in  like  manner  to  bo  correct. 
If  any  written  opinion  bo  placed  on  file  in  rendering  the  iad?mcnt  or 
making  the  order  in  the  court  below,  a  copy  shall  be  furnished.  If  the 
appellant  fail  to  furnish  the  requisite  papers,  the  appeal  may  be  dis- 
missed." ^        ^ 

Stat.  lS'St.6i,  read:  "On  api>eal  from  a  final  jud|9;ment,  the  appeU 
lant  shall  furnish  the  court  with  a  copy  of  the  notico  of  appeal,  the 
judgment  roll  and  the  statement  annoxod  (if  there  bo  one),  certified  by 
the  clerk  to  be  a  correct  copy.  On  appeal  from  a  judgment  rendered  on 
an  appeal,  or  from  an  order,  the  appsQont  shall  furnish  the  court  with  a 
copy  of  tho  notice  of  appeal,  tho  judgment  or  order  appealed  from,  and 
a  copy  of  the  papers  used  in  the  hearin^r  of  tho  court  bolow ;  su:-Ii  copies 
to  bo  cert!fiea  by  the  clerk  to  be  correct.  If  anjr  written  opinion  be 
placed  on  file  on  rendering  the  judgment  or  makin?  the  order  in  tbe 
court  below,  a  copy  shall  be  furnished.  If  tho  appellant  fail  to  furnish 
therequisito  papers,  the  appeal  may  bo  dismissed. 

Stat.  ISAl.  103,  substantial  ly  tho  same  as  stat.  1851,  omitting  the  words 
"if  thero  bo  one : "  also  inserting  the  words  "ata special  term"  between 
"an  order"  and  "  the  appellant  shall ; "  also  the  words  "  be^iven''  instead 
of  "  be  placed  on  file.'' 
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25Cal.478:34Cal.  28. 

Notice  of  Appeal :  8  Oal.  340 :  10  Cal.  490 ;  29  CaL  460 ;  Z5  Cal.  289. 
Transcript,  generally :  2 1  Oal.  267 ;  26  Cal.  263 ;  28  CaL  5  »5 ;  29  Cal.  488; 
31  Cal.  657;  34  Cal.  28,  506;  3C  Cal.  184;  36  Cal.  129,  580. 

$  951.  ($  346.)  On  appeal  from  a  judgment  rendered  on  an 
appeal,  or  from  an  order,  except  an  order  granting  or  refusing 
a  new  trial,  the  appellant  must  furnish  the  court  with  a  copy 
of  the  notice  of  appeal,  the  judgment  or  order,  appealed  from 
and  of  the  bill  of  exceptions  relating  thereto. 

Vide  §  959,  and  note. 

28  Cal.  649;  27  Cal.  686.    See  cases  under  §  950. 

$  958.  On  an  appeal  from  an  order  granting  or  re- 
fusing a  new  trial,  the  appellant  must  furnish  the  court  with  a 
copy  of  the  notice  of  motion  for  new  trial  and  of  apjjeal,  and 
of  the  statement  provided  for  in  section  six  hundred  and  sixty- 
one,  and  of  all  the  pleadings,  papers,  bills  of  exception  and 
affidavits  referred  to  and  made  part  of  such  statement. 

Vu2e  S  950  and  note. 

23  Cal.  540 ;  25  Cal.  j»4 ;  28  Cal  58 ;  29  Cal.  612.    See  cases  under  §  950. 

$  953.  ($  346.)  The  copies  provided  for  in  the  last  three 
sections  must  be  certified  to  be  correct  by  the  clerk  or  the  at- 
torneys, and  must  be  accompanied  with  a  certificate  of  the 
clerk  that  an  undertaking  on  appeaL  in  due  formj  has  been 
properly  filed. 

Vide  §  950  and  note. 

Undertaking:  8  Cal.  340;  2S  Cal.  58. 

$  954:.  (5  346.)  If  the  appellant  fails  to  furnish  the  requis- 
ite papers,  the  appeal  may  bo  dismissed ;  but  no  appeal  can  be 
dismissed  for  insufficiency  of  the  undertaking  thereon,  if  a 
good  and  sufficient  undertaking,  approved  by  a  justice  of  the 
supremo  court,  be  filed  in  the  supreme  court  before  the  hear- 
ing upon  motion  to  dismiss  the  appeal. 

VUlc  §  9^$  and  note. 

25Cal.564;  35Cal.  184. 

$  955.  (N.  S.)  The  dismissal  of  an  appeal  is  in  effect  on 
affirmance  of  the  judgment  or  order  appealed  ftom,  unless  the 
dismissal  is  expressly  made  without  prejudice  to  another  appeal. 

40  Cal.  105, 278. 
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(  956.  (^  345.)  Upon  an  appeal  from  a  judgment,  the  court 
may  review  the  verdict  or  decision,  if  excepted  to,  or  any  in- 
termediate order,  if  excepted  to,  which  involves  the  merits  or 
necesarily  affects  the  judgment. 

Vidti  %  957  and  note. 

24  Cal.  447 ;  27  Gal.  836;  28  Cal.  2d5:  30  Oal.  280. 

$  957.  ($  345.)  When  the  judgment  or  order  is  reversed  or 
modified,  the  appellate  court  may  make  complete  restitution 
of  all  property  and  rights  lost  by  the  erroneous  judgment  or 
order ;  and  when  it  appears  to  the  appellate  court  that  the 
appeal  was  made  for  delay,  it  may  add  to  the  costs  such  dam- 
ages as  may  be  just. 

Stat.  1S51 ,  10.^6,  read :  "  Upon  an  appeal  from  a  iudfrment  or  order,  tho 
appellate  coart  may  reverse,  affirm,  or  modify  the  judgment  or  ordor 
appealed  from,  in  the  respect  mentioned  in  tho  notice  of  appeal,  and  as 
to  any  or  all  of  the  parties  :  and  may  set  asido  or  confirm,  or  modify  any 
or  all  of  tho  prococdinRs  subsequent  to  or  dependent  upon  such  judg- 
ment or  order,  and  may,  if  necessary  or  proper,  ordor  a  new  trial.  When 
the  judgment  or  order  is  reversed  or  modified,  the  appellate  court  may 
make  complete  restitution  of  all  property  and  risrhts  lost  by  the  errone> 
ons  judgment  or  order,  and  when  it  appears  to  the  appellate  court  that 
the  appeal  was  made  for  delay,  it  may  add  to  tlie  costs  saoh  damages  as 
may  be  just." 

10  Cal.  335;  14  Cal.  667 ;  23  Cal.  649 

%  938.  ($  358.)  "When  judgment  is  rendered  npon  the  ap- 
peal, it  must  bo  certified  by  the  clerk  of  the  supremo  court  to 
the  clerk  with  whom  tho  judgment  roll  is  filed,  or  the  order 
appealed  from  is  entered.  In  cases  of  appeal  from  the  judg- 
ment, the  clerk  with  whom  the  roll  is  filed  must  attach  the 
certificate  to  the  judgment  roll,  and  enter  a  minute  of  the 
judgment  of  the  supreme  court  on  the  docket,  against  the 
original  entry.  In  cases  of  appeal  from  an  order,  the  clerk 
must  enter  at  length  in  the  records  of  the  court  the  certificate 
received,  and  minute  against  the  entry  of  the  order  appealed 
from,  a  reference  to  the  certificate,  with  a  brief  statement  that 
such  order  has  been  a^med,  reversed  or  jnodified  by  the 
supreme  court  on  appeal. 

3  Col.  212:  22  Cal.  24. 

J  959.  The  provisions  of  this  chapter  do  not  i^ply  to 
appeals  to  county  courts. 
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CHAPTEE  n. 

APPEALS  FBOM  DISTRICT  COUKTS. 

S£cnoiT963.    Wlieiian  appeal  may  be.  taken. 

^  963.  ($  347.)  An  appeal  may  be  taken  to  the  snpreme 
court,  from  the  district  courts,  in  the  following  cases  ; 

1.  From  a  final  judgment  entered  in  an  action  or  special 
proceeding  commenced  in  those  courts,  or  brought  into  those 
courts  from  other  courts. 

2.  From  an  order  granting  or  refusing  a  new  trial ;  from  an 
order  granting  or  dissolving  an  injunction ;  from  an  order 
refusing  to  grant  or  dissolve  an  injunction ;  from  an  order 
dissolving,  or  refusing  to  dissolve,  an  attachment ;  from  an 
order  changing,  or  refiLSing  to  change,  tlw  place  of  trial;  from 
any  special  order  made  after  final  judgment,  and  from  such 
interlocutory  judgment  in  actions  for  partition  as  determines 
the  rights  and  interests  of  tha  respective  parties,  and  directs 
partition  to  be  made. 

vide  §  939  and  notes. 

Stat.  1865- (>6.  707. 

Stat.  1863, 796,  omitted  from  subdivision  2  the  words  "  from  an  order 
dissolving,  or  refusing  to  dissolve  an  attachment ;  from  an  order  chang- 
ing or  refusing  to  change,  the  place  of  trial ;  and  from  such  interloott- 
tory  judgment  in  actions  for  partition  as  determines  the  rights  and  inter- 
ests of  the  respective  parties,  and  directMartition  to  be  made." 

Stat.  1854,  61,  inserted  the  words  "and  the  superior  court  of  the  dtr 
of  San  Francisco"  after  "district  courts;"  also  substituted  for  subdi- 
vision 2,  the  words:  "  From  an  order  granting  or  refusing  a  new  trial; 
from  an  order  refusing  to  change  the  place  ^of  trial  of  an  action  or  pro- 
ceeding after  a  motion  is  made  therefor,  in  the  cases  provided  by  law,  or 
on  the  ground  that  a  judge  is  disgualined  ft^om  hearing  or  txying  uie 
same ;  from  an  order  granting  or  dissol"ing  an  injunction ;  and  from  any 
special  order  made  after  final  judgment." 

Stat.  1851  ( 106,  was  same  as  stat.  1854,  substituting  for  subdivision  2 
thereof,  the  words :  "From  an  order  miCde  at  a  special  term  granting  or 
refusing  a  new  trial,  or  wiiich  affects  a  substantial  right  in-an  action  or 
special  proceeding." 

3  Gal.  50 ;  12  Cal.  99;  25  Cal.  154;  34  Cal.  167. 

Appealable  orders:  8  Cal.  92, 130;  13  Cal.  53. 299;  16  Cal.  145;  18  CaL  90; 

ai  Cal.  530. 

Condemnation  of  land:  24  Cal.  334;  29  Cal.  113. 

Contempts:  7  Cal.  175;  9  Cal.  107;  see 36  Cal.  542. 

Partition:  30  Cal.  11 ;  31  CaL  207. 
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Non-appealable  orders:  2  Cal.  492;  4  Cal.  SOS,  375;  6  Cal.  83,  606;  7  Cal. 
Jl7 ;  9  Cal.  277 ;  10  Cal.  808,  527 ;  15  Cal.  42,  302 ;  18  Cal.  141 ;  19  Cal.  1244-  21 
Cal.  419 ;  23  Cal.  321,  637 :  29  Cal.  192 ;  30  Cal.  527 ;  31  Cal.  207,  365 ;  32  Cal.  73, 
159, 304, 488 ;  35  CaL  289 ;  36  CaL  U2 ;  38  CaU  S67 ;  39  Cal.  145, 292. 


▼« 
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CHAPTER  in. 

APPEALS  FBOH  COUNTY  COtTBTS. 

i 

Seoxiok  966.    When  may  be  taken. 

$  966.  ( §  359. )  An  appeal  may  be  taken  to  the  supreme 
court,  from  the  county  courts,  in  the  following  cases : 

1.  From  a  final  judgment  in  an  action  of  forcible  entry  and 
detainer ;  in  an  action  to  prevent  or  abate  a  nuisance ;  in  a 
proceeding  in  insolvency ;  and  in  any  special  proceeding. 

2.  From  an  order  granting  or  refusing  a  new  trial ;  from  an 
order  granting  or  dissolving,  or  an  order  refusing  to  grant  or 
dissolve,  an  injunction ;  from,  an  order  clmnging,  or  refusing 
to  change  y  the  place  of  trial ;  and  from  any  special  order  made 
after  final  judgment  in  the  cases  in  this  section  before  enumer- 
ated. 

Stat.  18&>-66,  816,  inserted  the  words,  "a final  judgment  of,"  between 
*•  from  "  and  "the  county  courts,"  and  omitted  th«m  in  subdivision  1 ; 
also  in  subdivision  1,  the  words,  "in  an  ac ./ion  wiierein  the  legality  of 
any  tax,  impost,  assessment,  toll,  or  municipal  fine  is  in  question ;  "  also 
read  "and  in  any  special  case  withm  tbe  appellate  jurisdiction  of  the 
supreme  court,  over  which  the  legislature  may  require  said  county 
court  to  exercise  jurisdiction,"  instead  of  "and  ^n  any  special  proceed- 
ing." 

Stat.  1854,  65,  read,  "an  appeal  may  be  taken  to  the  supreme  court 
from  a  judgment  of  the  county  court,  in  all  cases  where  the  amount  in 
disDute  exceeds  two  hundred  dollars,  or  where  the  legality  of  any  tax, 
toir  or  impost,  or  municipal  fine,  is  in  question." 

Stat.  1853,  277,  read.  "An  appeal  may  be  taken  to  the  district  courts 
from  the  county  courts  of  the  county  or  counties  comprising  any  judi- 
cial districts  in  the  following  cases: 

"  First— From  a  fioal  judgment  rendered  in  an  action  or  special  pro- 
ceeding commenced  therein. 

"  Second— From  a  judgment  rendered  on  appeal. 

"  Third— From  an  order  granting  or  refusing  a  new  trial,  or  which 
affects  a  subst  ntial  right  in  an  action  or  special  proceeding." 

Stat.  1851,  108,  same  as  stat.  1853,  adding  to  subdivision  2  thereof,  the 
words.  "  from  a  justice's  court  or  a  recorder's  court,  in  a  case  involving 
the  legality  of  any  tax,  fees,  toll,  impost,  license,  municipal  or  other 
fine,  or  the  possession  of  real  property." 

24  Cal.  449;  28  Cal.  115;  31  Cal.  81, 2P1. 
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CHAPTER  IV. 

APPEALS  FROM  PROBATE  COUBTS. 

8X0TION  969.    When  may  be  taken. 

970.  Executors  and  administrators  not  required  to  give 

nndertaking  on  appeal. 

971.  Acta  of  acting  administrator,  etc.,  not  inyalidated  by 

reversal  of  order  appointing  him. 

$  969.  An  appeal  may  be  taken  to  the  snpreme-conrt,  from 
a  judgment  or  order  of  the  probata  court : 

1  Granting  or  revoking  letters  testamentary,  or  of  adminia- 
trmtion  or  of  guardianship. 

2.  Admitting,  or  refusing  to  admit,  a  will  to  probate. 

3.  Against  or  in  favor  of  the  validity  of  a  will,  or  revoking 
the  probate  thereof. 

4.  Against  or  in  favor  of  setting  apart  property,  or  making 
an  allowance  for  a  widow  or  child. 

5.  Against  or  in  favor  of  directing  the  partition,  sale  or 
conveyance  of  real  property. 

6.  Settling  an  account  of  an  executor  or  administrator,  or 
guardian. 

7.  Refusing,  allowing  or  directing  the  distribution  or  parti- 
tion of  an  estate,  or  any  part  thereof,  or  the  payment  of  a 
debt,  claim,  legacy  or  distributive  share. 

8.  Overruling  motion  for  a  new  trial. 

9.  Confirming  report  of  appraiser  setting  apart  the  home- 
stead. 

vide  %  971  and  note. 

ao  Cal.  105;  34  Cal.  682;  40  Cal.  463. 

(  970.  When  an  executor  or  administrator  who  has  given 
an  ofi&cial  undertaking  appeals  from  a  judgment  or  order  of 
the  probate  court  made  in  the  proceedings  had  upon  the  estate 
of  which  he  is  administrator  or  pxecutor,  his  official  under- 
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taking  stands  in  the  place  of  on  undertaking  on  appeal,  and 
the  sureties  therein  are  hable  as  on  such  undertaking. 
Vide  §  971  and  note. 

^  971.  When  the  order  or  decree  appointing  an  executor 
or  administrator,  or  guardian,  is  reversed  on  a^Dpeal,  all  lawful 
acts  in  administration  upon  the  estate  performed  by  such  exe- 
cutor or  administrator,  or  guardian,  if  he  has  qualified,  are  as 
valid  as  if  such  order  or  decree  had  been  affirmed. 

*  Vide  post. 

Vide  §S  1713, 1714, 1715. 

Stat.  1851,  486,  §  291,  read :  '* Appeals  shall  be  allowed  from  the.  decisions 
of  the  probate  court  to  the  district  court  of  the  same  county,  in  the  fol- 
lowing cases:  First:  on  all  decisions  issuing  letters  testamentary  or  of 
administration  or  guardianship.  «econd :  on  all  decrees  admitting  any 
will  to  probate,  or  determining  the  validity  of  any  will.  Third:  on  all 
decrees  admitting  any  will  to  probate.  Fourth:  onull  orders  setting 
apart  property  or  making  allowances  for  the  widow  or  child  or  children. 
Fifth :  on  all  orders  for  the  sale  or  conveyance  of  real  estate.  Sixth :  on 
all  settlements  of  executors  or  administration  or  administrators.  Sev- 
enth: on  all  orders  directing  the  payment  of  debts  or  legacies,  or  the  dis- 
tribution of  the  estate  among  heirs,  legatees  or  distributees.  Eighth :  on 
all  orders  revoking  lettem  testamentary  or  of  administration.  Ninth :  on 
any  allowance,  order,  decree,  rule,  or  decision  whatever,  made  by  the  pro- 
bate courtor  judge,  manifestly  irregular  or  imjust.". 

Stat.  1861,  674-5.  5  297,  read:  "An  appeal  may  be  taken  to  the  supreme 
conrt  from  an  order,  decree  or  judgment  of  the  probate  court,  when  the 
estate,  or  amount  in  dispute,  exceeds  two  hundred  dollars,  in  the  fol- 
lowing cases: 

First.  For  or  against  granting  or  revoking  letters  testamentary  or  of 
administration,  or  of  fjuardianshifi. 

Second.  For  or  against  admitting  a  will  to  probate. 

Third.  For  or  against  the  validity  of  a  will,  or  revoking  the  probata 
thereof. 

Fourth.  For  or  against  setting  apart  property,  or  making  an  allowance 
for  a  widow  or  child. 

Fifth.  For  or  against  directing  the  sale  or  conveyance  of  real  property. 

Sixth.  On  the  settlement  of  any  account  of  an  executor  or  administra- 
tor or  guardian. 

Seventh.  For  or  against  declaring,  allowing  or  directing  the  payment  of 
a  debt,  claim,  legacy  or  distributive  share.' 

Stat.  1855,  omitted  words  in  italics. 

Stat.  1853, 301,^8,  read:  "§298.  The  appeal  may  be  taken  within  sixty  days 
after  the  order,  decree  or  judgment  is  made  and  entered  in  the  minutes 
of  the  court.  It  shall  be  made  by  filing  with  the  clerk  of  tho  probate 
court  a  notice  stating  tho  appeal  from  the  order,  decree  or  judgment^  or 
some  specific  part  thereof,  and  by  executing  an  undertaking,  or  giving 
surety  on  such  appeal  in  the  same  manner  and  to  tho  same  extent  as 
upon  an  appeal  to  tho  suprcmo'court  from  the  district  court ;  Provided,the 
appeal  of  an  executor  or  administrator  who  has  given  an  official  bond, 
shall  be  complete  and  effectual  without  tho  undertaking ;  Provided, 
also,  from  an  order,  decree  or  judgment  mado  since  the  first  day  of  Oc- 
tober, one  thousand  eight  hundred  and  fifty-four;  the  appeal  maybe 
taken  within  sixty  days  after  tho  passage  of  this  act.  After  the  appeal 
is  determined,  suit  may  bo  brought  ana  prosecuted  to  judgpnent  on  the 
undertaking  in  the  name  of  tho  party  beneficially  interested  therein." 

Stat.  185.5,  301,  §10,  read:  "§299.  When  a  party  who  has  a  right  to  appeal 
wishes  a  statement  of  the  case  to  be  annexed  to  the  record, lie  shall  pre- 
pare and  file  the  same  within  twenty  days  after  the  entry  of  the  oitler. 
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deeree  or  judgment ;  Provided,  if  the  order,  decree  or^jndgment  has  been 
nubde  since  the  first  day  of  October,  one  thousand  eight  hundred  and 
fifty-four,  he  shall  prepare  and  file  such  statement  within  twenty  days 
after  the  passage  of  this  act." 

$11  made  the  practice  act  applicable,  when  not  in  conflict  with  the 
proTisioBS  of  this  act. 

*Stat.  1861,  65},  i  114,  same  as  H  971,  adding  the  words  "  when  any  exe- 
enter  or  administrator  resigns  or  is  removed,  a  successor  may  be  af 
pointed,  if  a  necessity  therefor  exists,  without  again  proving  the  dc 
and  residence  of  the  testator  or  intestate." 

.    c.  o.  p. 


^  9ir4:-9T5  APPEALS  326 


CHAPTEB    V. 

APPEALS  TO  COUNTY  COURTS. 

SBonoN  074.    Appeal  from  Judgment  of  justices'  or  police  ooarts. 

975.  Purty  appealing  on  questions  of  law  alone  musi  pre* 

pare  a  statement.    Settlement  of  statement. 

976.  If  the  appeal  be  upon  questions  of  fact,  or  of  law  and 

fact,  no  statement  need  be  made. 

977.  Upon  the  appeal,  the  Justice  must  transmit  the^ase 

to  the  county  court. 

978.  Undertaking  on  appeal.    Justification  of  sureties. 

979.  On  filing  undertaking,  execution  must  be  stayed. 

980.  Miscellaneous  provisions  on  trials  in  county  courts. 

^  974w  ( ^  G24. )  Any  party  dissatisfied  with  a  judgment 
rendered  in  a  civil  action  in  a  police  or  justice's  court,  may 
appeal  therefrom  to  the  county  court  of  the  coun^,  at  any 
time  within  thirty  days  alter  the  rendition  of  the  judgment. 
The  ax^peal  is  taken  by  filing  a  notice  of  appeal  with  the  justice 
or  jvdge,  and  serving  a  copy  on  the  adverse  party.  The  notice 
must  state  whether  the  appeal  is  taken  from  the  whole  or  a 
part  of  the  judgment,  and  if  from  a  part,  what  part,  and 
whether  the  appeal  is.  taken  on  questions  of  law  or  fact,  or 
both. 

Vide  §  97G  and  note. 

Stat.  18r»4,  70. 

Stat.  ia>3,  21J.  omitted  all  after  the  words  "  rendition  of  the  iudjir* 
ment;"  also  the  ttofiewe^  words ;  and  read  "ten"  instead  of  "thirty. 

Stat.  1851, 150,  read :  "Any  party  dissatisfied  with  a  judgitient  made  in 
ajustioo's  court,  m&j  appeal  therefrom  to  the  county  court  of  the 
county,  any  time  within  three  months  after  the  rendition  of  the  jndg^ 
ment. 

6  Cal.  245 ;  16  Gal.  368 ;  23  Oal.  136. 

$  975.  (^  625.)  When  a  party  appeals  to  the  county  court 
on  questions  of  law  alone,  he  must,  within  ten  days  from  the 
rendition  of  judgment,  prepare  a  statement  of  the  case  and  file 
the  same  mth  the  ju&tice  or  judge.  The  statement  must  con- 
tain the  grounds  upon  which  the  party  intends  to  rely  on  the 
ai)peal,  and  so  much  of  the  evidence  as  may  be  necessaiy  to 
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explain  the  gronncls,  and  no  more.  Within  ten  days  after  he 
receives  notice  that  tlie  statement  is  filed,  the  adverse  party,  if 
dissatisfied  with  the  same,  may  file  amendments.  The  pro- 
X)oscd  statement  and  amendments  muHt  be  settled  by  the  jus- 
tice or  judge,  and  if  no  amendments  be  filed,  the  original  state- 
ment stands  as  adopted.  The  statement  tlius  adopted  or  as 
settled  by  the  justice  or  judge^  with  a  copy  of  the  docket  of 
the  justice  or  judge;  and  all  motions  filed  with  him  by 
the  pai'ties  during  tlio  ti'ial,  and  the  notice  of  aj^peal,  may 
bo  used  on  the  heaiiug  of  the  appeal  before  the  county  com't. 

Stat.  ISW,  198. 

{Stat.  IHoi,  TO,  Avas  same  as  stat.  18S5,  inserting  therein  tho  words  "with- 
in the  time  iillowed  by  the  previous  section  to  uppeal,"  instead  of  "with- 
in ten  days  from  tlie  rendition  of  the  judgment;  also  ''within  ton  days 
after  iilinjt  the  statements,"  instead  of  "within  ten  days  after  bo  receives 
notice  that  tlie  statement  is  iiled;"  also  omittingr  the  worcd  "and all 
motions  tided  witli  him  by  the  parties  daring  the  trial,  ani  tao  notice  of 
appeal." 

Stat.  IS-^I.  1S»  (repealed  by  stat.  I8i3,239),  was  substantially  the  sameas 
Stat.  ISiii;  bat  allowed  only  five  days  after  jud^mcat  to  pre  par  j  and  file 
statement,  and  live  days  thereafter  to  ii-:e  amendments ;  and  omitted  all 
provisions  about  the  contents  of  the  statement 

$  9T0.  (^  626. )  Wlien  a  party  appeals  to  the  county  court 
on  questions  of  fact,  or  on  questions  of  both  law  and  fact,  no 
statemeut  need  be  made,  but  the.action  must  be  tried  anew  in 

the  couiity  court. 

Stot.  1854. 70.  .      ^ 

Stat.  18^3. 2S0,  read:    '*An  appeal  shall  betaken  by  ming  a  notice  of 

appeal  with  the  justice  and  serving  a  copy  on  the  adverse  pirty." 

Stat  1S«I,  l.i\  added  to  stat.  ItHU  the  words :    "  Tao  motioa  shall  state 

wheUher  the  appeal  is  taken  from  the  whole  or  a  part  of  the  judgment, 

and  if  from  apart,  what  part." 

10  Cal.  19. 

$  9T7»  ( ^  627. )  Upon  receiving  the  notice  of  aj^peal  and 
on  payment  of  the  fees  of  the  justice  or  judge,  and  filing  an 
undertaking  as  requir6d  in  the  next  section,  and  after  setUe- 
nietit  or  adoption  of  statement,  if  any,  the  justice  or  judge 
must,  within  five  days,  transmit  to  the  clerk  of  the  county 
court :  if  the  appeal  be  on  questions  of  law  alone,  a  certified 
copy  of  his  docket,  the  statement  as  admitted  or  as  settled, 
Ihe  notice  of  appeal  and  the  undertaking  filed ;  or,  if  the  ap- 
peal be  on  questions  of  fact,  or  both  law  and  fact,  a  certified 
copy  of  his  docket,  the  pleadings,  all  notices,  motions  and 
other  papers  filed  in  the  cause,  the  notice  of  appeal  and  the 
undertaking  filed ;  and  the  justice  or  judge  may  be  compelled 
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by  the  county  court,  by  an  order  entered  upon  motion,  to 

liransmit  such  pap3r3,  and  may  be  fined  for  neglect  c^  refusal 

to  transmit  the  same.    A  certified  copy  of  such  order  may  be 

served  on  the  justice  or  judge  by  the  party  or  his  attorney. 

In  the  county  court,  either  party  may  have  the  benefit  of  t31 

legal  objections  made  m  the  justice's  or  police  court. 

Stat.  1£55,  1S6. 

Stat.  1851,  70,  read:  "Upon  receivins  the  notice  of  appeal, and  on 
payment  of  the  fees  of  the  justices,  and  filing  an  undertaking  as  re- 
quired in  the  next  section,  the  justice  shall  transmit  to  the  clerk  of  the 
county  court,  a  cjrtiiied  transcript  of  his  dockbi,  the  pieadiugs,  the  no- 
tice ot  appeal  received,  and  the  undertaking  filed;  and  when  the  appeal 
is  on  quesiions  of  Uw  alone,  the  statement  is  admitted  or  settled,  and 
justices  may  bo  compelled  by  the  county  court  to  transmit  such  trans- 
c'ipt  and  papers,  and  may  be  fined  for  neglect  or  refusal  to  tranttmit  the 
same." 

Stat.  18.33,  2S0,  read :  "  Uiran  receiving  the  notice  of  appeal,  and  the 
undertaking,  as  req[uired  in  the  next  section,  and  on  the  payment  of  the 
costs  of  tho  action,  the  justice  shall  transmit  to  the  clerk  of  the  county 
court,  a  copy  of  his  docket  in  the  case,  the  undertaking  filed,  and  the 
notice  of  appeal." 

Stat.  IBT)!,  153,  read:  "Upon  receiving  the  notice  of  appeal,  and  on 
payment  of  his  fees,  and  filing  an  undertaking,  as  required  in  the  next 
section,  the  justice  shall  transmit  to  the  clSrk  of  the  county  court,  a 
copy  of  his  docket  ia  the  case^  and  a  statement,  as  admitted  or  settled, 
and  the  notice  of  appeal  received." 

5  Cal.  71, 89;  6  Cal.  287 ;  8  Cal.  517 ;  U  Gal.  17, 571. 

$  978*  ( $  62S. )  An  appeal  from  a  justice's  or  police  court 
is  not  effectual  for  any  purpose,  unless  an  undertaking  be 
filed,  with  t^vx)  or  more  sureties,  in  the  sum  of  one  hundred 
dollars,  for  the  payment  of  the  costs  on  the  appeal ;  or,  if  a 
stay  of  proceedings  be  claimed  in  a  sum  equal  to  twice  the 
amount  of  the  judgment,  including  costs,  when  the  judgment 
is  for  the  payment  of  money ;  or  twice  the  value  of  ihe  prop- 
erty, including  costs,  when  the  judgment  is  for  the  recovery 
of  specific  personal  property,  and  must  be  conditioned,  when 
the  action  is  for  the  recovery  of  money,  that  the  appellant  will 
pay  the  amount  of  the  judgment  appealed  from  and  all  costs, 
if  the  appeal  be  withdrawn  or  dismissed,  or  the  amount  of 
any  judgment  and  all  costs  that  may  be  recovered  against  him 
in  the  action  in  the  county  court.  When  the  action  is  for  the 
recovery  of  specific  personal  properly,  the  undertaking  must 
be  conditioned  that  the  appellant  will  pay  the  judgment  and 
costs  appealed  from,  and  obey  the  order  of  the  court  made 
therein,  if  the  appeal  be  withdrawn  or  dismissed,  or  any  judg- 
ment and  costs  that  may  be  recovered  bgainst  him  in  said 
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•etion  in  flie  ooontj  ooart,  tmd  will  obey  any  order  made  by 
the  court  therein.  A  deposit  of  the  amount  of  the  judgment 
indadin^  all  costs  appealed  from,  or  of  the  valno  of  the  prop- 
erty, incladins  all  costs  in  actions  for  the  recovery  of  specific 
personal  property,  with  the  justice  or  judge^  is  equivalent  to 
tiie  filing  of  the  undertaking;  and  in  such  ca  ee  the  justice 
or  judge  must  transmit  the  money  to  the  clerk  of  the  county 
court,  to  be  by  him  paid  out  on  the  order  of  the  court.  The 
adverse  party  may  except  to  the  sufficiency  of  the  sureties 
within  five  days  after  the  filing  of  the  undertaking,  and  unless 
tbey  or  other  sureties  justify  before  the  justice  or  judge  befoce 
whom  the  appeal  is  taken,  within  five  days  thereafter,  upon 
notice  to  the  adverse  party,  to  the  amounts  stated  in  their 
affidavits,  the  appeal  must  be  regarded  as  if  no  such  under- 
taking had  been  given. 

Stat.  1860,  335,  was  snbstantially  the  nine,  inaertinff  between  "oontt 
therein  "  and  '*  adsposit,"  the  words,  "  the  undertaking  shall  be  aeoom- 
IMnied  hj  th»  affiiaTits  of  the  sureties  that  thoy  are  rosidents  of  tha 
county,  and  are  each  worth  the  amount  spacifiad  in  the  undcrtakhiib 
over  and  above  all  their  just  debts  and  liabilities,  exclusire  of  properto 
exempt  from  execution ;  or  the  band  shall  ba  executed  by  a  sufficient 
number  of  sureties  who  can  justi^,  in  the  asffrosate,  to  an  amount 
equal  to  double  the  amount  speoiflad  in  the  bond,  or 

BUA.  18.V),  IK,  was  same  as  stat.  18Q0,  omitting  therefrom  the  last 
lentenoe  commencinjr*  **the  adverse  party  may." 

Stat.  l^M.  70-1,  read:  **  An  appeal  from  a  justice's  court  shall  not  bo 
eflbotual  f 3r  any  puxpose,  ualesa  an  undertakins  be  filod,  with  two  or 
more  sureties,  in  the  sum  of  one  hundred  dollars,  for  the  payment 
of  the  costs  on  appeal;  or  if  a  stay  of  proceedinffa  bo  claimed,  in 
a^um  equal  to  twice  the  amount  or  the  judgment,  when  the  jod^ 
laent  is  for  the  payment  of  money,  or  twice  the  valua  of  property 
when  the  judgment  is  for  the  recovery  of  spcciflo  porsonal  prop- 
erty, and  shall  DO  to  th9  effect  that  the  appoUant  will  pay  the  amount 
of  the  judgment  appealed  from,  or  the  amount  of  anyjad;7raont  that 


gdgmentbo  affirmed  by  the  county  c< 
entothocxtent in  wntchit  may  oe  affirmed;  or.  pr^'Ulfl,  judgment 
be  recovered  in  the  county  court,  together  with  the  costs  on  the  ap- 
peal. If  the  judment  appealed  from  be  other  than  far  the  recovery  of 
money  or  specific  personal  propsrty.  the  amount  of  the  undertaking  on 
Appeal  to  stay  proceedings  shall  bo  fixed  by  the  justic  ?.  and  nhall  be  to 
we  effect  that  the  api>elMnt  will  pay  all  costs  of  appeal,  a:id  all  dam- 
ages which  respondent  may  sustain  thereby;   I'rovUkA,  tho  judgment 
appealed  from  b?  affirmed  in  whole  or  in  part:  or,  prorrkd,  any  judg- 
ment bo  recovered  by  thT  respondent  in  tho  cou:jty  court,  not  exceed- 
ing the  amount  specified  in  tho  undertaking,    'ibo  imdurtaking  shall 
be  accompanied  bv  tho  affidavit  of  the  sureties  thai  thcv  are  residents 
of  tho  county,  oncl  are  each  worth  the  amount  specifio  J  in  tho  under- 
taking, over  and  above  all  their  just  debts  and  liabilities,  exclusive  of 
property  cxempb  from  execution;  but  a  deposit  of  ono  hundred  dollars 
for  Uie  costs,  or  to  stay  procsedings,  the  amount  of  tho  judgment  ap- 
pealed from,  or  the  valuo  of  the  property  specified  in  such  judgment, 
uid  one  hundred  dollars  in  addition,  or  tho  amount  flxod  in  the  cases 
above  named  by  the  justice,  shall  be  equivalent  to  filing  the  undertak- 
ing in  this  action  mentioned. ' 
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Stat.  1853,  280,  read:  "An  appeal  fr6m  a  jnstioe's  court  shall  not  be 
effectual  for  any  purpose,  unless  an  undertaking  be  filed  with  two  or 
more  sureties,  approved  by  the  justice,  in  a  sum  equal  to  twice  the 
amount  of  the  judgment  and  costs,  when  ttie  judgment  is  for  the  p^- 
ment  of  money ;  or  twice  the  value  of  the  property  added  to  twice  tne 
amount  of  the  costs,  when  the  judgment  is  for  the  recovery  of  specific 
personal  property ;  and  shall  be  to  the  effect  that  the  appellant  will  itay 
the  amount  of  the  judgment  appealed  from,  or  the  value  of  the  prop- 
erty specified  in  such  judgment,  as  the  case  may  be ;  protT&Zeci,  the  judg- 
ment shall  be  affirmed  by  the  appellate  court,  together  with  the  costs 
on  the  appeal.  If  the  judgment  appealed  from  be  other  than  for  the 
recovery  of  money  or  specific  personal  property,  the  amount  of  the  un- 
dertaking on  appeal  to  stay  proceedings  shall  be  fixed  by  the  justice, 
and  shall  be  to  the  effect  that  the  appellant  will  pay  all  costs  on  appeal, 
and  all  damages  which  respondent  may  sustain  thereby;  provided,  the 
judgment  appaaled  from  be  affirmed." 

Stat.  1S51, 150,  read :  '*  The  justice  shall  not  transmit  to  the  coun^ 
court  a  copy  of  the  docket,  and  the  statement  and  notice  of  appeal,  untu 
an  undertaking  be  filed  with  two  or  more  sufficient  sureties  thereon, 
in  the  sum  of  ono  hundred  dollars  for  the  payment  of  the  costs ;  or  if  a 
stay  of  proceedings  be  claimed  in  a  sum  equal  to  twice  the  amount  of 
the  judgment,  for  the  payment  of  the  costs  and  the  judgment,  provided 
the  appeal  be  affirmed  by  the  county  court;  or  if  affirmed  only  in  part, 
then  to  the  extent  in  which  it  may  be  affirmed. " 

90al.571:32Cal.fiO. 

$  979.  ( $  629. )  If  an  execniion  be  issued,  on  the  filing 
of  the  undertaking  staying  proceedings,  the  justice  or  Judge 
must,  by  order,  direct  the  officer  to  stay  all  proceedings  on  the 
same.  Such  officer  must,  upon  payment  of  his  fees  for  ser- 
yices  rendered  on  the  execution,  thereupon  relinquish  all 
property  levied  upon  and  deliver  the  same  to  the  judgment 
debtor,  together  with  aU  moneys  collected  from  sales  or  other- 
wise. If  his  fees  be  not  paid,  the  officer  may  retain  so  much 
of  the  property  or  proceeds  thereof  as  may  be  neoessaiy  to 
pay  the  same. 

$  980.  ( $  367. )  Upon  an  appeal  heard  upon  a  statement 
of  the  case,  the  county  court  may  review  all  orders  affecting 
the  judgment  appealed  from,  and  may  set  aside  or  confirm,  or 
modify,  any  or  all  of  the  proceedings  subsequent  to,  and 
dependent  upon,  fiuch  judgment,  and  may,  if  necessary  or 
proper,  order  a  new  trial.  When  the  action  is  tried  anew,  on 
appeal,  the  trial  must  be  conducted,  in  aU  respects,  as  trials 
in  the  district  court.  The  provisions  of  this  code  as  to  chang- 
ing the  place  of  trial,  and  all  the  provisions  as  to  trials  in  the 
district  court,  are  applicable  to  trials  on  appeal  in  the  couniy 
court.  For  a  failure  to  prosecute  an  appeal,  or  unnecessary 
delay  in  bringing  it  to  a  hearing,  the  county  court,  after 
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notice,  may  order  the  appeal  to  be  dismiaaed.  Judgjaenis 
rendered  in  the  coT'ZLty  court  on  appeal  hare  the  same  force 
and  effect,  and  may  be  enforced  in  the  same  manner,  as  judg- 
ments in  actions  commenced  in  the  district  court 

SUt.  la-il.  6Sl 

Utst.  1851, 1 10,  read :  "  Upon  an  appeal,  the  court  may^reyiew  all  orders 
affecting  the  indgment,  and  may  reverse,  affirm,  or  modify  the  judg- 
ment appealed  from ;  and  may  set  aside,  or  confirm  or  modify  any  orall 
ol  the  proceedings  subseqaent  to,  and  dependent  upon,  siioh  judg- 
ment, and  may,  if  necessary  or  proper,  order  a  new  triju." 

8CaL5n;nCal.€7. 
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TITLE    XIV. 

OP  MISCELLANEOUS  PBOVISIONS. 

OBAFTES         I.     PbOGEESHNQS  against  joint  DEB70BS. 

U.     OfFEB  of  the  defendant  to  COMFJtOMISE. 

m.  Inspection  of  wbitings. 

lY.  Motions  and  obdebs. 

y.  Notices,  and  filinq  and  sebtice  of  papebs. 

VI.  Of  costs. 

YII.     GENEBAL  PBOVISIONS. 


CHAPTEE  I. 

PBOCEEDINGS  AGAINST  JOINT  DEBTORS. 

Sbgxion989.    Parties  not  summoned  in  action  on  joint  contract 

may  be  summoned  after  judgment. 

990.  Summons  in  that  case,  what  to  contain,  and  how 

served. 

991.  Affidavit  to  accompany  summons. 

992.  Answer,  when  filed  and  what  it  may  contain. 

993.  What  constitute  the  pleadings  in  the  case. 

994.  issues,  how  tried.    Verdict,  what  to  be. 

$  089.  ( $  363. )  When  a  judgment  is  recovered  against 
one  or  more  of  several  persons,  jointly  indebted  upon  an  obli- 
gation, by  proceeding,  as  provided  in  section  four  hundred 
and  fourteen,  those  who  were  not  originally  served  with  the 
summons,  and  did  not  appear  to  the  action,  may  be  summoned 
to  show  cause  why  they  should  not  be  bound  by  the  judgment 
in  the  same  manner  as  though  they  had  been  originikUy-  served 
with  the  summons. 

i 


aaa  joint  DiSBToaid.  ^  990.994 

9  fV90.  ( $  369. )  The  summons,  as  provided  in  the  last 
seeti^m,  must  describe  the  judgment,  and  require  the  person 
siiooaoned  to  show  cause  why  he  should  not  be  bound  by  it, 
h  «d  must  be  served  in  the  same  manner  and  returnable  within 
ti  d  taiiio  time  as  the  original  summons.  It  is  not  necessary 
to  fiw  u  uow  complaint. 

^  991.  ( $  370. )  The  summons  must  be  accompanied  by 
an  ai&davAt  of  the  plaintiff,  his  agent,  representative  or  attor- 
ney, that  ihe  judgment,  or  some  part  thereof,  remains  unsat- 
isilea,  and  must  specify  the  amount  due  thereon. 

^  if^JK^  ( ^  371. )  Upon  such  summons,  the  defendant  may 
answer  witlun  the  time  specified  therein,  denying  the  judg- 
ment or  settmg  up  any  defence  which  may  have  arisen  subse- 
quently ;  oir  he  may  deny  hia  liability  on  the  obligation  upon 
which  the  jo  Igment  was  recovered,  except  a  discharge  from 
such  liabillij^  by  the  statute  of  limitations. 

$  999.  (^  872. )  If  the  defendant,  in  his  answer,  deny  the 
jud,gment>  or  set  up  any  defence  which  may  have  arisen  sub- 
sequently, the  summons,  with  the  affidavit  annexed,  and  the 
answer,  constitute  the  written  allegations  in  the  case ;  if  he 
deny  his  liability  on  the  obligation  upon  which  the  judgment 
was  recovered,  a  copy  of  the  original  complaint  and  judgment, 
the  summons,  with  the  affidavit  annexed,  And  the  answer,  con- 
stitute such  written  allegations. 

$  994*  (  ^  373. )  The  issues  formed  may  be  tried  as  in 
other  cases ;  but  when  the  defendant  denies,  in  his  answer, 
any  liability  on  the  obligation  upon  which  the  judgment  was 
rendered,  if  a  verdict  be  found  against  him  it  must  be  for  not 
exceeding  the  amount  remaining  unsatisfied  on  such  original 
judgment,  with  interest  thereon. 
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CHAPTEB  n. 

OPPEB  OP  THE  DEPENDANT  TO  COMPROMISE. 

Sxonoir  997.   Pioceedings  on  offer  of  the  defendant  to  compromise 
after  suit  brought. 

$  997.  ($  390.)  The  defendant  may,  at  any  time  before  the 
trial  or  judgment,  serye  upon  the  plaintiff  an  offer  to  allow 
judgment  tb  be  taken  against  him  for  the  sum  or  property,  or 
to  the  effect  therein  specified.  If  the  plaintiff  accept  the  offer, 
and  give  notice  thereof  within  fiye  days,  he  may  file  the  sum- 
mons, complaint  and  offer,  with  an  affidavit  of  notice  of  accept- 
ance, and  the  clerk  must  thereupon  enter  judgment  accord- 
ingly. If  the  notice  of  acceptance  be  not  given,  the  offer  is  to 
be  deemed  withdrawn,  and  cannot  be  given  in  evidence ;  and 
if  the  plaintiff  fail  to  obtain  a  more  favorable  judgment,  he 
cannot  recover  costs,  but  must  pay  the  defendant*B  costs  from 
the  time  of  the  offer. 

6OaLe07;nCal.fi82. 
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CHAPTEB  in. 

INSPECTION  OF  WBITINQS. 

SEcnosr  1000.    A  party  may  deutaiid  inspeetloii  tfnd  capf-at  •  book». 
paper,  ete. 

f  1000.   (^  446.)  Any  court  in  which  an  action  is  pendingr 
or  a  judge  thereof,  or  a  county  judge,  may,  upon  notice,  order 
either  party  to  give  to  the  other,  within  a  specified  time,  an  in- 
spection and  copy,  or  permission  to  take  a  copy,  of  any  book, 
document  or  paper,  in  his  possession  or  under  his  control,  con- 
taining evidence  relating  to  the  merits  of  the  action  or  the  de- 
fence therein.    If  compliance  with  the  order  be  refiufed,  the 
court  may  exclude  the  book,  document  or  pax)er  from  being 
given  in  evidence ;  or  if  wanted  as  evidence  by  the  party  ap- 
plying, may  direct  the  jury  to  presume  it  to  be  such  a»  he 
alleges  it  to  be ;  and  the  court  may  also  punish  the  party  refus^ 
ing,  for  a  contempt.    This  section  is  not  to  be  construed  to  • 
prevent  a  party  from  compelling  another  to  produce  bookai,. 
piqpers  or  documents  when  he  is  examined  as  a  witnesSt.. 

5OaL3»:40CaLa8L 
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CHAPTER  IV. 

MOTIONS  AND  OBDERS. 

:  8BCXIDN  1C03.  Order  and  motion  defined. 

1004.  Motions  uid  orders,  -where  made. 

1005.  Notice  of  motion,  at  what  time  to  be  given, 
1C06.  Transfer  of  motions  and  orders  to  show  cause. 
1007.  Order  for  payment  of  money,  how  enforced. 

^  1003.  ($  515.)  Every  direction  q^  a  court  or  judge  made 
'or  entered  in  writing,  and  not  included  in  a  judgment,  is 
I  denominated  an  order.  An  application  for  an  order  is  a 
-motion. 

12Cal.  440;  14CaL6eB;  a0GaL530,M0. 

$  1004.  (^  516.)  Motions  must  be  made  in  the  county  in 
which  the  action  is  pending,  or  iniui  adjoining  comty  in  the 
aaxae  judicial  district.  Orders  made  out  of  court  may  be  made 
by. the  Judge  of  tlve  court  in  any  part  of  the  state. 

Btat.  1851. 132.  read  "broQ«ht"  instead  of  "pending" 
32Cal.658;S5Cal.(»l. 

$  1005.  (^517.)  When  a  written  notice  of  a  motion  is  neces- 
sary, it  must  be  given,  if  the  court  is  held  in  the  same  district 
with  both  parties,  five  days  before  the  time  appointed  for  the 
hearing;  otherwise  ten  days.  When  the  notice  is  served  by 
mailUie  number  of  days  before  (he  Jiearing  nmst  be  increased 
one^dayfor  every  twenty-five  miles  of  distance  betioeen  the  place 
of  deposit  and  the  place  of  service ;  stich  increase,  liowever, 
not  to  exceed  in  aU  ninety  days;  but  the  court,  or  judge,  or 
county  judge,  may  prescribe  a  shorter  time. 

Stat.  1853,  278. 

Stat.  18SI.  132,  iaflteadof  the  last  sentence  read  "  but  the  court  or  jndge 
may.  by  an  order  to  show  caose,  prescribe  a  shorter  time; "  also  omitted 
the  words  in  UaUce. 

22  Gal.  479;  30  Oal.  123;  35  Gal.  409. 


887  OBDEBS.  ^  100eJ1007 

f  lOOO.  (^  518.)  When  a  notice  of  motion  is  given,  or  an 
order  to  show  cause  is  made  returnable  before  a  judge  out  of 
court,  and  at  the  time  fixed  for  the  motion,  or  on  the  return 
day  of  the  order,  the  judge  is  unawle  to  hear  the  parties,  the 
matter  may  be  transferred  by  his  order  to  some  other  judge, 
before  whom  it  might  originally  have  been  brought. 

f  1007.  (N.  S.)  Whenevfir  aa  order  for  the  pa^^nentof  a 
■am  oi  money  is  made  by  a  oonrt,  pamouit  to  the  proyisions 
of  this  code,  it  may  be  enforced  by  execution  in  the  same  man- 
ner as  if  it  were  a  judgment. 

c.  c.  p. — W 
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CHAPTER  V. 

NOTICES,  AND  FILING  AND  SEBVIOE  OP  PAPEBa 

Secxxqn  1010.  Notices  and  papers,  how  served. 

1011.  When  and  how  served. 

1012.  Sendee  by  mail,  when. 

1013.  Service  by  mail,  how. 

1014.  Appearance.    Notices  after  appearance. 

1015.  Service  on  non-residents.    Where  a  party  has  an  at- 

torney, service  shall  be  on  such  attorney. 

1016.  Preceding  proylsions  not  to  apply  to  prooaeding  io 

bring  party  into  contempt. 

1017.  Service  by  telegraph. 

^  1010.  ($  519.)  Notices  must  be  in  writing,  and  noticos  and 
other  papers  may  be  served  upon  the  party  or  attorney  in  the 
manner  prescribed  in  this  chapter,  when  not  otherwise  pro- 
vided by  this  code. 

Stat.  1851,  133,  read:  "Written  notices  and  other  papers,  when  re- 
quired to  be  served  on  the  party  or  on  attorney,  shall  be  served  in  the 
manner  prescribed  in  tho  next  three  sections,  when  not  otherwise  pro- 
vided ;  but  nothing  in  this  title  shall  be  applicable  to  original  or  final 
process,  or  any  proceedings  to  bring  a  party  into  contempt." 

^  1011.  (^  520.)  The  service  may  be  personal,  by  delivery 
to  the  party  or  attorney  on  whom  the  service  is  required  to  be 
made,  or  it  may  be  as  foUpwe : 

1.  If  upon  an  attorney,  it  may  be  made  during  his  absence 
from  his  office,  by  leaving  fhe  notice  or  othet  papers  with  lus 
clerk  therein,  or  with  a  person  having  charge  thereof ;  or  when 
there  is  no  person  in  the  office,  by  leaving  them,  between  the 
hours  of  eight  in  the  morning  and  six  in  the  afternoon,  in  a 
conspicuous  place  ;n  the  office ;  or  if  it  be  not  open  so  as  to 
admit  of  such  service,  then  by  leaving  them  at  tho  attorney's 
residence,  with  some  person  of  suitable  age  and  discretion; 
and  if  his  residence  be  not  known,  then  by  putting  the  sune, 
inclosed  in  an  envelope,  into  the  post-office,  directed  to  such 
attorney. 
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2.  If  upon  a  party,  it  may  be  made  by  leaving  the  notice  or 
other  paper  at  his  residence,  between  the  hours  of  eight  in  tho 
morning  and  six  in  the  evening,  with  some  person  of  suitable 
age  and  discretion;  and  if  his  residence  be  not  known,  by 
putting  the  same,  inclosed  in  an  envelop,  into  the  post-office, 
directed  to  such  party. 

6  Cal.  55;  22  Cal.  690;  28  Gal.  191;  32 Gal.  475;  34  Gal.  6tt ;  35  Gal.  184 

$  1019,  (^  521.)  Service  by  mail  may  be  made,  where  the 
person  making  the  service,  and  the  person  on  whom  it  is  to  be 
made,  reside  in  different  places,  between  which  there  is  a  reg- 
ular communication  by  maiL 

MGaL82;35Gal.l86. 

$  1013.  (^  522.)  In  case  of  service  by  mail  tho  notice  or 
other  paper  must  be  deposited  in  the  post-office  addressed  to 
the  person  on  whom  it  is  to  be  served,  at  his  place  of  residence 
and  the  postage  paid.  Tlie  service  is  complete  at  the  time  of 
the  deposit,  bat  if  within  a  given  number  of  days  after  such 
service  a  right  may  be  exercised,  or  an  act  is  to  be  done  by  the 
adverse  pariy,  the  time  within  which  such  right  may  be  exer- 
cised or  act  be  done,  is  extended  one  day  for  every  twenty-five 
miles  distance  between  the  place  of  deposit  and  the  place  of 
address,  such  extension,  however,  not  to  exceed  ninety  days 
in  ail. 

Stat.  1861, 497,  read:  "  In  case  of  service  by  mail,  the  notice,  or  other 
paper,  shall  be  deposited  in  the  post-office,  addressed  to  the  person  on 
whom  it  is  to  be  served,  at  his  place  of  residence,  and  the  postage  paid. 
And  in  such  case,  the  nme  of  service  shall  be  increased  onodav  for  every 
twenty-five  miles  distance  between  the  place  of  deposit  and  tho  place  of 
address;  provided,  that  service  in  any  case  shall  be  deemed  complete  at 
the  end  ox  ninety  days  from  the  date  of  its  deposit  in  the  post-office." 

Stat.  1851, 133.  same  as  stat.  1861,  inserting  "twenty"  instead  of  "twenty- 
five  ; "  also  omittinjT  the  proviso. 

23CaL192. 

^  1014k  (^  523.)  A  defendant  appears  in  an  action  when  he 
answers,  demurs  or  gives  the  plaintiff  written  notice  of  his 
appearance,  or  when  an  attorney  gives  notice  of  appearance 
for  him.  After  appearance,  a  defendant  or  his  attorney  is  en- 
titled to  notice  of  all  subsequent  proceedings  of  which  notice 
is  required  to  be  given.  But  where  a  defendant  has  not  ap- 
peared, service  of  notice  or  papers  need  not  be  mode  upon  him 
unless  he  is  imprisoned  for  want  of  bail. 
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4 Cal.  120:  8  Gal.  339;  13 Cal.S56:  16 Gal.  160;  27  Gal. 297;  28 Gal. 649;  29 
Gal.  147;  33  Cal.  439. 

Appoaranoe  by  attorney :  4  Gal.  280 ;  18  GaL  191 ;  17  Gal.  431 ;  21  Cal.  SI ; 
30  Gal.  192. 

$  1015.  (^  524.)  When  a  plaintiff  or  a  defendant,  who  has 
appeared,  resides  out  of  the  state,  and  has  no  attorney  in  the 
action  or  proceeding,  the  service  may  be  made  on  the  clerk  for 
him.  But  in  all  cases  where  a  pariy  has  an  attorney  in  the 
action  or  proceeding,  the  service  of  papers,  when  required, 
must  be  upon  the  attorney  instead  of  the  party,  except  of  sub- 
poenas, of  writs  and  other  process  issued  in  the  suit,  and  of 
papers  to  bring  him  into  contempt. 

$  1016.  ($  519.)  The  foregoing  provisions  of  this  chapter 
do  not  apply  to  the  service  of  a  summons  or  other  process,  or 
of  any  paper  to  bring  a  party  into  contempt. 

Vide  not3  to  §  101  i,  supra, 

^  1017.  Any  summooiSt  writ  or  order,  in  any  civil  suit  or 
proceeding,  and  all  other  papers  requiring  service,  may  be 
transmitted  by  telegraph  for  service  in  any  place,  and  the  tele- 
graphic copy  of  such  writ,  or  order,  or  paper,  so  transmitted, 
may  be  served  or  executed  by  the  officer  or  person  to  whom  it 
is  sent  for  that  purpose,  and  returned  by  him,  if  any  return 
be  requisite,  in  the  same  manner,  and  with  the  same  force  and 
effect,  in  all  respects,  as  the  original  thereof  might  be  if  de- 
livered to  him,  and  the  officer  or  person  serving  or  executing 
the  same  has  the  same  authority,  and  is  subject  to  the  same 
liabilities,  as  if  the  copy  were  the  original.  The  original,  when 
a  writ  or  order,  must  also  bo  filed  in  the  court  from  which  it 
was  issued,  and  a  certified  copy  thereof  must  be  preserved  in 
the  telegraph  office  from  which  it  was  sent.  In  sending  it, 
either  the  original  or  the  certified  copy  may  be  used  by  the 
operator  for  that  purpose.  Whenever  any  document  to  be  sent 
by  telegraph  bears  a  seal,  cither  private  or  official,  it  is  not 
necessary  for  the  operator,  in  sending  the  same,  to  telegraph  a 
description  of  the  seal,  or  any  words  or  device  thereon,  but  the 
same  may  be  expressed  in  the  telegraphic  copy  by  the  letters 
**  L.  S.,"  or  by  the  word  "seal." 

Stat.  1862,  292,  H  17  and  18. 
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CHAPTER  VI. 

OP  COSTS. 

SlpTlON  1021.    Compensation  of  attorneys.    Costs  to  parties 
^  1022.    "When  allowed,  of  course,  to  the  plaintiff. 

1023.  Seyeral  actions  brought  on  a  single  cause-of-action 

can  carry  costs  in  but  one. 

1024.  Defendant's  cop^  must  be  allowed,  of  course*  in 

certain  cases. 

1025.  CostSp  when  in  the  discretion  of  the  court. 

1026.  When  the  several  defendants  are  not  united  in  in- 

terest, costs  may  ba  severed. 

1027.  Costs  of  appeal  discretionary  with  the  court»  in  cer« 

tain  cases. 

1028.  Referee's  fees. 

1029.  Continuance,  costs  may  bo  imposed  as  condition  of. 
lOSO.    Costs  when  a  tender  is  made  before  suit  brought. 

1031.  Costs  in  action  by  or  against  an  administrator,  etc. 

1032.  Costs  in  a  review  other  than  by  appeaL 

1033.  Filing  of,  and  afladavit,  to  bill  of  costs. 

1034.  Costs  on  api>eal,  how  claimed  and  recovered. 

1035.  Interest  and  costs  must  be  included  by  the  clerk  in 

the  judgment. 

1036.  When  plaintiff  is  a  non-resident  or  foreign  corpor- 

ation, defendant  may  require  security  for  costs. 

1037.  If  such  security  bo  not  given,  the  action  may  be-dis- 

missed. 

1038.  Costs  when  state  is  a  party.- 

1039.  Costs  when  county  is  a  party. 

$  lOSl.  (^  494.)  The  measure  and  mode  of  compensation 
of  attorneys  and  counsellors  at  law  is  left  to  the  agreement, 
express  or  implied,  of  the  parties ;  but  parties  to  actions  or 
proceedings  are  entitled  to  costs  and  disbbrsments,  as  herein- 
after provided. 

Stat.  185'»,  2')0,  substituted  for  the  last  clause,  the  words :  "  But  there 
shall  be  allowed  to  the  provailing  party  in  any  action  in  the  supreme 
court,  district  courts,  superior  court  of  the  <  ity  of  San  Francisco,  and 
county  courts,  his  costs  and  necessary  disbursements  in  the  action  or 
special  proceeding  in  the  nature  of  the  action." 
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Stat.  18.'$3, 277.  sabstituted  for  the  last  clause,  the  words :  "  Bat  there 
shall  be  allowed  to  the  prevailing  party  in  any  action  in  the  snpreme 
conrt,  district  canrts,  or  superior  court  of  the  city  of  San  Francisco,  and 
in  all  actions  originally  instituted  in  the  county  courts,  certain  sums  by 
way  of  indemnity  for  his  expenses  in  the  action,  or  special  proceedings 
in  the  nature  of  an  action,  which  allowances  are  in  this  act  termed 
costs." 

Stat.  1851. 123,  was  same  as  stat.  1851,  omitting  the  words  "  in  any.  action 
in  tho  supremo  court,  district  courts  or  superior  court  of  the  city  of  Soa 
Francisco,  and  in  all  actions  originally  instituted  in  the  county  courts." 

1  Cal.  331 ;  2  CaL  S07 :  3  Cal.  108 ;  5  Cal.  417.  492 ;  11  Gal.  103 ;  29  Cal.  281 ; 

36  Cal.  230. 

(  lOSa.  (^  495.)  Costs  are  allowed,  of  course,  to  the  plain- 
tiff, upon  a  judgment  in  bis  favor,  in  the  following  cases : 

1.  In  an  action  for  the  recovery  of  real  property, 

2.  In  an  action  to  recover  the  possession  of  personal  prop- 
erty, where  the  value  of  the  property  amounts  to  three  hun- 
dred dollars  or  over ;  such  value  shall  be  determined  by  the 
jury,  court  or  referee  by  whom  the  action  is  tried. 

3.  In  an  action  for  the  recovery  of  money  or  dama^^ee,  when 
plaintiff  recovers  three  hundred  dollars  or  over,  j 

1.  In  a  special  proceeding. 

5.  In  an  action  which  involves  the  title  or  possession  of  real 
estate,  or  the  legality  of  any  tax,  impost,  assessment,  toll  or 
municipal  fine. 

Stat.  1869-70, 65,  added  to  subdiTision  4  the  words  "in  the  natuxeof 
an  action." 

Stat.  1865-66, 847,  added  to  subdivision  4  the  words  added  thereto  bar 
Stat.  186!)-70;  omitted  subdivision  5;  read  " when,"  instead  of  "where, 
in  subdivision  2;  also,  "  where  "  for  "  when,"  in  subdivision  3. 

Stat.  1853, 278,  was  same  as  stat.  1865-66,  inserting  "  two  hundred,"  in- 
stead of  "  three  hundred,"  in  subdivisions  2  and  3. 

Stat.  1851, 129.  was  same  as  stat.  1898,  but  read  **  over  two  hundred  d(d- 
lars,"  instead  of  "  two  hundred  dollars  or  over,"  in  subdivisiooB  2  and  t 

Sub-division  1 :  10  Cak  217 ;  30  Cal.  547. 

Sub-division  2:  5  Cal.  267 ;  23  Cal.  31. 

Sub-division  3:  6  Cal.  286. 

$  10S8.  ($  496.)  When  several  actions  are  brought  on  one 
bond,  undertaking,  promissory  note,  bill  of  exchange  or  other 
instrument  in  writing,  or  in  any  other  case  for  tho  same  cause 
of  action,  against  several  parties  who  might  have  been  joined 
as  defendants  in  the  same  action,  no  costs  can  be  allowed  to 
the  plaintiff  in  more  than  one  of  such  actions,  which  may  be 
at  his  election,  if  the  party  proceeded  against  in  the  other 
actions  were,  at  the  commencement  of  the  previous  action. 
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openly  within  this  state ;  but  the  disbnrsenientsof  tlie  plaintiff 
mast  be  allowed  to  him  in  each  action. 
5  Cal.  61 ;  18  Cal.  2ia 

^  1094*  (^  497.)  Coata  mnst  be  allowed,  of  course,  to  the 
defendant,  upon  a  judgment  in  his  favor  in  the  actions  men- 
tioned in  section  ten  hundred  and  twenty-two,  and  in  special 
proceedings. 

Btat.  1851, 129,  added  the  words  "  in  the  nature  of  an  action." 

^  10^.  ($  408.)  In  other  actions  than  those  mentioned  in 
section  ten  hundred  and  twenty-two,  costs  may  be  allowed  or 
not,  and,  if  allowed,  may  be  apportioned  between  the  parties, 
on  the  same  or  advene  sides,  in  the  discretion  of  the  court ; 
but  no  costs  can  be  allowed  in  an  action  for  tlie  recovery  of 
money  or  damages  when  the  plaintiff  recovers  less  than  three 
hundred  dollars,  nor  in  an  action  to  recover  the  possession  of 
personal  property,  when  the  value  of  the  property  is  less  than 
ihree  hundred  dollars. 

SUi.  ie6ih€6, 847. 

Stat.  Ififili  129,  read  "  two  hundred,  instead  of  "three  hundred." 

6 Cal.  286;  17  Cal. 336-J»;  25CaLaB2;  29  CaL 561 ;  35 Cal.  148 ;  39CaL667; 
4»CaL294. 

$  10!i6»  (^  499.)  When  there  are  several  defendants  in  the 
actions  mentioned  in  section  ten  hundred  and  twenty-two,  not 
united  in  interest,  and  making  separate  defences  by  separate 
answers,  and  plaintiff  fails  to  recover  judgment  against  all,  the 
court  must  award  costs  to  such  of  the  defendants  as  have  judg- 
ment in  their  favor. 

^  1097.  (6  500.)  In  the  following  cases,  the  costs  of  appeal 
is  in  the  discretion  of  the  court : 

1.  When  a  new  trial  is  ordered. 

2.  When  a  judgment  is  modified. 

1  CaL  51 :  2  Cal.  23Q;  11  CaL  141 ;  13  Cal.  98;  13  G&L  639;  34€aL^50r  28 
naLia»;S0GaL4». 

^  1098.  ($  504.)  The  fees  of  referees  are  five  dollars  to 
each  for  every  day  spent  in  the  business  of  the  reference ;  but 
the  parties  may  agree,  in  writing,  upon  any  other  rate  of  com- 
pensation, and  thereupon  such  rate  shall  be  allowed. 
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$  lOSO.  ($  505.)  When  an  application  is  made  to  a  court  or 
referee  to  postpone  a  trial,  the  i)ayment  of  costs  occasioned  by 
the  postponement  may  be  imposed,  in  Ihe  discretion  of  the 
court  or  referee,  as  a  condition  of  granting  the  same. 

Stat.  185,5,  251. 

Stat.  1851.  130,  read  "  to  the  adverse  party  of  a  sam  not  exceeding 
twenty  doUcrs,  besides  tbo  fees  of  witnesses,"  instead  of  "  costs  occas- 
ioned by  the  postponement," also  omitted  "in  the  discretion  of  the 
court  or  referee . " 

$  1030.  ($  506.)  When,  in  an  action  for  the  recoveiy  of 
money  only,  the  defendant  alleges  in  his  answer  that  before 
the  commencement  of  the  action  he  tendered  to  the  plaintiff 
the  full  amount  to  which  he  was  entitled,  and  thereupon  de- 
posits in  court  for  the  plaintiff  the  amount  so  tendered,  and 
the  allegation  be  found  to  bo  true,  the  plaintiff  cannot  recover 
costs,  but  must  pny  costs  to  the  defendant. 

25  Gal.  502;  28  C&l.  233;  32  Cal.  168. 

^  1031.  ($  507.)  In  an  action  prosecuted  or  defended  by  an 
executor,  administrator,  tmstee  of  express  trust,  or  a  person 
expressly  authorized  by  statute,  costs  may  be  recoTcred  as  in 
action  by  and  against  a  person  prosecuting  or  defending  in  his 
own  right;  but  such  costs  must  by  the  judgment,  be  made 
chargeable  only  upon  the  estate,  fund  or  party  represented, 
unless  the  court  directs  the  same  to  be  paid  by  the  plaintiff  or 
defendant,  personally,  for  mlamanagement  or  bad  faith  in  thd 
action  or  defence. 

6  Cal.  169. 

$  1033.  ($  508.)  When  the  decision  of  a  court  of  inferior 
jurisdiction  in  a  special  proceeding  is  brought  before  a  court 
of  higher  jurisdiction  for  a  review,  in  any  other  way  than  by 
appeal,  the  same  costs  must  be  allowed  as  in  cases  on  appeal, 
and  miy  be  collected  by  execution,  or  in  such  manner  as  the 
court  may  direct,  according  to  the  nature  of  the  case. 

$  1083.  (§  510.)  The  party  in  whose  favor  judgment  is  ren* 
dcred,  and  who  claims  his  costs,  must  deliver  to  the  clerk  qf 
the  court,  within  two  days  after  the  verdict  or  decision  of  if^e 
court,  a  memorandum  of  the  items  of  his  costs  and  necefijiHijy 
disbursements  in  the  action  or  proceeding,  which  men^oran- 
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dum  must  be  verified  by  the  oath  of  the  pariy  or  his  attorney, 
stating  that  the  items  are  coiTect,  and  that  the  disbursements 
have  been  necessarily  incurred  in  the  action  or  proceeding. 
Stat.  1855,  251. 

Stat.  1851, 131,  read  :  "The  party  in  whose  favor  Jud?men9  is  rendered 
and  -who  claims  his  costs,  shall  deliver  to  tho  clerk  of  the  court  a  racm- 
orandnm  of  tho  items  of  the  costs  to  which  ho  is  entitled.  Ho  may  in  • 
elude  in  the  costs  all  the  necessary  disbursements  in  the  action  or  pro- 
ceedingr>  including  tho  fees  of  officers  allowed  by  law,  tho  fees  of  wit- 
nesses, the  necessary  expenses,  taking  depositions  by  commission  or 
otherwise,  the  compensation  of  referees,  and  the  fees  paid  on  tho  com- 
mencement of  the  action,  or  on  filing  the  notice  of  appeal.  l?lio  mem- 
orandum shall  be  accompanied  by  tho  a£adavit  of  tho  party,  that  the 
items  aro  correct  to  the  best  of  his  knowledge  and  belief,  and  that  the 
disbursements  have  been  necessarily  incurred  in  tl30  action.  Tho  mem- 
orandum and  affidavit  shall  bo  delivered  to  tho  clerk  within  tv/enty-fonr 
hours  after  the  rendition  of  the  verdict,  or  the  costs  shall  be  deemed 
waived." 

3  Cal.  115;  11  CaL  341 ;  16  Gal.  403 ;  21  Cal.  143 ;  24  Cal.  350 ;  28  Cal.  245. 

$  1034.  (§  665. )  Whenever  costs  are  awarded  to  a  party  by  an 
appellate  court,  if  he  claims  such  costs,  he  must,  within  thirty 
days  after  the  remittitur  is  filed  with  the  clerk  below,  deliver 
to  such  clerk  a  memorandum  of  his  costs,  verified  as  prescribed 
by  the  preceding  section,  and  thereafter  he  may  have  an  exe- 
cution therefor  as  upon  a  judgments 

Stat.  1854,  73,  §77,  read:  "  Whenever  costs  are  awarded  to  a  party  by 
an- appellate  court,  such  iwirty  may  have  an  csecution  for  tho  same  on 
filing  a  remittitur  with  tho  clerk  of  tho  court  below,  and  it  sball  bo  the 
duty  of  such  clerk  whenever  tho  remittitur  is  filed,  to  issue  tho  execu- 
tion upon  application  therefor:  and  whenever  costs  aro  awarded  to  a 
party  by  an  order  of  any  court,  such  party  may  have  an  execution  there- 
for in  like  manner  as  upon  a  judgment." 

14  Cal.  241 ;  20  Cal.  51 ;  24  Cal.  350. 


$  1035.  ($  511.)  The  clerk  must  include  in  the  judgment 
entered  up  by  him,  any  interest  on  the  verdict  or  decision  of 
the  court,  from  the  time  it  was  rendered  or  made,  and  the 
costs,  if  the  same  have  been  taxed  or  ascertained ;  and  ho  must, 
within  two  days  after  the  same  are  taxed  or  ascertained,  if  not 
included  in  the  judgment,  insert  the  same  in  a  blank,  left  in 
the  judgment  for  that  purpose,  and  must  make  a  similar  inser- 
tion of  the  costs  in  the  copies  and  docket  of  the  judgment. 

Stat.  1861,  494. 

Stat.  1851, 132,  read :  "  The  clerk  shall  include  in  the  judgment  enter- 
ed up  by  him,  the  costs,  the  perc<>ntage  allowed,  and  any  interest  on  the 
verdict  from  the  time  it  was  rendered." 

16  Gal.  403 ;  30  CaL  78, 547 ;  33  Cal.  677 ;  37  Cal.  202. 
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$  1036.  ($  512.)  When  the  pluintiff  in  an  action  resides  oat 
of  the  state,  or  is  a  foreign  corporation,  security  for  the  costs 
and  charges,  which  may  be  awarded  against  such  plaintiff,  may 
be  required  by  the  defendant.  When  required,  all  proceedings 
in  the  action  must  be  stayed  until  an  undertaking,  executed  by 
two  or  more  persons,  is  filed  with  the  clerk,  to  the  effect  thai 
they  will  pay  such  costs  and  charges  as  may  be  awarded  against 
the  plaintiiT  by  judgment,  or  in  the  progress  of  the  action,  not 
exceeding  the  sum  of  three  hundred  dollars.  A  new  or  an  ad- 
ditional undertaking  may  be  ordered  by  the  court  or  judge, 
upon  proof  that  the  original  undertaking  is  insufficient  secu- 
rity, and  proceedings  in  the  action  stayed  until  such  new  os 
additional  imdertaking  is  executed  and  filed. 

19  Cal.  77. 

^  1037.  (^  514.)  After  the  lapse  of  thirty  days  from  the 
service  of  notice  that  security  is  required,  or  of  an  order  for 
new  or  additional  security,  upon  proof  thereof,  and  that  no 
undertaking  as  required  has  been  filed,  the  court  or  jadge  may 
order  the  action  to  be  dismissed. 

^  1033.  (N.  S.)  When  the  state  is  a  x^u'ty,  and  costs  axe 
awarded  against  it,  they  must  be  paid  out  of  the -state  treasury. 

$  1039.  (N.  S.)  When  a  county  is  a  party,  and  costs  are 
awarded  against  it,  they  must  be  paid  out  of  the  county 
treasury. 
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CHAPTER   VIL 

GENERAL  PROVISIONS. 

Bboxxoh  1046     Lost  papers,  how  sappliea. 

1046.  Papers  withoat  the  title  of  the  action,  or  with  -de- 

fective  title,  may  be  valid. 

1047.  Successive  actions  on  the  same  contract,  etc. 

1048.  Consolidation  of  several  actions  into  one. 

1049.  Actions,  when  deemoil  pending. 

1050.  Actions  to  determine  adverse  claims,  and  by^nretieB. 

1051.  Testimony,  when  to  be  taken  by  the  clerk. 

1052.  The  cl^rk  mnst  keep  a  register  of  actions. 

1053.  Two  of  three  referees,  etc.,  may  do  any  act. 

1054.  The  time  within  which  an  act  is  to  be  done -may 'he 

extended. 
1056.    Actions  against  a  shertfT  for  official  acts. 

1056.  Actions  may  be  prosecuted  in  the  SjKinish  language 

in  certain  counties. 

1057.  Undertaking  i  mentioned  in  this  code,  requisite  of. 

1058.  People  of  state  not  required  to  give  bonds  when  state 

is  a  party, 

^  1045.  ^N.  S.)  If  an  original  pleading  or  paper  be  lost,  the 
oourt  ixmy  authorize  a  copy  thereof  to  be  filed  and  used  instead 
of  the  original. 

^  104e.  ($  531.)  An  affidavit,  notice  or  other  paper,  without 
the  title  of  the  action  or  proceeding  in  which  it  is  made,  or 
^h  a  defective  title,  is  as  valid  and  effectual  for  any  purpose 
aa  if  duly  entitled,  if  it  intelligibly  refer  to  such  action  or  pro- 
ceeding. 

S  Cal.  94. 

^1047.  ($525.)  Successive  actions  may  be  maintained  upon 
the'  same  contract  or  transaction,  whenever,  after  the  former 
action,  a  new  cause  of  action  arises  therefrom. 

$  1048.  ($  526.)  Whenever  two  or  more  actions  are  pending 
at  one  time  between  the  same  parties  and  in  the  same  court) 
apon  causes  of  action  which  might  have  been  joined,  the  court 
may  order  the  actions  to  be  consolidated. 
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(  1049.  (N.  S.)  An  action  is  deemed  to  be  pending  from 
the  time  of  its  commencement  until  its  final  determination 
upon  appeal,  or  until  the  time  for  appeal  has  passed,  unless 
the  judgment  is  sooner  satisfied. 

$  1050.  ($  527.)  An  action  may  be  brought  by  one  person 
against  another  for  the  purpose  of  determining  an  adyerse 
claim,  which  the  latter  makes  against  the  former  for  money  or 
property  upon  an  alleged  obligation ;  and  also  against  two  or 
more  persons,  for  the  purpose  of  compelling  one  to  satisfy  a 
debt  due  to  the  other,  for  which  plaintiff  is  bound  as  a  surety. 

5  Cal.  82;  13  GaL  596;  24  C&l.  196. 

^  1051.  (^  633.)  On  the  trial  of  an  action  in  a  court  of  re- 
cord, if  there  is  no  short  hand  reporter  of  the  court  in  attend' 
ance,  either  party  may  require  the  clerk  to  take  down  the  testi- 
mony in  writing. 

Stat.  1854,  73,  §  75. 

1  CaL462,  470;  2  Col.  54, 161 ;  14  CaL  38. 

^  105a.  (^  528.)  The  clerk  must  keep  among  the  records  of 
the  court  a  register  of  actions.  He  must  enter  therein  the  title 
of  the  action,  with  brief  notes  under  it,  from  time  to  time,  of 
all  papers  filed  and  proceedings  had  therein. 

$  1053.  ($  529.)  "When  there  are  three  referees,  or  lilree 
arbitrators,  all  must  meet,  but  two  of  them  may  da  any  aot 
whif^h  might  be  done  by  all. 

^  1054»  ($  530.)  When  the  aot  to  be  done  relates  to  the 
pleadings  in  the  action,  or  the  undertakings  to  be  filed,  or  the 
jastifioation  of  sureties,  or  the  service  of  notices,  other  than  of 
appeal,  the  time  allowed  by  this  code  may,  before  the  time  ex- 
pires, be  extended,  upon  good  cause  shown,  by  the  court  in 
which  the  action  is  pending,  or  the  judge  thereof,  but  such  ex- 
tension cannot  exceed  twenty  days. 

Stat.  1861, 591,  read:  " The  time  within  which  an  act  is  to  be  done,  m 
provided  in  this  act,  shall  be  computed  by  excluding  the  first  day,  and 
including  the  last;  if  the  last  day  be  Sunday,  it  shall  be  exeluded. 
When  the  act  to  be  done  relates  to  the  pleadings  in  the  action,  or  the 
undertakings  to  be  ftled.  or  the  justification  of  sureties,  or  the  service 
of  notices,  other  thaja  of  appeal,  or  the  preparation  of  statements,  or  of 
bills  of  exceptions,  or  of  amendments  thereto,  the  time  allowed  1^  this 
act  may  be  extended,  upon  good  cause  shown,  by  the  court  in  which  the 
aotic  n  is  pending,  or  the  judge  thereof,  or  in  the  absence  of  such  judge 
from  the  county  in  which  the  action  is  pending,  by  the  ooonty  judge ; 
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botnoheztenflionthall  not  exceed  thirty  daijB  befond  the  time  pie* 
Mribed  bjr  this  set,  without  the  consent  of  the  adverse  putgr." 

Stat.  1851, 104,  read :  "  The  time  within  which  an  act  is  to  be  done,  as 
provided  in  this  act,  shall  be  compated  by  excladinR  the  first  day  and 
mclodinir  the  last.   If  the  lakt  day  be  Bonday,  it  shall  be  excluded." 

SICaLlOB. 

^  1055.  ($  645.)  If  an  action  is  brcmght  against  a  sheriff  for 
an  act  done  by  virtue  of  his  ofSoe,  and  he  give  written  notice 
thereof  to  the  sureties  on  any  bond  of  indemnity  received  by 
him,  the  judgment  recovered  therein  is  conclusive  evidence  of 
his  right  to  recover  against  such  sureties ;  and  the  court,  or 
judge  in  vacation,  may,  on  motion,  upon  notice  of  five  days, 
order  judgment  to  be  entered  up  against  them  for  the  amount 
80  recovered,  including  costs. 

21OaL438;2BCaL101. 

$  1050.  ($  646.)  In  the  counties  of  Monterey,  Ban  Luis 
Obiqw,  Santa  Barbara,  Los  Angeles  and  San  Diego,  if  the  de- 
fendant requires  it,  a  copy  of  the  summons  or  other  process  in 
the  Spanish  language  must  be  delivered  to  him ;  and  in  the 
counties  of  Santa  Barbara,  San  Luis  Obispo,  Los  Angeles,  San 
Diego  and  Monterey,  with  the  consent  of  both  parties,  the  pro- 
cess, pleadings  and  other  proceedings  in  a  cause,  may  be  in  the 
Spanish  language. 


requires  It;    also  omitted  the  words 

"muBt  be  delivered  to  him ; "  alA  inserted  "  it  shall  be  lawful "  between 
"Monterey  "and  "with  the  consent;"  also  **to  have"  between  "both 
parties"  and  "the  process;  "  also  omitted  the  words  "may  be." 

Stat.  18iJ7,  29,  was  same  as  stat.  1862.  adding  the  counties  of  Santa 
Clara,  Santa  Oruz  and  Contra  Costa  in  the  first  clause ;  and  Santa  Cruz 
in  the  last  clause. 

Stat.  1851. 192,  was  same  as  stat.  18S7,  omittinir  from  the  last  clauae 
thereof.  If onterey,  and  Santa  Cruz ;  also  prefixing:  the  words  "  whenever 
a  sammons  or  otner  process,  is  served  upon  a  party  who  is  unable  to  read, 
er  who  does  not  understand  the  Englien  languaere.it  shall  be  the  duty 
of  the  officer  making  the  service  to  explain  to  such  party,  the  nature  of 
the  summons,  or  other  process." 

^  1057.  ((  650.)  In  all  cases  where  an  undertaJdng  with 
soretieB  is  required  by  the  provisions  of  this  code,  the  officer 
ta)dng  the  same  must  require  the  sureties  to  accompany  it  with 
*tn  affidavit  that  they  are  each  residents  and  householders  or 
freeholders  vjUhin  the  state,  and  are  each  worth  the  sum  speci- 
fied in  the  undertaking,  over  and  above  all  their  just  debts  and 
liahilities,  exclusive  of  property  exempt  from  execution ;  but 
C.  O.  p.— 80 
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when  the  amount  8X)ecified  in  the  undertaking  exceeds  three 
thousand  dollars,  and  there  are  more  than  two  sureties  there- 
on, they  may  state  in  their  affidavits  that  they  are  severally 
worth  amounts  less  than  that  expressed  in  the  undertaking,  if 
the  whole  amount  be  equivalent  to  that  of  two  sufficient  sure- 
ties. 

Stat.  1854, 71,  S  62,  read  "the  jod^re,  jnstioe.oleirk  or  other  offioer"  in. 
stead  of  "the  officer." 

Applied  to  guardians  by  0^09. 

2  Cal.  562 ;  7  Oal.  514 ;  13  Cal.  606 ;  28  Csl.  12. 

^  1058»  In  any  civil  action  or  proceeding  wherein  the 
state  or  the  people  of  the  state  is  a  party  plaintiff,  or  any  state 
officer,  in  his  official  capacity  or  on  behalf  of  the  state,  or  any 
county,  city  or  town,  is  a  party  plaintiff  or  defendant,  no  bond, 
written  undertaking  or  security  can  be  requirad  of  the  state  or 
the  people  thereof,  or  any  officer  thereof,  or  of  any  county, 
city  or  town ;  but  on  complying  with  the  other  provisions  of 
this  code,  the  state  or  the  people  thereof,  or  any  state  officer 
acting  in  his  official  capacity,  have  the  same  rights,  remedies 
and  benefits  as  if  the  bond,  undertaking  or  security  were  given 
and  approved  as  required  by  this  code. 

Vide  Stat.  1863-61,  261. 

Also  Stat.  1856,  26. 

Also  Stat.  1859, 22^. 
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OF  SPECIAL  PROOEEDII^GS 


OP  A  CrVXL  NATUEE. 


TrriiB        I.   Of   Wbits    of    Mandate    and    Psohibition. 

$$  1067-1110. 

Of  Contesting  Elections.    $$  1111-1127. 

Of  Sumhaby  Pbooeedzngs.    $$  1132-1178. 

Of  Bnfobcement  of  Liens.    $$  1180-1206. 

Of  Comteupt.    ^  1209^1262. 

Of  Yoluntabt  Dissolution  of  Cobpobations. 
$^  1227-1233. 

Of  Eminent  Domain.    $$  1237-1263. 

Of  Escheated  Estates.    $$  1269-1272. 

Of  Change  of  Names.    $$  127&>1278. 

Of  Abbitbations.    $$  1281-1290. 

Of  Pbogeedinos  in  Pbobate  Coubts.    6$  1298- 
1346. 
Titlb    Xn.    Of  Sole  Tbadebs.    $$  1811-1821 


TlTT.K 

U. 

TiTTiK 

Ml. 

Title 

IV. 

TlTLP. 

V. 

TlTLR 

VI. 

Title 

VU. 

Title  VIII. 

TiTT.FJ 

IX. 

TirT.R 

X. 

Title 

XI. 
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PRELlfflNARY  PROVISIONS. 

Section  1063.    Partieg,  how  designated. 

1064.    Judgsient  and  order  same  meaning  as  in  civil  actions. 

$  1063.  The  party  prosecuting  a  special  proceeding  may 
be  known  as  the  plaintiff,  and  the  adverse  party,  as  the  defend- 
ant. 

Fide  §308. 

$  1064:.  A  judgment  in  a  special  proceeding  is  the  final  de- 
termination of  the  rights  of  the  parties  therein.  The  defini- 
tions of  a  motion  and  an  order  in  a  civil  action  are  applicable 
to  similar  acts  in  a  speci&I  proceeding. 

Vida  i%  577-1003. 


TITLE    I. 

OP  WBITS  OF  REVIEW,  MANDATE  AND  PBOHIBITION. 

Chapteb  I.  Wbtt  of  beview. 

ir.  Wbit  of  mandate. 

m.  Writ  of  prohibition. 

rV.  Writs  of  beview,  mandate  and  PBomBinoN 

MAT  ISSUE  AND  BE  HEARD  AT  OSAMBEBS. 
y.      B17I4ES  OF  PRACTICE  AND  APPEALS. 
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CHAPTER  L 

WBET  OP  REVIEW. 

fltrauM  1067.    Writ  of  icriew  defined. 

IOCS.    VHisn.  and  hj  what  courts  giukted. 

1069.  Applicatian  for.  how  made. 

lOTO.  The  writ  to  be  directed  to  tlie  lnfeiiariiilraiia],-eto. 

ion.  Contents  of  the  writ. 

1073.  Proceedings  in  inferior  cooct  maj  be  stajed,  or  not. 
10T3.  Service  of  the  writ. 

1074.  Ihe  review  under  the  writ,  extent  of. 

1075.  A  defective  return  of  the  writ  maj  be  perfected. 

Hearing  and  judgment. 

1070.  Gopf  of  judgment  must  be  sent  to  the  inferior  tti- 

bunaL 
1077.    Judgment  roOa, 

§  106T.  (^  455.)  The  writ  of  oertionri  fmut  henafter  he 
known  as  the  writ  of  review. 

Stat.  1851, 123,  lead  "wobj  be  denominated." 

$  1068.  ($  456.)  A  writ  of  review  may  be  gnunted  by  any 
court,  except  a  police  or  justice's  court,  when  an  inferior  tri- 
bunal, board  or  officer,  exercising  judicial  functions,  has  ex- 
ceeded the  jurisdiction  of  such  tribunal,  board  or  officer,  and 
there  is  no  appeal,  nor,  in  the  judgment  of  the  court,  any  plain, 
speedy  and  adequate  remedy. 

Stat.  18S1, 12>,  read:  "This  writ  may  be  granted  on  applioation.  bgr 
any  court  of  Uiia  state,  except  a  jastice*8,  reoorder's,  or  mayor's  co'art: 
tho  writ  shall  be  granted  in  all  cases  when  an  inferior  tribunal,  board  or 
officer,  exercising  judicial  fimotions,  has  exceeded  the  jurisdiction  of 
such  tribunal,  board  or  officer,  and  there  is  no  appeal,  nor  in  the  judg- 
ment of  the  court,  any  plain,  speedy  and  adequate  remedy." 

1  CaL  192. 18T;  2  Cal.  263;  4 Cal.  185;  5Cal.  476;  7  Cal.  113,  244;  8  Cal.  06; 
10  Cal.  316;  14  Cal.  479;  18  Cal.  49;  19  Cal.  78;  21  Cal.  166:  22  Cal.  463;  23 
Cal.  492;  2S  Cal. 94;  28  CaL  115;  30  Cal.  S8;  85  Cal.  269;  39  Cal.  670;  40  Cal. 
344,  479,  481,  612. 

As  to  jurisdiction,  see  gg  43, 87,  and  8& 
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$  1069.  ($  457.)  The  application  must  be  made  on  affiadavit 
by  the  party  beneficially  interested,  and  the  court  may  require 
a  notice  of  the  application  to  be  given  to  the  adverse  party,  or 
may  grant  an  order  to  show  cause  why  it  should  not  be  allowed, 
or  may  grant  the  writ  without  notice. 

$  1070.  ($  458.)  The  wjrit  may  be  directed  to  the  inferior 
tribunal,  board  or  officer,  or  to  any  other  person  having  the 
custody  of  the  record  or  proceedings  to  be  certified.  When 
directed  to  a  tribunal,  the  clerk,  if  there  be  one,  must  return 
the  writ  with  the  transcript  required. 

32Cal.  582:  34Cal.  352. 

$  1071.  ($  459.)  The  writ  of  review  must  command  the 
party  to  whom  it  is  directed  to  certify  fully  to  the  court  issuing 
the  writ,  at  a  specified  time  and  place,  a  transcript  of  the  re- 
cord and  proceediDgs  (describing  or  referring  to  them  with 
conv^ent  certainty) ,  that  the  same  may  be  reviewed  by  the 
court;  and  requiring  the  party,  in  the  meantime,  to  desist 
from  further  proceedings  in  the  m^'tter  to  be  reviewed. 

$  107$d.  ($  460.)  If  a  stay  of  proceedings  be  not  intended, 
the  words  requiring  the  stay  must  be  omitted  from  the  writ ; 
these  words  may  be  inserted  or  omitted,  in  ihe  sound  discre- 
tion of  the  court ;  but  if  omitted,  the  power  of  the  inferior 
court  or  officer  is  not  suspended  or  the  proceedings  stayed. 

(  1073.  ($  461.)  The  writ  must  be  served  in  the  same  man- 
ner as  a  summons  in  civil  action,  except  when  otherwise  ex- 
pressly directed  by  the  court. 

$  1074.  (^  462.)  The  review  upon  this  writ  cannot  be  ex- 
tended further  than  to  determine  whether  the  inferior  tribunal, 
board  or  officer  has  regularly  pursued  the  authority  of  such 
tribunal,  board  or  officer. 

14  Cal.  479 :  29  Cal.  459.  632 ;  35  Cal.  289.     . 

^  1075.  ($  4f)3.)  If  tke  return  of  the  writ  be  defective,  the 
court  may  order  a  further  return  to  be  made.  When  a  full 
return  has  been  made,  the  court  must  hear  the  parties,  or  such 
of  them  as  may  attend  for  that  purpose,  and  may  thereupon 
give  judgment,  either  affirming  or  annulling,  or  modifying  the 
proceedings.  Jjelo  w. 

S2  Cid.  50,  562, 
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^  1076.  (^  461.)  A  copy  of  the  jadgment,  signed  by  the 
clerk,  most  be  transmitted  to  the  inferior  tribunal,  board  or 
officer  having  the  costody  of  the  record  or  proceeding  certified 
up. 

^  1077.  (^  465.)  A  copy  of  the  jadgment,  signed  by  the 
derk,  entered  npon  or  attached  to  the  writ  and  return,  con- 
stitute the  jadgment  roll. 

SteL  1851»  m, added  the  words:  "If  the  proceeding  bo  bad  in  any 
other  than  the  saiirenie  court,  an  appeal  may  be  taken  from  the  jud^ 
ment  in  the  aaane  manner,  and  npon  the  same  terms,  as  from  a  jndsment 
in  a  ci¥il  action." 
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CHAPTEE  n. 

WRrr  OP  MANDATE. 

tJsoTzoN  1034.  Mandate  defined. 

108  >.  When  and  by  what  court  issued. 

1C86.  Writ,  when  and  upon  what  to  issue. 

1087.  Mast  be  either  alternative  or  peremptory.  Substance. 

1088.  If  the  application  be  without  notice,  the  altemative 

writ  loay  issue;  otherwise,  the  peremptory.  Notice 
and  default. 

1089.  The  advc  rse  party  may  answer  under  oath. 

1090.  If  an  essential  question  of  fact  is  raised,  the  court 

may  order  a  jury  trial. 
1C91.    The  applicant  may  demur  to  the  answer  or  counter- 
vail  if  by  proof. 

1092.  Motion  for  new  trial,  where  made. 

1093.  The  clerk  must  transmit  the  verdict  to  the  court 

where  the  motion  is  i>eaiilng,  after  which  the  hear- 
ing shall  be  had  on  motion. 

1094.  If  no  answer  be  made,  or  if  the  answer  raise  no  ma- 

terial issue  of  fact,  the  hearing  must  be  before  the 
court. 

1095.  If  the  applicant  succeed,  he  may  have  damages,  costs 

and  a  peremptory  mandate 
1090.    Service  of  the  writ. 
1097.    Penalty  for  disobedience  to  the  writ. 

$  1084:.  (^  46C.)  The  writ  of  mandamus  must  hereafter  he 
designated  tlio  writ  of  mandate. 

Stat.  I'Sol,  124,  read  "may  be  denominated." 

$  1085.  (^  437.)  It  may  be  issued  by  any  court,  except  a 
justice's  or  xx)llce  court,  to  any  inferior  tribunal,  corporation, 
board  or  person,  to  compel  the  performance  of  an  act  which 
the  law  specially  enjoins,  as  a  duty  resulting  from  an  office, 
trust  or  station ;  or  to  compel  the  admission  of  a  party  to  the 
use  and  enjoyment  of  a  right  or  office  to  which  he  is  entitled, 
and  from  which  he  is  unlawfully  precluded  by  such  inferior 
tribunal,  corporation,  board  or  person. 
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Stat.  1851,  12t,  read:  "Justice's,  recorder's  or  mayor's"  instead  of 
"justice's  or  police." 

1  Cal.  143;  2  Cal.  16»,  2(5;  3  Cal.  167;  4  Oal.  176  ;6  Cal.  254,  440;  7  Cal. 
130,  286;  11  Cal.  42;  16  Cal.  11;  17  Cal.  132;  29  Cal.  72, 318;  21  Cal.  419,  668; 
22  Cal.  34 :  24  Cal.  78 ;  23  Cal.  26, 652 ;  27  Cal.  655 ;  28  Cal.  619 ;  30  Cal.  244,  325, 
435,  596,  645;  31  Cal.  215;  33  Cal.  487;  35  Cal.  213;  36  Cal.  283;  39  Cal.  18ft, 
411.  593. 

Where  writ  will  not  lie :    1  Cal.  152 ;  10  Cal.  376;  14  Cal.  230 ;  29  CaL  907 : 
28  Cal.  166 ;  30  Cal.  244 ;  37  Cal.  532 ;  39  Cal.  411. 
See  authorities  under  next  section. 
As  to  jurisdiction,  see  §8  43,  57  and  85. 

^  1086.  (^  468.)  The  writ  must  be  issued  in  all  cases  where 
there  is  not  a  plain,  speedy,  and  adequate  remedy,  in  the  ordi- 
nary course  of  law.  It  must  be  issued  upon  affidavit,  on  the 
application  of  the  party  beneficially  interested. 

2  Cal.  594;  3  Cal.  167;  4  Cal.  176;  7  Cal.  130,  276;  9  Cal.  7. 18;  10  Gal.  211; 
14 Cal.  640;  15 Cal.  149;  20  Cal.  72;  22  Cal.  34, 142;  24  CaL  78;  26 Cal.  641 ;  29 
Gal.  210, 427 ;  36  CaL  283, 595 ;  40  Cal.  278. 


§  1087.  ($  469.)  The  writ  may  be  either  alternative  or 
peremptory.  The  alternative  writ  must  state  generally  the 
allegation  against  the  party  to  whom  it  is  directed,  and  com- 
mand such  party,  immediately  after  the  receipt  of  the  ^mt,  or 
at  some  other  specified  time,  to  do  the  act  required  to  be  per- 
formed, or  to  show  cause  before  the  court,  at  a  specified  time 
and  place,  why  he  has  not  done  so.  The  peremptory  writ  must 
be  m  a  similar  form,  except  that  the  words  requiring  the  party 
to  show  cause  why  he  has  not  done  as  commanded  must  be 
omitted,  and  a  return  day  inserted. 

1  Cal.  143. 

$  1088.  ($  470.)  When  the  application  to  the  court  is  made 
without  notice  to  the  adverse  party,  and  the  writ  be  allowed,  the 
alternative  must  be  first  issued ;  but  if  the  application  bo  upon 
due  notice,  and  the  writ  be  allowed,  the  peremptory  may  be 
issued  in  the  first  instance.  The  notice  of  the  application, 
when  given,  must  be  at  least  ten  days.  The  writ  cannot  be 
granted  by  default.  The  case  must  be  heard  by  the  court, 
whether  the  adverse  party  appear  or  not. 
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$  1089.  (}  471.)  On  the  return  of  the  altemative,  or  the  day 
on  which  the  application  for  the  writ  is  noticed,  the  party  on 
whom  the  writ  or  notice  has  been  served  may  show  cause  by 
answer  under  oath,  made  in  the  same  manner  as  an  answer  to 
a  complaint  in  a  civil  action. 

Stat.  1851, 12-'>,  inserted  "  or  such  farther  day  as  the  court  may  allow,** 
l)etween  "  noticed  "  and  "  the  party." 

27  Cal.  665;  30  Gal.  244. 

$  1090.  (^  472.)  If  an  answer  be  made,  which  raises  aques. 
tion  as  to  a  matter  of  fact  essential  to  the  determination  of  the 
motion,  and  affecting  the  substantial  rights  of  the  parties,  and 
upon  the  supposed  truth  of  the  allegation  of  which  the  appli- 
cation for  the  writ  is  based,  the  court  may,  in  its  discretion, 
order  the  question  to  be  tried  before  a  jury,  and  postpone  the 
argument  until  such  trial  can  be  had,  and  the  verdict  certified 
to  the  court.  The  question  to  be  tried  must  be  distinctly  stated 
in  the  order  for  trial,  and  the  county  must  be  designated  in 
which  the  same  shall  be  had.  The  order  may  also  direct  the 
jury  to  assess  any  damages  which  the  applicant  may  have  «a&- 
tained,  in  case  they  find  for  him, 

2  Oal.  165;  9 Cal.  19;  30  Cal.  325 

^  1091.  ($  473.)  On  the  trial,  the  applicant  is  not  precluded 
by  the  answer  from  any  valid  objection  to  its  sufficiency,  and 
may  countervail  it  by  proof  either  in  direct  denial  or  by  way 
of  avoidance. 

$  I09$d.  (^  474.)  The  motion  for  new  trial  must  be  made  in 
the  court  in  which  the  issue  of  fact  is  tried. 

Stat.  1851, 125,  read :  "If  either  party  be  dissatisfied  with  the  verdict 
of  the  jury,  he  may  move  for  a  new  trial  upon  a  statement  prepared  as 
provided  in  section  one  hundred  and  ninety-five.  The  motion  for  a  new 
trial  may,  upon  reasonable  notice,  be  brought  on  before  the  judge  of  the 
court  in  which  the  cause  was  tried,  either  in  term  or  vacation.  If  a  new 
trial  be  granted,  the  jury  shall,  within  five  days  thereafter,  unless  the 
parties  agree  on  a  longer  time,  be  summoned  Jto  try  the  issue.  After  a 
seeond  verdict  in  favor  of  the  same  party,  a  new  trial  shall  not  be  had." 

^  109Q.  (^  475.)  If  no  notice  of  a  motion  for  a  new  trial  be 
given,  or,  if  given,  the  motion  be  denied,  the  clerk,  within  five 
days  after  rendition  of  the  verdict  or  denial  of  the  motion, 
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must  transmit  to  the  court  in  which  the  application  for  the 
writ  is  pending,  a  certified  copy  of  the  verdict  attached  to  the 
order  of  trial ;  after  which  either  party  may  bring  on  the  argu- 
ment of  the  application,  upon  reasonable  notice  to  the  adverse 
party. 

$  1094.  ($  476.)  If  no  answer  be  made,  the  case  must  be 
heard  on  the  papers  of  the  applicant.  If  an  answer  be  made 
which  docs  not  raise  a  question  such  as  is  mentioned  in  section 
ten  hundred  and  eighty-eight,  but  only  such*matters  as  may  be 
explained  or  avoided  by  a  reply,  the  court  may,  in  its  discre- 
tion, gi'ant  time  for  replying.  If  the  answer,  or  answer  and 
r^ly,  raise  only  questions  of  law,  or  put  in  issue  immaterial 
statements,  not  affecting  the  substantial  rights  of  the  parties, 
the  court  must  proceed  *o  hear,  or  fix  a  day  for  hearing,  the 
argument  of  the  case. 

§  1095.  ($  477.)  If  judgment  be  given  for  the  applicant,  he 
may  recover  the  damages  which  he  has  sustained,  as  found  by 
the  jury,  or  as  may  be  determined  by  the  court  or  referees, 
upon  a  reference  to  be  ordered,  together  with  costs ;  and  for 
Bucli  damages  and  costs  an  execution  may  issue ;  and  a  peremp- 
tory mandate  must  also  be  awarded  without  delay. 

^  1096.  (^  478.)  The  writ  must  be  served  in  the  same  man- 
ner as  a  summons  in  a  civil  action,  except  when  otherwise  ex- 
pressly directed  by  order  of  the  court.  Service  upon  a  majority 
of  the  members  of  any  board  or  hody,  is  service  upon  the  board 
or  body,  whether  at  the  time  of  the  service  the  board  or  body 
was  in  session  or  not. 

^  1097.  (^  479.)  When  a  peremptory  mandate  has  been  is- 
sued and  directed  to  any  inferior  tribunal,  corporation,  board 
or  person,  if  it  ajypear  to  the  court  that  any  member  of  such 
tribunal,  corporation  or  board,  or  such  person  upon  whom  the 
writ  has  been  personally  served,  has,  without  just  excuse,  re- 
fused or  neglected  to  obey  the  same,  the  court  may,  upon  mo- 
tion, impose  a  fine  not  exceeding  one  thousand  dollars.  In  case 
of  persistence  in  a  refusal  of  obedience,  the  court  may  order 
the  party  to  be  imprisoned  for  a  period  not  exceeding  three 
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months,  and  may  make  any  orders  necessary  and  proper  for 
the  complete  enforcement  of  the  writ.  If  a  fine  be  imposed 
upon  a  judge  or  officer  who  draws  a  salary  from  the  state  or 
county,  a  certified  copy  of  the  order  must  be  forwarded  to  the 
controller  or  county  treasurer,  as  the  case  may  be,  and  the 
amount  thereof  may  be  retained  from  the  salary  of  such  judge 
or  officer. 

Stat.  18dl,  126,  added  the  words  "  such  judge  or  officer  for  his  wilful 
disobedience  shall  also  be  deemed  guilty  of  a  misdemeanor  in  office." 

lCaL188:  16Cal.  11. 
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CHAPTEE  in, 

WRIT  OF  PROHIBITION. 

Bacziox  1102.  Prohibition  defioecL 

1103.  Where  and  when  issned. 

1104.  Writ  may  be  alternative  or  peremptory.    Form  of. 

1105.  Certain  proyifiions  of  the  jMrecedisg  chapter  appli- 

cable. 

(  1103.  (N.  8.)  ^he  writ  of  prohibition  is  the  counterpart 
of  the  writ  of  mandate.  It  arrests  the  proceedings  of  any  tri. 
banal,  corporation,  board  or  person,  when  such  proceedings 
are  without  or  in  excess  of  the  jarisdiction  of  such  tribunal, 
corporation,  board  or  person. 

^  1103.  (N.  S.)  It  may  be  issued  by  any  court  except  police 
or  justices'  courts,  to  an  inferior  tribunal  or  to  a  corporation, 
board  or  person,  in  all  cases  where  there  is  not  a  plain,  speedy 
and  adequate  remedy  in  the  ordinary  course  of  law.  It  is  is- 
sued upon  affidavit,  on  the  application  of  the  person  beneficially 
interested. 

30GaL244. 

As  to  jarisdiction,  see  %i  43,  S7  and  85i. 

f  1104^.  (N.  S.)  The  writ  must  be  either  alternative  or  per- 
emptory. The  alternative  writ  most  state  generally  the  alle- 
gation against  the  party  to  whom  it  is  directed,  and  command 
sach  party  to  desist  or  refrain  from  further  proceedings  in  the 
action  or  matter  specified  therein,  until  the  further  order  of  the 
court  from  which  it  is  issued,  and  to  show  cause  before  such 
court,  at  a  specified  time  and  place,  why  such  party  should  not 
be  absolutely  restrained  from  any  further  proceedings  in  such 
acfion  or  matter.  The  peremptory  writ  must  be  in  »  similar 
form,  except  that  the  words  requiring  the  party  to  show  cause 
ihy  he  should  not  be  absolutely  restrained,  etc.,  must  be 
omitted  and  a  return  day  inserted. 

^  U05«  (N.  S.)  The  provisions  of  the  preoeeding  chapter,  - 
eioept  of  the  four  first  sections  thereof,  apply  to  this  pro- 
ceeding. 

o.  c.  p. — 31 
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CHAPTEB  IV. 

WRITS   OF  REVIEW,  MAia)ATE   AND   PROHIBITIOK 
HAY  ISSUE  AND  BE  HEARD  AT  CHAMBERS. 

SxonON  1108.    Writs  of  review,  mandate  and  prohibition  may  issue 
and  be  heard  at  chambers. 

(  1108.  ($  653.)  Writs  of  review,  mandate  and  prohibition 
may  be  issued  by  any  three  of  the  justiees  of  the  supreme  court t 
or  by  any  district  or  county  judge,  in  vacation,  and  may,  in  the 
discretion  of  the  justices  or  judge  issuing  the  writ,  be  made 
returnable  and  a  hearing  thereon  be  had  in  vacation. 

Vide  H  143  and  163. 

Stat.  1851, 72,  §  6\  read :  "  Writs  of  certiorari  and  mandamus,  may  be 
issued  in  the  cases  prescribed  by  said  act,  by  a  judge  of  the  supreme 
court,  district  court,  or  county  court,  in  vacations,  and  may  in  the  dis- 
cretion of  the  judge  issuing  the  writ,  be  nMlde  returnable,  and  a  hearing 
maj  be  had  on  the  return  thereof  in  the  vacation  " 


CHAPTER  V. 

RULES  OF  PRACTICE  AND  APPEALS. 

SicmoN  1109.    Certain  provisions  of  part  two  applicable. 
1110.    Same, 

(  1109.  Except  as  otherwise  provided  in  this  title  the  pro- 
visions of  Part  n,  of  this  code,  are  applicable  to,  and  constitute 
the  rules  of  practice  in  the  proceedings  mentioned  in  this  title. 

^  1110.    The  provisions  of  Part  n,  of  this  code,  relative  to 
*  new  trials  and  appeals, 'except  in  bo  far  as  they  are  inoomsiBtent 
with  the  provisions  of  this  title,  apply  to  the  proceedings  men- 
tioned in  this  title. 
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TITLE    II, 

OP  CONTESTING  CERTAIN  ELECTIONS. 

SECTION  1111.    Who  may  contest,  and  grounds  of  contest 

1112.  Irregularity  and  improper  conduct  of  judges,  -vrhcn 

to  annul  elections. 

1113.  "When  not  to. 

1114.  Illegal  votes,  when  not  to  vitiate  election. 

1115.  Proceedings  on  contest. 

1116.  Statement  of  cause  of  contest.    "When  based  on  re" 

ception  of  illegal  votes,  contestant  to  A-  liver  to 
respondent  a  list  of  votes  claimed  to  be  illegal. 

1117.  Statement  of  cause  of  contest ;  want  uf  form  not  to 

vitiate. 

1118.  County  Judge  to  hold  special  term  for  trial  of  con- 

test. 

1119.  Clerk  to  issue  citation  to  respondent. 

1120.  Witnesses— attendance  of,  how  enforced. 

1121.  Power  of  court.    Adjournment  of  t  ourt. 

1122.  Rules  to  govern  court  in  trial  of  contest. 

1123.  Court  may  declare  who  was  elected. 

1124.  Fees  of  officers  and  witnesses. 

1125.  Coats. 

1126.  Appeal. 

1127.  When  election  void  and  office  vacant. 

^  IIU.  Any  elector  of  the  county  may  contest  the  right  of 
iuy  person  declared  elected  to  an  office  to  be  exercised  in  and 
for  such  county ;  and,  also,  any  elector  of  a  township  may  con- 
test iSie  right  of  any  person  declared  elected  to  any  office  in 
and  for  such  township,  for  any  of  the  following  causes : 

1.  For  malconduct  on  the  part  of  the  board  of  judges,  or 
My  member  thereof. 

2.  When  the  person  whose  right  to  the  office  is  contested 
was  not;  at  the  time  of  the  election,  eligible  to  such  office. 

3.  When  the  person  whose  right  is  contested  has  given  to 
•ny  elector  or  inspector,  judge  or  clerk  of  the  election,  any 
bribe  or  reward,  or  has  offered  any  such  bribe  or  reward  for 
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tiie  purpose  of  procuring  his  election,  or  has  committed  any 

other  offence  against  the  eteetive  franchise  defined  in  Title  IV, 

Fart  I,  of  the  penal  code, 

4.    On  account  of  illegal  votes. 

Btat.  1850, 101,  §  51,  omitted  the  words  in  i/dUeg  and  inserted  an  addi- 
tional subdivision,  in  the  following  words:  "When  the  person  whose 
rij^ht  is  contested  shall  have  been,  previous  to  such  election,  convicted 
of  an  infamous  crime  by  any  court  of  competent  jurisdiction,  such  con- 
viction not  having  been  reversed,  nor  suchiMrson  relieved  from  the  legal 
infamy  of  such  conviction." 

Generally:  13  Cal.  115;  23  Oal.  314;  21  Cal  449;  28  Gal.  123;  30  Cal.  325; 
31Cal.82;  34Cal.B35. 

SuB-DivisiON  1 :  2  Cal.  135;  12  CaL  352:  26  CaL  161 ;  31  GaL  82. 
Sub-division  3:  27  Gal.  655. 

SuB-DivisiON  4 :    14  GaL  479 ;  28  CaL  123 ;  84  Gal.  273. 

«, 

$  1113.  No  irregularity  or  improper  conduct  in*  the  pro- 
ceedings of  the  judges,  or  any  of  them,  is  such  malconduct  as 
avoids  an  election,  unless  the  irregularity  or  improper  conduct 
is  such  as  to  procure  the  person  whose  right  to  the  office  is 
contested  to  be  declared  elected  when  he  had  not  received  the 
highest  number  of  legal  votes. 

Stat.  ISoO,  101,  §  52,  substantially  the  same. . 

12  Gal.  352 ;  31  Cal.  173 ;  34  Gal.  273, 635. 

$  1113.  When  any  election  held  for  an  ofQce  exercised  in 
and  for  a  county  is  contested  on  account  of  any  malconduct  on 
the  part  of  the  board  of  judges  of  any  township  election,  or 
any  member  thereof,  the  election  cannot  be  annulled  and  set 
aside  upon  any  proof  thereof,  unless  the  rejection  of  the  vote 
of  such  township  or  townships  would  change  the  result  as  to 
such  office  in  the  remaining  vote  of  the  county. 

Stat.  1850, 101,  §  53. 

20  Gal.  5D;  31  CaL  173. 

$  1114:.  Nothing  in  the  fourth  ground  of  contest,  specified 
in  section  eleven  hundred  and  eleven,  is  to  be  so  construed  as  to 
authorizd  an  election  to  be  set  aside  on  account  of  illegal  votes, 
unless  it  appear  that  a  number  of  illegal  votes  has  boen  given 
to  the  person  whose  right  to  the  offise  is  contested,  which,  if 
taken  from  him,  would  reduce  the  number  of  his  legal  votes 
balow  th3  numbar  of  votas  given  to  soma  othar  parsoa  for  the 
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Mine  office,  after  deducting  therefrom  the  illegal  votes  which 
may  be  shown  to  have  been  given  to  such  other  person. 

Stat.  18J0. 101,  i  61 

^  1115.  When  an  elector  contests  the  right  of  any  per- 
son declared  elected  to  such  office,  he  must,  ^vithin  forty  days 
after  the  return  day  of  the  election,  file  with  the  county  clerk 
a  written  statement,  setting  forth  specifically : 

1.  The  name  of  the  party  contesting  such  election,  and  that 
he  is  an  elector  of  the  district,  county  or  township,  as  the  case 
may  be,  in  which  such  election  was  held. 

2.  The  name  of  the  person  whose  right  to  the  office  is  con- 
tested. 

3.  The  office. 

4.  The  particular  grounds  of  such  contest. 

Which  statement  must  be  verified  by  the  affidavit  of  the  con- 
testing party,  that  the  matters  and  things  therein  contained 
are  true. 

Stat.  1851, 182,  S  10,  substantially  the  same,  adding  the  words  "as  he 
TQxily  believes." 
IS  CaL  117 ;  SO  Cal.  S93;  31  Cal.  261. 

(  1116*  When  the  reception  of  illegal  votes  is  alleged  as 
a  cause  of  contest,  it  is  sufficient  to  state  generally,  that  in  one 
or  more  specified  townships,  illegal  votes  were  given  to  the 
person  whose  election  is  contested,  which,  if  taken  from  him, 
wfll  reduce  the  number  of  his  legal  votes  below  the  number  of 
legal  votes  given  to  some  other  person  for  the  same  office;  but 
no  testimony  can  be  received  cf  any  illegal  votes,  unless  the 
party  contesting  such  election  deliver  to  the  opposite  party,  at 
least  three  days  before  such  trial,  a  written  list  of  the  number 
of  illegal  votes,  and  by  whom  given,  which  he  intends  to  prove 
on  such  trial ;  and  no  testimony  can  be  received  of  any  illegal 
votes  except  such  as  are  specified  in  such  lists. 

Stat.  1S«0, 101,  i  57,  substantially  the  same. 

3V  Cal.  39a 

I  1117.  No  statement  of  the  grounds  of  contest  will  be 
rejected,  nor  the  proceedings  dismissed  by  any  court  for  want 
of  form,  if  the  grounds  of  contest  are  alleged  with  such  cer- 
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tainty  as  will  advise  the  defendant  of  the  particular  prooeeding 
or  cause  for  which  such  election  is  contested. 
Stat.  1850, 101,  §  58,  substantially  the  same. 

$  1118.  Upon  the  statement  being  filed,  the  county  clerk 
most  inform  the  judge  of  the  county  court,  who  must  give 
notice  and  order  a  special  term  of  court  to  he  held  at  the  court 
house  of  the  proper  county,  on  some  day  to  be  named  by  him, 
not  less  than  ten  nor  more  than  twenty  days  from  the  date  of 
such  notice,  to  hear  and  determine  such  contested  election. 

Stat.  1855, 161,  g  8. 
ISCal.  145;  23  Cal.  123. 

^  1119.  The  clerk  must  also,  at  the  same  time,  issue  a 
citation  for  the  person  whose  right  to  the  office  is  contested,  to 
appear  at  the  time  and  place  specified  in  the  notice,  which  cita- 
tion must  be  delivered  to  the  sherifiT  and  be  served  upon  the 
party  in  person,  or,  if  he  cannot  be  found,  by  leaving  a  copy 
thereof  at  the  house  where  he  last  resided. 

Stat.  1850, 101,  §  &. 

34  Cal.  635. 

$  11^0.  The  clerk  must  Issne  subpoenas  for  witnesses  at 
the  request  of  either  party,  which  must  be  served  as  other 
subpoenas ;  and  the  county  court  has  full  power  toissue  attach- 
ments to  compel  the  attendance  of  witnesses  who  have  been 
subpoened  to  attend. 

Stat.  1855, 161,  g  9,  substantially  the  same 

^  liai.  The  court  must  meet  at  the  time  and  place  desig- 
nated, to  determine  such  contested  election,  and  shall  have  all 
the  powers  necessary  to  the  determination  thereof.  It  may 
adjourn  from  day  to  day  until  such  trial  is  ended,  and  may 
also  continue  the  trial,  before  its  commencement,  for  any  time 
not  exceeding  twenty  days,  for  good  cause  shown  by  either  party 
upon  affidavit,  at  the  costs  of  the  party  applying  for  such  con- 
tinuance. 

Stat.  1850,101,  862. 

34  Cal.  635. 

f  ll^a.  The  court  must  be  governed,  in  the  trial  and  de- 
termination of  such  contested  election,  by  the  rules  of  law  and 
evidence  governing  the  determination  of  questions  of  law  and 
fact,  so  far  as  the  same  may  be  applicable ;  and  may  dismiss 
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the  proceedings  if  the  statement  of  the  canse  of  causes  of  the 
contest  is  insufficient,  or  for  want  of  prosecution.  After  hear- 
ing the  proofs  and  allegations  of  the  parties,  the  court  must 
pronounce  judgment  in  the  premises,  either  confirming  or  an- 
nulling and  setting  aside  such  election. 

Stat.  1850, 101,  g  63,  added  "according  to  the  Uw  and  xig^t  of  the  case.*' 

12  Gal.  392;  34  Cal.  635. 

$  11^3.  If  in  any  sach  ease  it  appears  that  another  person 
than  the  one  returned  has  the  highest  number  of  l^;al  Totes, 
the  court  must  declare  such  person  elected. 

Stat.  1850,101,164. 

$  1191:^  The  clerk,  sheriff  and  witaefses  shall  receiTS, 
respectiyely,  the  same  fees,  from  the  party  against  whom  judg- 
ment is  given,  as  are  allowed  for  similar  serrioes  in  the  district 
court. 

Stat.  1890, 101,  i  6& 

^  11$85.  If  the  proceedings  are  dismissed  for  insufficiency,  or 
want  of  prosecution,  or  the  election  is  by  the  court  conQrmed, 
judgment  must  be  rendered  against  the  party  contesting  such 
election,  for  coste,  in  favor  of  the  party  whose  election  was 
contested ;  but  if  the  election  is  annulled  and  set  aside,  judg- 
ment for  costs  must  be  rendered  against  the  party  whose  elec- 
tion was  contested,  in  favor  of  the  party  contesting  the  same. 
Frimarily,  each  party  is  liable  for  the  costs  created  by  himself, 
to  the  officers  and  witnesses  entitled  thereto,  which  may  be 
collected  in  the  same  manner  as  .^tmilar  costs  are  collected  in 
the  district  court. 

Stat.  1850, 101,  kg  66, 67, 68. 

^  11586.  Either  party,  aggrieved  by  the  judgment  of  the 
court,  may  appeal  therefrom  to  the  supreme  court,  as  in  other 
cases  of  appeal  thereto  from  the  county  court. 

Stat.  1855, 161.  g  10. 

^  1137.  Whenever  an  election  is  annulled  or  set  aaide  hy 
the  judgment  of  the  county  court,  and  ten  days  has  elapsed 
and  no  apx^eal  has  been  taken,  the  eommission,  if  any  h«B 
issued,  is  void  and  the  office  vacani- 

Stat.  1SS5, 161,  g  11,  sabetantially  the  same. 
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TITLE   III 

OP  SUMMARY  PROCEEDINGS. 
Chapter  I.    Confession  of  judgment  wmaour  action. 

II.      SUBMnnNG  A  CONTBOVEBSY  WITHOUT  ACTION. 
HI.     DiSCHABGE    OF    PEBSONS     IMPBISOKED     ON     CIVIL 

PBOCESS. 
IT.     SUMMABY  PBOOEEDINGS  FOB  OBTAINING  POSSBBSZQN 

OF  SEAL  PBOPEBTY  IN  CEBXAIN  GAfiES. 


CHAPTEE  I. 

CONFESSION  OP  JUDGMENT  WITHOUT  ACTION. 

SioziON  1132.    Judgment  may  be  ooafesfied  for  debt  due  or  contii^ 
gent  liability. 

1133.  Statement  in  writing  and  form  thereof. 

1134.  Filing  statement  and  entering  judgment. 

1135.  How,  in  Justices'  courts. 

$  liad.  ($374.)  Ajudgmentby  confession  maybe  entered 
without  action,  either  for  money  due  or  to  become  due,  or  to 
secure  any  person  against  contingent  liability  on  behalf  of  the 
defendant,  or  both,  in  the  manner  prescribed  by  this  chapter. 
Such  judgment  may  he^entered  in  any  court  Juwing  jurisdiction 
for  like  amounts. 

1  Cal.  48;  fiOaL  Mi;  &CaL23&:  12  CaL  12S,  218;  U  CaL  76;  19  CaL  278; 
f7  Cal.  228. 

(  1133.  '^  375.)  A  statement  in  writing  must  be  made, 
signed  by  the  defendant  and  yerified  by  his  oath,  to  the  follow* 
ing  effect; 
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1.  It  must  authorize  the  -entry  of  judgment  for  ft  specified 
sam. 

2.  If  it  be  for  money  due,  or  to  become  due,  it  must  state 
concisely  the  facts  out  of  which  it  arose,  and  show  that  the 
gum  confessed  therefor  is  justly  due,  or  to  become  due. 

3.  If  it  be  for  the  purpose  of  securing  the  plaintiff  againsl  a 
contingent  liability,  it  must  state  concisely  the  facts  consti- 
tating  the  liability,  and  show  that  the  sum  confessed  therefor 
does  not  exceed  the  same. 

6  Cal.  419;  62  Cal.  133, 143;  18  Gal.  576;  20  Gal.  681 ;  27  Gal.  233c  97  Gal.  828. 

$  1134.  ($  876.)  The  statement  must  be  filed  with  the 
clerk  of  the  court  in  which  the  judgment  is  to  be  entered,  who 
must  indorse  upon  it,  and  enter  in  the  judgment  book,  a  judg- 
ment of  such  court  for  the  amount  confessed,  with  ten  doUara 
costs.  The  statement  and  affidavit,  with  the  judgment  in- 
dorsed, thereupon  becomes  the  judgment  roll. 

Stat.  1651,  111,  read  "the  connty"  instead  of  "the  court." 

$  1135.  ($  536.)  In  a  justice's  court,  where  the  court  has 
authority  to  enter  the  judgment,  the  statement  may  be  filed 
with  the  justice,  who  must  thereupon  enter  in  his  docket  a 
judgment  of  his  court  for  the  amount  confessed,  with  three 
dollars  costs.  If  a  transcript  of  such  judgment  be  filed  with 
the  county  clerk,  a  copy  of  the  statement  must  be  filed  with  it. 

Stat.  1851, 135,  read:  "Judgment  upon  confession  may  be  entered  up 
in  any  justice's  court  in  the  state  sjMcified  iu  the  confession." 
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CHAPTEE  n. 

SUBMITTING  A  CONTROVEBSY  WITHOUT  ACTION. 

SsoxzoM  1138.    Coiitax>vei8y,  how  Rubmitted  without  action. 

1139.  Judgment  on,  as  In  other  cases,  bat  without  costs 

prior  to  notice  of  trial. 

1140.  Judgment  may  be  enforced  or  appealed  from  aa  in 

an  action. 

$  1138.  ( $  377. )  Parties  to  a  questioc  in  difference,  which 
might  be  the  subject  of  a  civil  action,  may,  without  action,  agree 
ii{>on  a  ease  containing  the  facts  upon  which  the  controversy 
depends,  and  present  a  submission  of  the  same  to  any  court 
which  would  have  jurisdiction,  if  an  action  had  been  brought; 
but  it  must  appear,  by  affidavit,  that  the  controversy  is  real 
and  the  proceedings  in  good  faith,  to  determine  the  rights  of 
the  parties.  The  court  must  thereupon  hear  and  determine 
the  case,  and  render  judgment  thereon,  jis  if  an  action  were 
depending. 

f  1139.  ( $  378. )  Judgment  must  be  entered  in  the  Judg- 
ment book  as  in  other  cases,  but  without  costs  for  any  proceed- 
ing prior  to  the  trial.  The  case,  the  submission  and  a  copy  of 
the  judgment  constitute  the  judgment  roll. 

$  1140.  ( $  379. )  The  judgment  may  he  enforced  in  the 
same  manner  as  if  it  had  been  rendered  in  an  action,  and  is  in 
the  same  manner  subject  to  appeal. 
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CHAPTER  in. 

DISOHABGE    OF   PEKSONS   IMPRISONED   ON   CIVIL. 

PROCESS. 

Sboiion  1143.  Persons  confined  may  be  discharged. 

1144.  Notice  of  application. 

1145.  Service  of  notice. 

1146.  EKAixination  before  Jadge. 

1147.  Interrogatories  may  be  in  writing. 

1148.  Oath  to  be  administered. 

1149.  Order  of  discharge. 

1160.    If  not  discharged,  prisoner  may  again  apply,  wh«o> 

1151.  Discharge  final. 

1152.  Judgment  remains  in  force. 

1163.  Plaintiff  may  order  discharge  of  prisoner,  who  shall  i 
not  thereafter  be  liable  to  imprisonment  for  the  - 
same  cause  of  action. 

1154.    Plaintiff  to  advance  funds  for  support  of  prisoner. 

$  1143.  Any  person  confined  in  jail  on  an  execution  issued 
on  a  judgment  rendered  in  a  civil  action,  must  be  discharged 
therefrom  upon  tlie  conditions  in  this  chapter  specified. 

Stat.  1850,  40T,  §  1. 

fltat.  186S,  98,  inserted  "or  order,*'  between  '*exeontion"  and  "issned.  V 

ft 

f  1144:.  S«ch  person  must  cause  a  notice  in  writing  to  be 
given  to  the  plaintiff,  his  agent  or  attorney,  that  at  a  certain 
time  and  place  he  will  apply  to  the  judge  of  the  district  court 
of  the  county  in  which  such  person  may  be  confined ;  or,  in 
case  of  his  absence  or  inability  to  act,  to  the  judge  of  the 
county  court  of  the  county  in  which  such  person  may  be  im- 
lirisoned,  for  the  purpose  of  6btaining  a  discharge  from  his 
imprisonment. 

Stat.  1850, 407,  %  2,  added  the  words,  '*  in  the  oonnty  of  San  Franeisco^. 
the  application  may  be  made  to  a  judge  of  the  superior  court  of  the 
city  of  San  Francisco." 

.  $  11^5.  Such  notice  must  be  served  upon  the  pbdntiff,  his 
agent  or  attorney,  one  day  at  least  before  the  hearing  of  the 
H>plication. 
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Stat.  1800, 407,  S  S,  added  the  words, "  in  cases  where  the  pUintilt  hie 
agent  or  attorney,  lives  within  twenty  miles  of  the  place  of  hearing; 
and  one  day  shall  be  added  for  every  additional  twenty  miles  that  such 
person  may  reside  from  the  plwe  of  hearing." 

^  1146.    At  the  time  aad  place  specified  in  the  notice,  gach 

person  mast  be  taken  before  such  judge,  who  most  examine 

him  under  oath  concerning  his  estate  and  property  and  effects, 

..and  the  disposal  thereof,  and  his  ability  to  pay  the  judgment 

•for  which  he  is  committed ;  and  such  judge  muy  also  hear  any 

•>  other  legal  and  pertinent  eYldence  that  may  be  produced  by 

..■;the  debtor  or  the  creditor. 

.Stat.  1850.  407.  S  4. 

j^  114:7.    The  plaintiff  in  the  action  may,  upon  snch  ezami- 

.  nation,  propose  to  the  prisoner  any  interrogatories  pertinent 

."■to  the  inquiry,  and  they  must,  if  required  by  him,  be  proposed 

'  .and  answered  in  writing,  and  the  answer  must  be  signed  and 

«wom  to  by  the  prisoner. 

Stat.  1850,  407,  §  A. 

$  lUrS.  [f ,  upon  the  examination,  the  judge  is  satisfied  that 
the  piasouer  is  entitled  to  his  discharge,  he  must  administer 

to  him,  the  following  oath,  to  wit :  '*  I, ,  do  solemnly 

swear  .that  I  have  not  any  estate,  real  or  personal,  to  the 

.  amount  of  fifty  dollars,  except  such  as  is  by  law  exempted  from 
being  taken  in  execution ;  and  that  I  hare  not  any  other  estate 
now  conveyed  or  concealed,  or  in  any  way  disposed  of,  with 

.  design  to  secure  the  same  to  my  use,  or  to  hinder,  delay  or 
defraud  my  creditors,  so  help  me  God." 
Statf^SO,  407,  S  6. 

$.  1149.   After  administering  the  oath,  the  judge  must  iesne 

.  an  order  that  the  prisoner  be  discharged  from  custody,  and 

the  officer,  upon  the  service  of  such  order,  must  discharge  the 

.prisoner  forthwitii,  if  he  be  imprisoned  for  no  other  oaote. 

Stat  185a»  407,  S 7,  inserted  the  words,  "if  he  be  impriaooed  for  no 

other  caaa#,"  between  "  custody  "  and  "  and  the  officer." 

(  1150.  If  such  judge  does  not  discharge  the  prisoner,  he 
may  apply,  for  his  discharge  at  the  end  of  every  succeeding  ten 
ctaiys,  in  the  same  manner  as  above  provided,  and  the  same 
yrooeediqgs  must  theroapon  bo  bad* 

8tat.J8Sft,407.i8. 
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(  1151.  The  prisoner,  after  being  so  discharged,  is  forever 
exempted  from  arrest  or  imprisonment  for  the  same  debtf  un- 
less he  be  ccnricted  of  having  wilfully  sworn  falsely  upon  his 
examination  before  the  judge,  or  in  taking  the  oath  before 
prescribed. 

Stat.  1S50. 40T,  §  9. 

Stat.  1863, 98, »  2,  read  "cause  of  action." 

(  UL5S.  The  judgment  against  any  prisoner  who  is  dis- 
charged remains  in  full  force  against  any  estate  which  may 
then  or  at  any  time  afterward  belong  to  him,  and  the  plaintiff 
may  take  out  a  new  execution  against  the  goods  and  estate  of 
the  prisoner,  in  like  manner  as  if  he  had  never  been  com- 
mitted. 

Stat.  IBfiO,  407,  i  10.  • 

(  1153.  The  plaintiff  in  tne  action  may  at  any  time  order 
the  prisoner  to  be  discharged,  and  he  is  not  thereafter  liable 
to  imprisonment  for  the  same  cause  of  action. 

Stat.  1850,  407.  §  11. 

^  1154:.  Whenever  a  person  is  committed  to  jail  on  an  ex- 
ecution issued  on  a  judgment  recovered  in  a  civil  action,  the 
creditor,  his  agent  or  attorney,  must  advance  to  the  jailor,  on 
9uch  eonimitmerU,  sufficient  money  for  the  suppoH  of  the  pris- 
oner for  one  week  and  must  m^ke  the  like  advance  for  every 
successive  week  of  his  imprisonnientj  and  in  case  of  failure  to 
do  so  the  jailer  must  forthwith  discharge  such  prisoner  from 
custody ;  and  such  discharge  has  the  same  effect  as  if  made  by 
order  of  the  creditor. 

Stat.  1863, 93,  §  3,  inserted  "or  order"  between  "execution"  and  "  is- 
sned;"  alsoinsteadof  the  words  in  ifai7ie»,  the  following:  "within  twenty- 
four  hoars  after  such  commitment,  sufficient  money  to  pay  for  the  sup- 
port of  said  prisoner  during  the  time  for  which  he  may  be  imprisoned ; 
and  in  case  the  money  should  not  be  so  advanced,  or  if,  during  the  time 
the  prisoner  may  be  in  confinement,  the  money  should  be  expanded  in 
the  support  of  such  prisoner,  and  the  creditor  should  neglect  for  twenty- 
fotxr  hours  to  advance  such  farther  sum  as  migh^  be  necessary  for  bis 
support." 

Stat.  18M,  407,  S 12,  same  as  stat.  1863,  omitting  the  words  "or  order." 

c.  c.  p.--3a 
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CHAPTEB  IV. 

SUMMARY  PROCEEDINGS  FOR  OBTAINING  POSSES- 
SION OP  REAL  PROPERTY  IN  CERTAIN  CASES. 

Skoiion  1159.  Forcible  entry  defined. 

1160.  Forcible  detainer  defined. 

1161.  Unlawful  detainer  defined. 

1162.  Service  of  notice. 

1163.  County  courts  have  Jurisdiction. 

1164.  Parties  defendant. 

1165.  Parties  generally. 

•         1168.  Complaint.    Judge  to  fix  day  for  ajppeannce  of  de- 
fendant and  summons. 

1167.  Bummons,  form  and  service  of. 

1168.  Arrest. 

1169.  Judgment  by  default. 

1170.  Defendant  may  appear,  etc. 

1171.  Trial  by  Jury. 

1172.  Showing  reqiiired  of  plaintiff  in  forcible  entnr  oc 

detainer.    Of  defendant 

1173.  Complaint  must  be  amended  in  certain  cases. 

1174.  Verdict  and  Judgment. 

1175.  Verification  of  complaint  and  answer. 

1176.  Effect  of  an  appeal  upon  the  judgment. 

1177.  Bules  of  practice. 

1178.  Appeals,  how  taken,  etc. 

(  1159.  Every  person  is  guilty  of  a  forcible  entry  who 
either— 

1.  By  breaking  open  doors,  windows  or  other  parts  of  a 
house,  or  by  any  kind  of  violence  or  circumstance  of  terror, 
enters  upon  or  into  any  real  property ;  or, 

2.  Who,  after  entering  peaceably  upon  real  property,  turns 
out  by  force,  threats  or  menacing  conduct,  the  party  in  pos-  • 
session. 

FtdeSllSOand  note. 

Stat.  1865-66, 768,  H 1,  read :  "  If  any  person  shall,  with  violence  and  a 
strong  hand,  enter  upon  or  into  any  lands  or  bmldinxs  either  by  break- 
ing open  doors,  windows,  or  other  parts  of  a  hoose,  of  by  any  kind  ol 
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Tiolenoe  or  cironmBtanoe  of  terror,  or  if  any  person,  after  entering 
peaceably,  shall  turn  out  by  force  or  by  threats,  or  by  menacing  conduct, 
the  party  in  possession,  such  person  shall  bo  deemed  guilty  of  a  forcible 
entry,  and  may  be  proceeded  against  and  punished  as  hereinafter  pro- 
vided." 

Statute  generally:  5  Cal.  266;  8  Cal.  499;  9  Cal  46,  672;  12  Cal.  SCO:  23 
Cal.  381 ;  27  Cal.  502 ;  29  Cal.  677,  661 ;  39  Cal.  23. 

Parties  plaintiff:  3  Cal.  SO;  5  Cal.  113 ;  8  Cal.  499 ;  16  Cal.  107 ;  20  CaL  45, 
292. 

Parties  defendant:  VUe  i  1161. 

40  Cal.  351. 

When  action  can  be  maintained:  5  Cal.  63, 196;  9  Cal.  46;  12  Cal.  SOO; 
23  Cal.  375,  413;  24  Cal.  319;  32  Cal.  340. 

When  action  cannot  be  maintained :  6  CaL  156 ;  23  Cal.  379 ;  27  Cal.  502 ; 
28  Cal.  527:  29  Cal.  214. 
Vide  S  1172. 

9  llGO.  Every  person  is  guilty  of  a  forcible  detainer  who 
eitlier — 

1.  By  force,  or  by  menaces  and  threats  of  violence,  unlaw- 
fully holds  and  keeps  the  possession  of  any  real  property, 
whether  the  same  was  acquired  jieaceably  or  otherwise ;  or, 

2.  Who,  in  the  night  time,  or  during  the  absence  of  the 
occupant  of  any  lands,  unlawfully  enters  upon  real  proi)eriy, 
and  who,  after  demand  made  for  the  surrender  thereof,  for 
the  period  of  five  days  refuses  to  surrender  the  same  to  such 
former  occupant. 

The  occupant  of  real  property,  within  the  meaning  of  this 
subdivision,  is  one  who,  within  five  days  preceding  such  un- 
lawful entry,  was  in  the  peaceable  and  undisturbed  possession 
of  such  lands. 

St&t.  186r>-66,  76S-9,  M  2  and  3,  read:  " Seo.  2.  If  any  person  shall,  by 
force  and  with  a  strong  hand,  or  by  menaces  xmd  thieata  of  violence  un- 
lawfully hold  and  keep  the  possession  of  any  lands  or  tenements,  whether 
the  same  were  acquired  peaceably  or  othoi-wise,  such  person  shall  be 
deemed  guilty  of  a  forcible  detainer,  and  may  be  proceeded  against  as 
herein  provided. 

"  Sec.  3.  If  any  person  shall,  in  the  night  time,  or  during  tho  absence 
of  the  occupant  of  any  lands  or  tenements,  unlawfully  outer  upon  ouch 
landor  tenements,  and  shall,  after  demand  made  for  tho  surrender  of 
such  premises,  fur  tho  period  of  five  days,  refuse  to  surrender  tho  saino 
to  such  former  occupant,  such  person  snail  bd  deemed  ruiltv  of  a  forci- 
ble detainer,  and  may  bo  proceeded  against  as  herein  provided  for  such 
offence :  jyruouJad,  that  tho  party  shall  be  deemed  tho  actu..l  occupant  of 
lands  wtio,  within  five  days,  preceding  such  unlawful  cntrj-.  wu3  in  tho 
peaceable  and  undisturbed  possession  of  such  lands  or  ter.emcnts." 

Stat.  18C1,  6)2-3,  gS  1  and  2,  read:  "  §  1.  No  entry  shall  bo  nado  intoany 
lands,  tenements,  or  other  possessions,  but  in  cases  v/Iicro  tho  entry  is 
given  by  law,  and  in  such  case  only  in  a  peaceable  manner;  not  with 
strong  hand,  uor  with  a  multitude  of  people. 
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f  1101.  A  totiant  of  real  piopeftf,  for  >  term  lees  Uxui  life, 
is  guilty  of  an  iinlaicflil  detainer— 

1.  Wlicro  ho  caatinueB  iu  possea^ion  of  the  propert;.  or  an; 
pai't  thereof,  afttr  tho  expiration  of  Ms  term,  without  tlieper- 
mlsaion  of  the  londJard ;  bnt  in  caae  of  &  lenancir  at  wiU  or 
Haiirimee,  it  must  be  first  terminated  by  notice,  sa  preacribed 
in  tho  civil  code. 

2.  Where  he  continneB  in  poaaesBion  after  aneglect  or  fafl- 
nvo  to  perform  the  conditions  or   covenants    of    the  lease 

agrecinont  nndcr  nhich  tlie  property  is  held,  and  three  days' 
writing,  requiring  tho  performance  of  such  condi- 
:oveniintH,  or  the  poesession  of  the  property,   shall 
hsTO  Isccn  scrveil  upon  him. 

3.  WJicro  bo  contioues  in  possession,  withont  such  permis- 
sioQ,  after  default  in  tho  payment  of  rent  pursuant  to  the 
agreement  under  which  the  property  is  hold,  and  three  d^»' 
notice,  to  writing,  requiring  payment  of  the  rent  or  poeseautm 
of  tho  property,  shall  have  been  served  npon  him. 

[  nde  Act  of  March  11, 18T2-foUowing  }  1178.  j 
Bt<it.]m^  «a,ta,tMd:  "It  duU  bemOnfol  tsranrpnHBta  toM 
over  any  iaodi,  tuumaata,  or  other  poaeaiUiaB.  aftn  tM  nrmlDatMn  ^ 
the  time  tor  wIilcU  tb»  "V  ■">'*  lM*a.(l«BliM  of  l3t  <b  him  ar  bcr,  or 
to  tho  pcrsob  widorirBoni  na  othib  hnlda  pi—ipB.  or  oontiair  tbvu 
aoveiiaBta  ol  Uio  Lmbb  or  ■anUHBt  nndsr  wUch  III  er  *liq  holda.  or 
-^ "■^'■^*  ^^''ne  ana  Bsooifluiff  to  tha  toTTDB  of  imoh  laSBOH^ 


0*  1^  th»«  dajra  aftu  WB 
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flame,  in  the  oame  manner  as  in  other  oaaea  hereinbefore  provided  for, 
but  shall  impose  no  fine  in  any  such  case  mentioned  in  this  section.  It 
shall  not  be  necessary,  in  order  to  work  a  forfeiture  for  nonpayment  of 
rentk  to  make  demand  for  rent  on  the  day  on  which  tho  samo  becomes 
due,  or  at  any  particular  time  of  tho  day ;  but  demand  may  be  made  of 
the  tenant  in  person,  at  any  time  within  a  ydar  after  such  rent  shall  be- 
come due  according  to  the  torms  of  any  lease  or  agretfoicnt,  and  maybe 
made  for  the  wholo  amount  duo  and  unpaid  at  the  time  of  such  demand: 
and  the  failure  on  the  part  of  the  lessee  or  his  assigns,  to  pay  such  rent 
upon  such  demand  beme  made,  shall  have  the  same  f oroo  and  effect  as 
if  demand  had  been  made  on  the  premises,  towards  sunset  on  the  da/ 
when  the  rent  became  due.  No  person,  other  than  actual  occupants  ox 
thepiemises,  shall  be  necessary  parties  defendant  to  procecumgs  pro* 
vided  for  in  this  section;  and  in  case  a  married  woman  bo  a  tenant  or 
occupant,  and  her  husband  is  not  a  resident  of  the  county  in  which  the 
premises  are  situated,  her  marriage  shall  not  be  a  defense  in  such  pro- 
oeedings :  but  in  case  her  husband  be  not  joined,  or  unless  she  be  doing 
bosinese  as  a  sole  trader,  a  judgment  ajiainst  her  shall  only  be  ^ia 
against  property  on  the  premises  at  the  time  of  the  trial." 

Stat.  I96I,  .%2-3,  inserted  In  stat  1862,  tho  words  "or  contrary  to  Ihe 
conditions,  or  covenants  of  the  lease,  or  agreement,  under  which  he.  or 
she,  holds;"  omitted  the  words  "after  demand  for  payment  thereof;  "- 
inserted  the  word  "administrators"  between  "executors"  and  "assigns;" 
and  substituted  for  all  after  the  words  "  mentioned  in  this  section/'  the 
words:  "The  said  demand  may  bo  made  at  a^z^^ime  within  a  year  after 
the  termination  of  the  lease  or  agreement,  or  after  a  breach  of  the  con- 
ditions, or  covenants,  of  the  lease,  or  agreement,  or  after  any  rent  shall 
become  due  according  to  the  terms  of  such  lease  or  agreement,  and  shall 
remain  unpaid  for  the  space  of  three  days." 

Parties  plaintiff :  27  Gal.  802 :  29  Cal.  16S ;  31  CaL  333 ;  36  Cal.  303. 

Notice  to  quit:  3Cal.234;  4CaI.208:  6Cal.  189;  16CaL88;  23  CaL  227; 

29  CaL  661:  38  CaL  563;  40  Cal.  246, 384. 

(  1162.  The  notioeB  required  by  the  preoeding  aectlon  may 
be  served,  either : 

1.  By  delivering  a  copy  to  the  defendant  personally ;  or, 

2.  If  he  be  absent  from  his  place  of  residence,  and  from 
his  nsnal  place  of  business,  by  leaving  a  copy  with  some  per- 
son of  suitable  age  and  discretion  at  either  place ;  or, 

8.  If  such  place  of  residence  and  business  cannot  be  ascer- 
tained, or  a  person  of  suitable  age  or  discretion  there  cannot  be 
found,  then  by  affixing  a  copy*  in  a  conspicuous  place  on  the 
property,  and  also  delivering  a  copy  to  a  person  tUero  resid- 
ing, if  such  person  can  be  found. 

Stat.  1863, 653,  SS  4  and  5,  coatuned  the  substance  of  stat.  1862,  quoted 
tMgra  in  note  to  %  1161,  in  regard  to  demand  and  forfeiture  * 

^  11C3.  The  county  court  of  the  county  in  which  the  prop- 
erty, or  some  part  of  it,  is  situated,  has  jurisdiction  of  pro- 
ceedings under  this  chapter. 

SUt.  1865-66.  p.  768-9,  §  4,  substantially  the  same. 

Ttdc  note  to  %  1161. 

31  CaL  122. 
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$  1164:.  No  person  other  than  the  actual  oooapants  of  the 
premiaes  are  neceBsary  parties  defendant  to  these  proceedings, 
nor  will  the  proceeding  abate  or  plaintiff  be  nonsuited  for  i^e 
nonjoinder  of  any  persons  who  might  or  should  haye  been 
made  parties  defendant ;  but  when  it  appears  that  any  of  the 
parties  served  with  process  or  appearing  in  the  proceeding  are 
guilty  of  the  offence  charged,  judgment  must  be  rendered 
against  the  persons  thus  found  guilty.  And  in  case  a  married 
woman  be  tenant  or  occupant,  and  her  husband  is  not  a  resi- 
dent of  the  county  in  which  the  premises  are  situated,  her 
marriage  is  no  defence ;  but  in  case  her  husband  be  not  joined, 
or  unless  she  be  doing  business  as  a  sole  trader,  an  cxeoution 
issued  upon  a  judgment  against  her  can  only  be  enforced 
against  property  on  the  premises  at  the  time  of  the  commence- 
ment of  the  action. 

Vuh  §  1161  and  note. 

Stat.  186J-66,  770-71,  §  11,  substantially  the  same. 

Stat.  1863^  633,  §  12,  omitted  all  between  the  words  "these  proceed- 
ings" and  ''and  in  case." 

Parties  defendant:  10  Gal.  445;  20  Gal.  48;  29  6tl.  214;  39  Cal.  28i 

$  11G5.  Except  as  provided  in  the  preceding  section,  the 
provisions  of  part  two  of  this  code,  relating  to  parties  to  civil 
actions,  are  applicable  to  this  proceeding. 

Stat.  1863-66, 771,  S  13,  was  snbetantiallv  the  same,  adding  the  words, 
" prac'uled,  that  no  appeal  taken  by  a  defendant  in  such  action  to  the 
snpremo  court  shall  prevent  the  issuance  and  execution  of  the  writ  of 
restitution  therein,  unless  the  county  judge  shall,  by  lus  written  order, 
direct  that  such  writ  of  restitntion  be  stayed." 

Stot.  1863, 6.33,  S 14,  same  in  substance  as  g  llf& 

(  IIGO.  The  plaintiff  must  present  to  the  county  judge  hit 
written  complaint,  setting  forth  therein  the  facts  on  which  he 
seek^  to  recover,  and  describe  the  premises  with  reasonable 
certainty,  and  may  charge  that  the  defendant  has  acted  fraud- 
ulently in  making  the  forcible  entry  or  detainer  (in  case  the 
proceeding  is  brought  for  either) ,  and  may  claim  such  dam- 
ages therefor  as  ho  may  deem  proper,  and  in  case  of  rent  due 
must  state  the  amount  thereof.  Upon  receiving  the  complaint 
the  judge  must  fix  a  day  for  the  appearance  of  the  defendant 
in  such  action,  and  indorse  the  date  thus  fixed,  together  with 
the  day  of  the  presentation  of  the  complaint,  upon  it ;  the 
judge  must  also  direct  upon  the  complaint  that  the  summong 
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io  be  iasaed  thereupon  be  served  npon  ihe  defendant  at  a  day 
not  less  than  three  days  previons  to  the  day  set  for  the  appear- 
ance of  the  defendant,  and  not  more  thiui  twenty  days  from 
the  date  of  making  the  order,  fixing  the  return  day  of  the 
summons. 

Stat.  1863-66. 769,  g  \  inserted  ihe  vords,  "  bat  in  snoh  caso  he  shal 
state  the  facts  constituting  the  fraud,"  between  "  deem  proper  "  and' 
"and in  case  of  rent;"  also  omitted  the  words,  "and  in  case  of  rent 
due  must  state  the  amount  thereof." 

•Stat.  1863,6)1,  §§8 and 9,  required  the  complaint  to  be  verified;  and 
omitted  all  after  the  words  "amount  thereof;"  but  provided  that  the 
complaint  might  be  presented  to  a  county,  or  district  jud^e,  or  to  any 
commissioner  authorized  to  do  chamber  business  of  a  county  or  district 
judge." 

(  1167.  The  complaint,  thus  indorsed,  must  be  filed  with 
the  clerk  of  the  county  court,  and  the  clerk  must  forthwith  is- 
sue the  summons.  It  must  state  the  parties  to  the  proceeding, 
the  court  in  which  the  same  is  brought,  the  nature  of  the  pro- 
ceeding, in  concise  terms,  and  the  relief  sought,  and  also  the 
day  fixed  for  the  appearance  of  the  defendant  therein,  and  the 
number  of  days  before  the  time  of  the  appearance  that  the 
same  is  to  bo  served  on  the  defendant.  It  must  notify  the  de- 
fendant to  appear  and  answer  within  the  time  designated  in 
the  summons,  or  that  the  relief  sought  will  bo  taken  against 
him.  Tho  summons  must  be  directed  to  the  defendant,  and 
must  be  served  and  returned  in  the  same  manner  as  the  sum- 
mons in  a  civil  action  is  served  and  returned. 

Stat.  1865-66, 763,  §  6,  was  substantially  the  >ame,  inserting,  the  words 
"under  the  seal  of  said  court"  between  "summons"  and  "It  must;"  and 
substituting  for  the  last  sentence  the  words :  "  The  summons  shall  be 
directed  to  the  defendant  and  shall  be  served  by  the  sheriff  of  the  county 
or  other  person  duly  qualified,  by  delivering  to  such  defendant  a  certified 
copy  thereof,  and  the  return  of  the  sheriff  shall  show  the  day  and  place 
at  which  the  same  was  served." 

Statement  of  case:  4  Cal.  182;  9  Oal.  46;  16  Oat.  73, 107;  23  Cal.  S26;  27 
OaL  375;  23  Cal.  170;  31  GaL  122;  32  Cal.  340;  33  Oal.  410;  43  Cal.  'Jk!.,  434. 

^  1168.  If  the  complaint  presented  establishes,  to  the  satis- 
Daction  of  the  judge,  fraud,  force  or  violence  in  the  entry  or 
detainer,  and  that  the  possession  held  is  unlawful,  he  may 
make  on  order  for  the  arrest  of  the  defendant. 

Stat.  186>-66, 770,  §  8,  and  addition,  made  the  provisions  of  the  practice 
Mt  in  reference  to  arrests  in  civil  oases,  applicable. 
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$  11G9.  If,  at  the  time  appointed,  the  defendant  do  not  ap- 
pear and  defend,  the  court  muBt  enter  his  default  and  render 
judgment  in  favor  of  the  plaintiff  as  prayed  for  in  the  com- 
plaint. 

Vide  i  1171  and  note. 

$  1170.  On  or  before  the  day  fixed  for  his  appearance,  the 
defendant  may  appear  and  answer  or  demur. 

vide  §  1171  «.nd  note. 

$  1171.  Whenever  an  issue  of  fact  is  presented  by  *the 
pleadings,  if  either  party  demand  it,  a  jury  must  be  summoned 
to  try  the  issue.  The  jury  must  be  summoned  and  formed  as 
in  justices'  courts,  and  the  provisions  of  this  code,  respecting 
trials  by  jury  in  justices'  courts,  apply  to  triids  by  jury  under 
this  chapter. 

Stat.  l%)-66,76')-70,  §  7.  read  "  On  or  bdfore  the  day  set  for  his  appear^ 
aace  therein,  the  dsfendant  shall  file  with  the  cleric,  and  in  said  catise, 
his  written  answer,  demurrer,  or  deoiarrar  and  answer,  or  other  appear- 
ance, or  if  h3  fi.il  to  so  appear,  tho  clerk  shall  note  his  default,  and  the 
judRe  shall  thereupon,  upon  satisfactory  evidence,  order  such  judffmoAt 
as  sh%ll  b3  just  in  the  premises.  Whanever  an  issue  of  fact  is  presented 
by  the  pleadiags,  the  county  judge,  upon  tho  application  of  either  paxtgr, 
shall  order  tho  clerk  to  issue  a  venire  for  a  si>eoial  trial  junr  to  be  sam- 
moned  for  the  day  fixed  by  the  court  far  the  trial  of  said  cause,  eto." 
It  went  on  to  provide  for  summoning,  and  chaUengin^;  the  jurr :  that  the 
pleadins:3  ba  verified,  and  tho  proceedings  not  therem  provided  for,  be 
regulated  by  the  civil  practice  act  so  far  as  applicable. 

$  1173.  On  the  trial  of  any  proceeding  for  any  forcible  en- 
try or  forcible  detainer,  the  plaintiff  shall  only  be  required  to 
show,  in  addition  to  the  forcible  entry  or  forcible  detainer 
complained  of,  that  he  was  peaceably  in  the  actual  possession 
at  the  time  of  the  forcible  entry,  or  was  entitled  to  the  posses- 
sion at  the  time  of  the  forcible  detainer.  The  defendant  may 
show  in  his  defence,  that  he  or  his  ancestors,  or  those  whoso 
interest  in  such  premises  he  claims,  have  been  in  tiie  quiet 
possession  thereof  for  the  space  of  one  whole  year  together 
next  before  the  commencement  of  the  proceedings,  and  that 
his  intdreBt  therein  is  not  then  ended  or  determined :  and  sadi 
showing  is  a  bar  to  the  proceedings. 

Stat.  lS6'>-66, 770,  §  9. 

Possession  of  plaintiff:  8  Gil.  433;  15  Oil.  315;  16  Gal.  107;  29  Oal.  45, 
83;  23  GUI.  522;  27  OaI.5)J;  23  OxL  170, 187 ;  33  Qjd.  530;  37  CaI.  53;  38  Gal. 
619, 633;  3)  Cil.  630 ;  40  Gal.  351. 

Forc) :  4  0^1. 176;  6  Oil.  6);  15  Oal.  315;  23  Oal.  527 ;  20  Oal.  577 ;  31  Gal . 
122 ;  32  OaL  3ia :  33  GjL  6;6. 603. 
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Whftt  d0f  eadant  in  f  oreiUe  entry,  eta,  may  show :  29  CaL  391 ;  87  OU. 
06B;  9B  CaL  172;  3i  Oal.  407;  asOal.  ttO;  S8  GaL  6Ift 

Wbftt  tenant  mar  ahow:  8OaI.580;  21Cal.3d3;230aL  U;  3iCaL20S: 
36  Oal.  303. 


(  1173.  When,  upon  the  trial  of  any  proceeding  under  this 
chapter,  it  appears  from  the  evidence  that  the  defendant  has 
heen  goilfy  of  either  a  forcible  entry  or  a  forcible  detainer,  and 
otiier  than  the  offdnce  charged  in  the  complaint,  the  judge 
most  order  that  such  complaint  be  forthwith  amended  to  con- 
form  to  snch  proofs.  Such  amendment  most  be  without  any 
imposition  of  terms.  No  continuance  must  bo  permitted  upon 
account  of  such  amendment,  unless  the  defendant,  by  affidavit 
filed,  shows  to  the  satisfaction  of  the  court  good  cause  therefor. 

SUt.  1865-66, 770,  S  10. 
33CU.3l0;88Oal.4l0. 

f  13174^  If,  upon  thu  trial,  tiie  Terdict  of  the  jury  or  the 
finding  of  the  court  is  in  favor  of  the  plaintiff  and  a^fainst  de- 
fendant, the  clerk  must  thereupon  enter  judgment  for  the  res- 
titution of  the  premises.  The  jury,  or  the  court,. in  case  the 
proceeding  is  tried  without  jury,  must  also  assess  the  damages 
oooasioned  to  the  plaintiff  by  tha  forcible  entry  or  detainer,  or 
in  ease  of  rent  unpxid,  the  amount  of  rent  (hen  due,  and  there- 
upon judgment  against  the  defendant  for  three  times  the 
amount  of  such  damages  or  rerU»  as  (he  case  niai^  be,  so  found 
or  assessed,  must  be  entered, 

Stat.  1865-66^  771,  §  12. 

Restitution:  10  CaL  211 ;  19  CaL  375;  39  CaL  237. 
Bent  dae:  17  Cal.  566;  29 Cal.  232 ;  21  Cal.  55;  27  CaL  563;  40  Cal.  246 
Bamagss:  2  Cal.  527;  31  Cal.  467. 

Treble  lUmagea:  4  Cal.  412;  6  CaL  63,  163;  15 Oal.  149;  23  CaL  376;  85 
CaL  264. 

^  1175,    The  complaint  and  answer  must  be  verified.   • 

$  U7<^    An  appeal  taken  by  the  defendant  does  not  stay 

proceedings  upon  the  judgment  unless  the  county  judge  so 

directs. 
Fids  S 1165  and  note. 
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$  1177.  Except  as  otherwise  proYided  in  this  chapter  the 
proYisions  of  Part  II,  of  this  code,  are  applicable  to,  and  con- 
stitate  the  roles  of  practice  in  the  proceedings  mentioned  in 
this  chapter. 

y&fe  note  to  h  1171. 

^  117S.  The  provisions  of  Part  II,  of  this  code,  relatiTe  to 
new  trials  and  appeals  except  in  so  far  as  they  are  inconsistent 
with  the  provisions  of  this  chapter,  f^ply  to  the  proceedings 
mentioned  in  this  chapter. 

[An  Act  to  amend  an  Act  entitled  "  An  Act  concerning  Forcible 
Entries  and  Unlawful  Detainers,  and  to  repeal  aU  other  Acts 
on  the  same  su^'ect.** — Approved  April  27, 1863.  Approved 
March  11, 1872— tooA;  ^ect  thirty  days  after  passage. 

Section  1.  Section  nine  of  said  Act  is  hereby  amended  so 
as  to  read  as  follows  : 

Sec.  9.    Upon  filing  with  the  county  clerk  of  the  proper 
county  a  complaint  duly  verified,  the  clerk  shall  at  the  request 
of  the  plaintiff  or  his  attorney,  issue  a  summons  thereon  di- 
rected to  the  defendant,  requiring  him  to  appear  and  answer 
in  said  action  within  three  days  after  service  of  summons. 
The  summons  shall  be  served  by  delivering  a  copy  thereof 
upon  the  occupant  of  the  premises  described  in  the  complaint, 
or  by  leaving  such  copy  on  the  premises  in  a  conspicuous  place. 
Any  demurrer  or  other  objection  filed  before  answer  may  be 
heard  on  one  day's  notice,  and  a  copy  of  any  pleading  filed  by 
the  defendant  shall  be  served  on  the  same  day  on  the  plain- 
tiff or  hi.^  attorney.    If  the  demurrer  be  filed  on  the  day  for 
answering  it  shall  be  heard  at  once,  or  not  later  than  10  o'clock 
A.M.  of  the  next  day.    If  the  demurrer  be  overruled,  the  de- 
fendant shall  answer  on  the  same  day.    If  it  be  sustained,  the 
pMntilT  shall  file  an  amended  complaint  within  three  days 
thereafter,  and  the  defendant  shall  answer  the  same  within 
three  daya  aftar  the  service  upon  him  or  his  attorney  of  a  copy 
of  the  same.    The  answer  shall  be  verified,  and  shall  contain 
a  specific  denial  of  each  material  allegation  of  the  complaint. 
At  10  o'clock  A.  M.  on  the  day  after  the  expiration  of  the  time 
within  which  the  defendant  should  answer  the  original  com- 
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plaint  of  plaintiff,  the  county  judge  shall  attend  at  the  county 
courtroom  and  open  court ;  and  if  tiie  defendant  shall  have  failed 
to  answer  or  demur  to  the  complaint,  he  shall  upon  satisfactory 
proof  thereof,  order  such  judgment  as  shall  be  just  in  the 
premises.    If  the  defendant  shall  have  answered  or  demurred, 
the  judge  shall  set  a  day  for  the  trial  of  the  action,  which  skull 
be  within  not  more  than  two  weeks  from  the  day  of  service  of 
the  summons.    If  a  jury  shall  have  been  demanded  in  writing, 
he  shall  order  the  clerk  to  issue  a  venire  for  a  special  trial 
jury  to  be  summoned  for  the  day  fixed  by  the  court.    The 
jury  shall  be  summoned  in  the  same  manner,  and  possess  the 
qualifications  and  be  subject  to  the  same  challenges  as  provided 
in  section  twenty-eight  of  an  Act  entitled  an  "  Act  concerning 
Grand  and  Trial  Jurors,"  approved  April  twenty -seventh, 
eighteen  hundred  and  sixty-three.    All  proceedings  other  than 
the  trial  of  the  cause  may  be  heard  in  chambei*s  or  in  open 
court.    If  a  jury  be  demanded,  the  demand  shall  be  in  writing, 
filed  at  the  time  of  the  issuance  of  Uie  summons,  if  demanded 
by  the  plaintiff,  or  at  the  time  of  filing  the  answer  or  demurrer, 
if  demanded  by  the  defendant,  and  shall  si>ecify  the  number, 
not  less  than  three,  demanded.    If  the  parties  disagree  as  io 
the  number  of  the  jury,  the  Court  shall  determine  the  same. 
The  demand  in  all  cases  shall  be  accompanied  by  the  proper 
jury  fee,  otherwise  a  jury  trial  shall  be  deemed  to  have  been 
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TITLE    IV. 
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CHAPTER  I 

LIENS  IN  GENERAL. 

SaonoN  1180.    Definition  of  lien 

$  1180.    A  lien  is  a  charge  imposed  upon  specific  property, 
by  which  it  is  made  securiiy  for  the  petformanoe  of  an  act. 
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CHAPTER  n. 

LIEN8   OP  MECHANICS   AND   OTHEBS  UPON   REAL 

PROPERTY. 

SsonoN  1183.  What   laborers,  contracton,  etc.,  may  have  lions 
upon. 

1184.  Liens  for  grading  and  filling  lots  and  streets. 

1185.  Wliat  interest  in  the  land  subject  to  the  lien. 

1186.  Effect  of  liens. 

1187.  Claim  of  lien  to  be  filed  in  recorder's  office 

1188.  Liens  upon  two  or  more  pieces  of  property.  Amount 

due  from  each  to  be  designated. 
118d.    Claim  to  be  recorded.    Fees  of  recprder. 

1190.  Time  of  continuance  ot  lien. 

1191.  Service  of  summons  by  publication. 

1192.  Bub-contractors,  who  are  and  when  paid  out  of  pro> 

ceeds  of  sale. 

1193.  Costs. 

1194.  Court  to  declare  rank  of  liens. 

1195.  Execution  for  deficit. 

1196.  Actions  for  separate  liens  may  be  joined,  when  and 


P»ir  of  any  minin-^rw  hn-u  """^'^o""".  alteration,  or  re- 

feate  hydraulic  power^orTn^TtkeTiifc:' '  '*^"^"<"  *° 
forma  labor  in  any  mining  claim  ha^^^W' .?  "^^  P^"- 
««!  work  or  labor  done  or  mate"i;i8T„^^Br"  ^^^  «"•»«  fo' 
■vely.  whether  done  or  f arS^W  at  th^^^  "**^'  ^^^^ 
»f  the  building  or  other  imprtfemenTo  7^""^  "'  **'  °^«' 

«i^,»r  repair.  eUhl  ^TXle  ^  °^  "l  ''"^^^•^^.  alter- 
o^r  improvement,  as  Xtt  17  fl  "^  ""^  ^"^''V  "^ 
29. 1874.)  J'"rpose8  of  this  chapter.     (In  effect  May 
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TITLE   IV. 

OF  THE  ENFORCEMENT  OP  LlENSa 

OoApTEB     I.    Liens  in  genebal. 

n.    Liens  of  meghamios  and  otbsbs  upon  be\l 

PBOPEBTY. 

UL    Cebtain  liens  fob  batiAbteh  and  waoes 


CHAPTER  I 
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CHAPTEE  n. 

MENS   OF  MECHANICS   AND   OTHERS  UPON   REAL 

PROPERTY. 

SieoTiON  1183.  What   laborers^  contraoton,  etc.,  may  have  Ucus 

upon. 

1184.  Liens  for  grading  and  filling  lots  and  streets. 

1185.  What  interest  in  the  land  subject  to  the  lien. 

1186.  Effect  of  liens. 

1187.  Claim  of  lien  to  be  filed  in  recorder's  office 

1188.  Liens  upon  two  or  more  pieces  of  property.  Amount 

due  from  each  to  be  designated. 

1189.  Claim  to  be  recorded.    Fees  of  recprder. 

1190.  Time  of  continuance  of  lien. 

1191.  Service  of  summons  by  publication. 

1192.  8ub-contractors,  who  are  and  when  paid  out  of  pro> 

ceeds  of  sale. 

1193.  Costs. 

1194.  Court  to  declare  rank  of  liens. 

1195.  Execution  for  deficit. 

1196.  Actions  for  separate  Hens  may  be  joined,  when  and 

how. 

1197.  Lien  does  not  impair  right  to  proceed  for  recovery 

of  the  debt, 

1198.  Bules  of  practice. 

1199.  New  trials  and  appeals. 

^  1183.  Every  person  performing  labor  upon,  or  furnish- 
ing materials  to  be  used  in  the  construction,  alteration  or  re- 
pair of  any  mining  claim,  building,  wharf,  bridge,  ditch,  flume, 
tunnel,  fence,  machinery,  railroad,  wagon  road,  aqueduct  to 
create  hydraulic  power,  or  any  other  structure,  or  who  performs 
labor  in  any  mining  claim,  has  a  lien  upon  the  same  for  the 
work  or  labor  done  or  materials  furnished  by  each  respectively, 
whether  done  or  furnished  at  the  instance  of  the  owner  of  the 
bi^ilding  or  other  improvement,  or  his  agent,  but  Hw  aggregate 
amount  of  such  liens  must  not  exceed  the  amount  which  Vw 
inoner  voould  he  otherwise  liable  to  pay, 
o.  0.  p.- 


^  tiS4w83  j^mm,  380 

Sftat.  1867-63,  5S9,  S  1,  read: 
builder,  contractor,  lumber  r ' 

instead  of  *' every  person ;"  I  ,  

teridls  "  and  "  t-o  be  used; "  also'tho  words  "  either  in  whole  or  in  part ' 
between  "  repair  of  "  and  ^any  minin.;  claim ;  '*  also  tho  words  "for  min- 
ing or  6ther  purposes  "  between  **  hyiraulio  power"  and  "or  any  other;" 
also  "or  sup'^ratructure,"  between  "structure"  and  "or  who  performs;'* 
also  Bub3titui»ed  f  jr  the  words  in  italics,  the  words  "and  every  contractor^ 
sub-oontractor,  architect,  builder,  or  other  person,  hnvin^  charge  of  any. 
mining,  or  of  the  construction,  alteration  or  repair  either  in  whole  or  in 
part,  of  any  building  or  other  improvement  as  aforesaid  shall  be  held  to 
be  the  agent  of  the  owner  for  the  purposes  of  this  act. 

Construction  of  statute:  I  Oal.  183;  2  OaL  91;  9  GaL  122;  SdCftL  283. 

Persons  entitled :  21  Cal.  80 ;  36  Cal.  623 ;  40  Cal.  IMt, 

Amount:  27  GaL  591 ;  29  Oal.  283 ;  31  C A  233. 

$  1184.  Any  person  who,  at  the  request  of  the  owner  of 
any  lot  in  any  ihcorporated  city  or  town,  grades,  £lls  in  or 
otherwise  improves  the  same,  or  the  street  in  front  of  or  ad- 
joining the  same,  has  a  lien  upon  snoh  lot  for  his  work  done 
and  materials  famished. 

r&tat.  1867-6%  939^  i  9,  a4ded  the  words  "  in  grading^  filling  in,  or  othep- 
-  wise  improving  tho  same;  and  all  the  provisions  of  this  act  respecting 
th£.  securing  aad  enforcing  of  meofaanics*  liena  shall  apply  therotow** 

•jf  JU85.  The  land  upon  which  any  buildings,  improvement 
i&r  .^truclure  is  constructed,  together  with  a  convenient  space 
iih^ut  the  same,  or  so  much  as  may  be  required  for  the  conve- 
joilent  use  and  occupation  thereof,  is  also  subject  to  the  liens, 
if  iEt  the  time  the  work  was  commenced  or  the  materials  for 
ths  same  had  commenced  to  be  furnished,  the  land  belonged 
to  the  person  who  caused  said  building,  improvement  or  struc- 
tvre  to  be  constructed,  altered  or  r^aired ;  but  if.  such  persoa 
owned  less  than  a  fee  simple  estate  in  such  land,  then  only  his 
interest  therein  is  subject  to  such  lien. 

Stat.  1S67-6S,  589,  S  2*  added  the  words  "and  in  case socfa  interest  is  « 
leasehold  interest,  and  the  holder  thereof  has  forfeited  his  right  there- 
to, the  purchaser  of  such  building  or  improvement  and  leasehold  term,, 
or  BO  much  thereof  as  remains  unexpired,  at  any  sale  under  the  pro- 
visions of  this  chapter,  is  held  to  bo  the  assignee  of  such  leasehold  term, 
and  as  such  is  entitled  to  pay  the  lessor  all  arrears  of  renter  other  money 
and  costs  due  under  the  lease  unless  the  lessor  has  regained  possession  ox 
the  land  and  property  or  obtained  judgment  for  the  possession  thereof, 
prior  to  the  commencement  of  the  construction,  alteration  or  repair  of 
the  building  or  other  improvem«nt  thereon :  in  which  event  the  pnr- 
chaser  has  the  right  only  to  remove  the  building  or  other  improvement 
withinthirty  days  after  ne  has  purchased  the  same;  and  the  owner  of 
the  land  may  receive  the  rent  due  him,  payable  out  of  the  proceeds  of 
the  sale,  aoooiding  to  tho  tenM  of  the  leaae^  down  to  the  time  of  uaoh. 
vemoval.'* 

aaoaLsytt. 


387  IN  OEHEBAL.   ^  ^  llSft-Sy 

$  use  The  liens  provided  for  in  this  chapter  are  preferred 
to  any  lien,  mortgage  or  other  encumbrance  which  may  have 
attached  subsequent  to  the  time  when  the  building,  improve- 
ment or  structure  was  commenced,  work  donCy  or  materials 
were  commenced  to  be  furnished ;  also,  to  any  lien,  mortgage 
or  other  encumbrance  of  which  Vie  l\ei%  holder  had  no  notice, 
and  which  was  unrecorded  at  the  time  the  building,  improvemen 
or  structure  was  commenced,  toork  done,  or  the  materials  were 
commenced  to  be  furnished. 


by  this  act  upon  any  buildinar  or  other  improvement,  shall  be  preferred 
to  All  prioi  liens,  mortgaf^es  or  other  ino  ambrances  upon  the  land  upon 
which  said  buildinsr  or  oth«r  improvement  shall  hava  been  constructed, 
or  situated,  when  altered  or  repaired ;  and  in  inforcing  such  lien,  such 
buildinte  or  other  improvement  may  be  sold  separately  from  said  land ; 
and  when  so  so'd,  the  purchaser  may  remote  the  same,  withiu  a  reason- 
abletime  thereafter,  not  to  exceed  thirtjr  d.-vy8,  upon  the  payment  to  the 
ownerof  thelamlof  area8on;.ble  rentforits  use  from  the  date  of  his 
purchase  to  the  time  of  removal.  Provided,  that  if  such  removal  be 
prevented  by  legal  proceedings,  the  thirty  days  shall  not  begin  to  run 
until  the  flail  determination  of  stic'*  procaedings  in  the  court  of  first 
resort,  or  ia  the  appellate  coort,  if  appeal  be  taken." 

7  CaL  67«:  13  Cal.  56;  IS  Cal.  3T0 ;  23  Cal.  253, 622 ;  SS  Cal.  11& 


$  1187.    Every  original  contractor,  within  sixty  day^  after 
the  completion  of  his  contract,  and  every  person,  save  the 
original  contractor,  claiming  the  benefit  of  this  chapter,  must, 
within  thirty  days  after  the  completion  of  any  building,  im- 
provement, or  structure,  or  after  the  completion  of  the  alter 
ation  or  repair  thereof,  or  the  performance  of  any  labor  in  a 
mining  claim,  file /or  record  with  the  county  recorder  of  the 
county  in  which  such  property,  or  some  part  thereof,  is  situ- 
ated, a  claim  containing  a  statement  of  his  demand,  after  de- 
ducting all  just  credits  and  offsets,  with  the  name  of  the  owner 
or  reputed  owner,  if  known,  and  also  the  name  of  the  person 
by  whom  he  was  employed  or  to  whom  he  furnished  the  ma- 
terials, with  a  statement  of  the  terms,  time  gi7en,  and  con- 
ditions of  his  contract,  and  also  a  description  of  the  property 
to  be  charged  with  the  lien,  sufficient  for  identification,  which 
claim  must  be  verified  by  the  oath  of  himself  or  of  some  other 
person. t     (In  effect  May  29,  1874.) 
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29  Cal.  283. 

Filing:  ICal.  189. 

Items:  11  Cal.  42;  16 Cal.  142 -,  17  Cal.  128. 

Payments  and  offsets:  2t)  Cal.  283;  39  Cal.  11& 

Description:  2  Cal.  63;  23  Cal.  20& 

$  1188.  In  every  case  in  which  one  claim  is  filed  against 
two  or  more  buildings,  mining  claims  or  other  improvements 
owned  by  the  same  person,  the  person  filing  such  claim  must, 
at  the  same  time,  designate  the  amount  due  to  him  on  each  of 
such  buildings,  mining  claims  or  other  improvements,  other- 
wise the  lien  of  such  claim  is  postponed  to  other  liens.  The 
lien  of  such  claimant  does  not  extend  beyond  the  amount  des- 
ignated, as  against  other  creditors  having  liens  by  judgment, 
mortgage  or  otherwise,  upon  either  of  such  buildings  or  other 
improvements,  or  upon  the  land  upon  which  the  same  aj*e 

situated. 

Stat.  1867-63, 5-9,  §  7,  substantially  the  same,  inserting  "  joint "  between 
"  such  "  and  "  claim ; "  also  adding  the  words.:  "  Provided,  that  no  joint 
claim  shall  be  filed  upon  two  or  moro  buildings,  unless  they  ore  contig- 
uous to  or  adjoining  each  other." 

$  1189.  The  recordcur  must  record  the  claim  in  a  book  kept 
by  him  for  that  purpose,  which  record  must  be  indexed  as 
deeds  and  other  conveyances  are  required  by  law  to  bo  indexed, 
and  for  which  he  may  receive  the  same  fees  as  are  allowed  by 
law  for  recording  deeds  and  other  instruments. 

Stat.  1867-63, 589.  §  6,  same  in  substance. 

$  1100.  No  lien  provided  for  in  this  chapter  binds  any 
building,  mining  claim,  improvement  or  structure,  for  a  longer 
period  than  ninety  days  after  the  same  has  been  filed,  unless 
proceedings  be  commenced  in  a  proper  court  within  that  time 
to  enforce  the  same ;  or,  if  a  credit  be  given,  then  ninety  days 
after  the  expiration  of  such  credit ;  but  no  lien  continues  in  "^i 
force  for  a  longer  time  than  two  years  from  the  time  the  work  *  '^ 
is  completed,  by  any  agreement  to  give  credit.  ^  ^ ' , 

'  Stat.  1367-63, 533,  %  8,  read  " ualeis  suit  be  brought "  instead  of  **  ub-        ¥*i 
ess  proceedings  be  oommenoed."  L;  l 


$  1131.  If  servioa  of  summons  ba  m:id3  by  publication, 
the  tim3  of  pablioj^tion  whsro  th3  defendant  resides  out  of  or 
is  abidat  from  th3  stitd,  or  for  any  othar  cxjuq  caniiDt   be        \\^ 


$  1192.     (N.  S.)     Every  building  or  other  improvement 
mentioned  in  $  11S3  of  this  Code,  constructed  upon  any  lands 
with  the  knowledge  of  the  owner,  or  the  person  having  or 
claiming  any  interest  therein,  shall  be  held  to  have  been  con- 
structed at  the  instance  of  such  owner  or  person  having  or 
claiming  any  interest  therein,  and  the  interest  owned  or  claim- 
ed shall  be  subject  to  any  lien  filed  in  accordance  with  the 
provisions  of  this  chapter,  unless  such  owner  or  person  having 
or  claiming  an  interest  therein  shall,  within  three  days  after 
he  shall  have  obtained  knowledge  of  the  construction,  alter- 
ation, or  repair,  or  the  intended  constmction,  alteration,  or 
repair,  give  notice  that  he  will  not  be  responsible  for  the  same, 
by  posting  a  notice  in  writing  to  the  effect,  in  some  conspicu- 
ous place  upon  said  land,  or  up'>n  the  building  or  other  im- 
provement situated  thereon.     (In  effect  May  *29,  1874.) 


$1193.     (N.  S.)     The  contractor  shall  be  entitled  to  recover 
upon  a  lien  filed  by  him  only  such  amount  as  may  be  due  to 
him  according  to  the  terms  of  his  contract,  after  deducting  all 
claims  of  other  partie-*  for  work  done  and  materials  furnished, 
as  aforesaid;  and  in  all  case.-*  where  a  lien  shall  be  filed,  under 
this  chapter,  for  work  done  or  materials  furnished  to  any  con- 
tractor, he  shall  defend  any  action  brought  thereupon  at  his 
own  expense;  and  during  the  pendency  of  such  action,  the 
owner  may  withhold  from  th3  contractor  the  amount  of  money 
for   which  lien  is  filed;    and  in  case  of  judgment    against 
the  owner  or  his  proparty,  upon  the  lien,  the  said  owner  shall 
be  entitled  to  deduct  f  om  any  amount  due  or  to  become  due 
by  him  to  the  contractor,  t'le  amount  of  such  judgment  and 
costs,  and  if  the  amount  of  such  judgment  and  costs  shall  ex- 
ceed the  amount  due  by  him  to  the  contractor,  or  if  the  owner 
shall  have  settled  with  the  contractor  in  full,  he  shall  be  en- 
ti;le<i  to  recover  back  from  the  contractor  any  amount  so  paid 
by  him,  the  said  owner,  in  excess  of  the  contract  price,  and  for 
which  the  contractor  was  originally  the  party  liable.    (In  effect 
May  29,   1874  ) 
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than  the  originftl  oontntctor,  and  sub-oontraoton,  shall  first  be  paid  in 
fall,  or  pro  rata,  i .  the  proceeds  bo  insufficient  to  pay  them  in  fall ;  and 
out  of  the  remainder,  if  any,  the  sub-contractors  shall  then  be  paid  in 
full  or  pro  raia,  if  the  remainder  be  insufficient  to  pay  them  in  full ;  and 
the  remainder,  if  any,  shall  bo  paid  to  tha  original  contractor;  and  each 
claimantshallbeenritledt3  execution  for  any  balance  due  him  after 
such  distribution,  «uch  execution  to  be  issued  by  the  clerk  of  the  court 
upon  demand,  after  the  return  of  the  sheriff  or  other  officer  "»i->f»ng  the 
sale  showing  such  balance  due. 

"  Third— In  all  suits  under  this  act  the  court  shall,  upon  enterioK 

J'udjrmant  for  the  plainti£F,  allow  as  a  part  of  the  costs,  all  moneys  paid 
or  tho  filings  and  recording  of  the  lien,  and  also  a  reasonable  amount  as 
attorney's  fees. 

"  Fourth— All  suits,  to  enforce  liens  created  by  this  act,  shall  have 

E reference  upon  the  calendar  of  the  court  over  any  civil  suit  already 
rought  or  to  be  brought,  except  suits  to  which  the  state  shall  be  a 
party,  and  shall  be  tried  by  such  court  without  unnecessary  delay. 

"  Fifth— In  all  suits  to  enforce  any  lien  created  by  this  act,  all  per- 
sons personally  liable,  and  all  lien-holders  whose  claims  have  been  nled 
for  record  under  the  provisions  of  section  five  of  this  act,  shall,  and  all 
other  persons  interested  in  the  matter  in  controversy,  or  in  the  property 
sought  to  be  charged  with  the  lien,  may  be  made  parties;  but  such  aa 
are  not  made  parties  shall  not  be  bonnd  by  such  proceedings." 

33  Cal.  497. 

$  1197.  Nothing  contained  in  this  chapter  can  be  constrned 
to  impair  or  affect  the  right  of  any  person  to  whom  any  debt 
may  be  due  for  work  done  or  materials  famished  to  maintain 
a  personal  action  to  recover  snch  debt  against  the  person  liable 
therefor;  i^jiho  ptiBun  biiii(j|iii{;  umh  |in'mmal action 

it  therefor,  not\rithstanding  hisUfittTtnU 
his  affidavit  to  procitt^MiuL^  attachment,  need^gtffstate  tha] 
|is  demand  is  not  secured  by  a  ^fg^i^WS^tuQJ udgmen t,  if  an^ 
)tained  by  the  f^"'''"*'ff  f'^^ffni  |ii  iiinmll  imtinii,  iimiinl 
mstrued  toijajMif^inerge  any  lien  held  by  plaintitf  iihc 

Stat.  1867-6S,  5S9, 9 13.  added  the  words,  **  provided,  only  that  any  money 
collected  on  said  judgment  shall  be  credited  on  the  amount  claimed 
under  such  lien  in  any  action  bronght  to  enforce  the  same,  in  aocord- 
anoo  with  the  provisions  of  this  act?' 

16  Cal.  142. 

^  1198.  Except  as  otherwise  provided  in  this  chapter,  tlie 
provisions  of  Part  11  of  this  code  are  applicable  to  and  consti- 
tute the  rules  of  practice  in  the  proceedings  mentioned  in  this 
chapter. 

VTde  §  1196  and  note. 

$  1199.  The  provisions  of  Part  11  of  this  code  relative  to 
new  trials  and  appeals,  except  in  so  far  as  they  are  inconsistent 
with  the  provisions  of  this  chapter,  apply  to  the  proceedings 
mentioned  in  this  chapter. 
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CHAPTER  III. 

OEBTAIN  LIENS  FOR  SALARIES  AN!)  WAGES. 

SxcnoK  1204.    Certain  persons  preferx«d  creditors  -when  assigmDent 

of  property  is  made. 

1205.  Same,  against  estates. 

1206.  Same,  in  cases  of  execution  or  attachment. 

^  1904.  In  all  assignments  of  property,  made  by  any  per> 
son  to  trustees  or  assignees,  on  account  of  the  inability  of  the 
person,  at  the  time  of  the  assignment,  to  pay  his  debts,  or  in 
proceedings  in  insolvency,  the  wages  of  the  miners,  mechanics, 
salesmen,  serrants,  clerks  or  laborers,  employed  by  such  per* 
son,  to  the  amount  of  one  hundred  dollars,  and  for  services 
rendered  within  sixty  days,  are  preferred  claims,  and  must  be 
paid  by  such  trustees  or  assignees  before  any  other  creditor  or 
creditors  of  the  assignor. 

Stat.  1867 -flS.  213,  g  1,  substantially  the  same,  bnt  inserted  the  words 
"whether  real  or  personal,  which  shall  hereafter  be,"  between  "  prop- 
erty" and  "made;.*  also  the  words  "or  chartered  company,  or  corpora- 
tion, or  by  any  person  or  persons  owning  or  leasing  real  or  personal  prop- 
erty," between  "person"  and  "to  trustees;"  also  "forty"  instead  of 
**  sixty;"  also  the  words  "gold  coin  of  the  U.  S."  after  dollars. 

^  1905.  In  case  of  the  death  of  any  employer,  the  wages 
of  each  miner,  n^echanic,  salesman,  clerk,  servant  and  laborer, 
for  services  rendered  within  the  forty  days  next  preceding  the 
death  of  the  employer,  not  exceeding  one  hundred  dollars, 
rank  in  priority  next  after  the  funeral  expenses,  expenses  of 
the  last  sickness,  the  charges  and  expenses  of  administering 
upon  the  estate,  and  the  allowance  to  the  widow  and  infant 
children,  and  must  be  paid  before  other  claims  against  the 
estate  of  the  deceased  person. 

Fida§1643. 

Stat.  1867-69, 2'3.  8  2,  substantially  the  same,  bnt  inserted  "  gold  coin  of 
the  U.  S."  after  "  dollars : "  also  ^'prorata"  between  "  paid  "  and  "before ;" 
also  "all"  bei'ore  "other  claims ;"  also  added  the  words :  "Provided,  this  act 
shall  in  no  way  affect  the  homestead  or  other  property  exempted  by  law 
from  forced  sale  in  payment  of  debts,  or  any  mortgage  or  lion  lawfully 
*<btained  on  the  property  of  the  deceased  before  his  death." 
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$  IJSOO.  In  cases  of  executions,  attachments,  and  writs  of  a 
similar  nature,  issued  against  any  person,  miners,  mechanics, 
salesmen,  servants,  clerks  and  laborers,  who  have  claims 
against  the  defendant  for  labor  done,  may  give  notice  of  their 
claim,  and  the  amount  thereof,  sworn  to  by  the  person  making 
the  claim,  to  the  officer  executing  either  of  such  writs,  at  any 
time  before  the  actual  sale  of  property  levied  on ;  and  such 
officers  must  pay  to  such  persons,  out  of  the  proceeds  of  the 
sale,  the  amount  each  is  entitled  to  receive  for  services  ren- 
dered within  the  forty  days  next  preceding  the  levy  of  the 
writ,  not  exceeding  one  hundred  dollars.  If  any  or  all  of  the 
claims  so  presented,  and  claiming  preference'  under  this  sec- 
tion, are  disputed  by  cither  the  debtor  or  creditor,  the  person 
presenting  the  same  must  commence  an  action  within  ten  days 
for  the  recovery  thereof,  and  must  prosecute  his  action  with 
due  diligence,  or  be  forever  barred  from  any  claim  of  priority 
of  payment  thereof;  but  in  case  action  is  rendered  necessary 
by  the  act  of  either  debtor  or  creditor,  and  judgment  be  had 
for  the  claim,  or  any  part  thereof,  carrying  costs,  the  costs 
taxable  therein  are  likewise  a  preferred  daim,  with  the  same 
rank  as  the  original  claim. 

Vide  §  1613. 

Stat.  186i'-68, 213, 8  3,  substantially  the  same,  bat  Inserted  the  words  "or 
persons,  or  chartered  company  or  corporation,  it  shall  be  lawfnl  for 
such"  between  "person  "  and  "miners'  also  omitted  the  words  "who 
hav ;  claims  against  the  defendant  for  labor  dono ; "  also  inserted  "  dnly 
certified  to  and  "  between  ''thereof"  and  "sworn  to:"  also  "creditor 
or  creditors  making  ths  claim  "  instead  of  "  person  mak^'ng  the  claim ; " 
also  "gold coin  of  tlieU.  S."  after  "dollars;"  also  added  the  words: 
"And  provided,  f  urther.if  the  amount  of  theassets.  after  dedncting  costs 
of  levy  and  saio,  shall  not  be  adequate  to  the  payment  cf  all  the  pre- 
ferred claims  of  thi^clasH,  they  shall  be  paid  pro  ititooat.cf  the  fund 
hereby  made  app]ic;jble  thereto ;  and  provided,  further,  that  nothing  in 
this  act  contained  shell  bo  construea  to  affect  any  homestead  claims, 
mortgage  or  lion  of  any  description,  created  or  existing  before  the  claim 
of  such  laborer  accrued." 


TITLE    V. 

OF  CONTEMPTS. 

Section  1209.    vrhut  acts  or  omissions  arc  contempts. , 

1210.  Pe-i  ntry  on  property  after  eviction,when  a  contempt. 

1211.  A  contempt  committed  in  Ibo  presence  of  the  court 

mtiy  be  punished  summurily.    When  not  bo  com- 
mitted, an  affidavit  or  statement  shall  bo  n^cdc. 

1212.  A  warrant  of  attachment  may  issue  or  a  notice  to 

show  cause. 
1218.    Bail  may  be  given  by  a. person  arrested  under  such 
warrant. 

1214.  Sheriff  mufii,  upon  executing  the  warrant,  attest  and 

detain  the  person  until  discharged. 

1215.  Bail  boi^d,  form  and  conditioi  s  of. 

1216.  Officer  must  return  warrant  and  undertaking,  if  any. 

1217.  Hearing. 

1218.  Judgment  and  penalty,  if  guilty. 

1219.  If  the  contempt  is  the  omission  to  perform  any  act, 

the  person  may  be  imprisoned  until  performance. 

1220.  If  a  party  fail  to  appear,  proceedings. 

1221.  Uuess  sufficient  cause  for  non-appearance  of  party 

arrfegted.    Confinement  under  arrests  for  contempt. 

1222.  Judgment  and  orders  in  such  cases  final. 

^  15S09.  ($4  0.)  The  following  acts  or  omissions,  in  i-espect 
to  a  court  of  justice,  or  proceedings  therein,  are  contempts  of 
the  authority  of  the  court : 

1.  Disorderly,  contemptuous  or  insolont  behaviour  toward 
the  judge  while  holding  the  court,  tending  to  interrupt  the 
due  course  of  a  trial  or  other  judicial  proceeding. 

2.  A  breach  of  the  peace,  boisterous  conduct  or  violent  dis- 
torbance,  tending  to  interrupt  the  duo  course  of  a  trial  or 
other  judicial  proceeding. 

3.  Misbehaviour  in  ofQce,  or  other  wilful  neglect  or  violation 
of  duty  by  an  attorney,  coun&el,  clerk,  sheriff,  coroner  or  other 
person  appointed  or  elected  to  perform  a  judicial  or  ministerial 
service. 

4.  Deceit  or  abuse  of  the  process  or  proceedings  of  the  court 
by  a  party  to  an  action  or  special  proceeding. 
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5.  Disobedience  of  any  lawful  judgment,  order  or  process  of 
the  court. 

6.  Assuming  to  be  an  officer,  attorney,  counsel  of  a  court, 
and  acting  as  such  without  aut'.iority. 

7.  Kescuing  any  person  or  property,  in  the  custody  of  an 
officer  by  virtue  of  an  order  or  process  of  such  court. 

8.  Unlawfully  detaining  a  witness  or  party  to  an  action  while 
going  to,  remaining  at  or  returning  from  the  court  where  the 
action  is  on  the  calendar  for  trial. 

9.  Any  other  unlawful  interference  with  the  process  or  pro- 
ceedings of  a  court. 

10.  Disobedience  of  a  subpoena  duly  served,  or  refusing  to 
be  sworn  or  answer  as  a  witness. 

11.  When  summoned  as  a  juror  in  a  court,  neglecting  to  at- 
tend or  serve  as  such,  or  improperly  conversing  with  a  party  to 
an  action  to  be  tried  at  such  court,  or  with  any  other  person,  in 
relation  to  the  merits  of  such  action,  or  receiving  a  communi- 
cation from  a  party  or  other  persoa  in  respect  to  it,  without 
immediately  disclosing  the  same  to  the  court. 

12.  Disobedience,  by  an  inferior  tribunal,  magistrate  or 
officer,  of  the  lawful  judgment,  order  or  process  of  a  superior 
court,  or  proceeding  in  an  action  or  special  proceeding  con- 
trary to  law,  after  such  action  or  special  proceeding  is  removed 
from  the  jurisdiction  of  such  inferior  tribunal,  magistrate  or 
officer.  Disobedience  of  the  lawful  orders  or  process  of  a 
judicial  officer  is  also  a  contempt  of  the  authority  of  such 
officer. 

Stat.  I8.M,  126,  read:  '*The  following  acts  or  omiBsions  sliaU  be  deemed 
to  be  contempts: 

*M8t.  Disorderly,contemptuoa8.or  insolent  behaviour  towards  the  judge 
whilstholdin^  court,  or  engaged  in  his  judicial  duties  at  chambers,  or 
towards  referees  or  arbitrators  whilstsitting  on  a  reference  or  arbitration, 
tendin;;  t  n  interrupt  the  due  coarse  of  a  trial,  reference  or  arbitration,  or 
other  judicial  proceeding: 

"2d.  Abreachof  thepeace,boiBt6rousoonduot,oryioIentdi8turbancein 

Sresenca  of  thocourt,  or  its  immediate  vicinity,  tending  to  interrupt  the 
no  conrso  of  a  trial,  or  other  judicial  proceeding: 
"  3d.  Disobedience  or  resistance  to  any  lawful  writ,  oi-der,  rule  or  pro- 
cess, issued  by  the  court  or  judge  at  chambers : 

"4th.  Disobediencoiof  a  subpoena  duly  served,  or  refusing  to  be  sworn 
or  answer  as  a  witness : 

"5th.  Rescuing  any  person  orproperty  in  the  Onstody  of  any  officer,  bv 
virtue  of  an  order  of  process  ox  such  court  or  judge  at  chambem.'* 

Bub-division  5:  5  Cal.  494;  7  Cal.  161 ;  18  CaL  60;  36  CaL  S52. 

SxTB-DxvisioN  19 :  7  Cal.  17& 
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$  1910.  Every  person  disposseeBed  or  ejected  from,  or  out 
of,  any  real  property,  by  the  judgment  or  process  of  any  court 
of  competent  jurisdiction,  and  who,  not  having  right  so  to  do, 
re-enters  into  or  uxmn,  or  takes  possession  of,  any  such  real 
property,  or  induces  or  procures  any  person  not  having  right 
so  to  do,  or  aids  or  abets  him  therein,  is  guilty  of  a  contempt 
of  the  court  by  which  such  judgment  was  rendered,  or  from 
which  such  process  issued.  Upon  a  conviction  for  such  con- 
tempt, the  court  or  justice  of  the  peace  must  immediately  issue 
an  alias  process,  directed  to  the  proper  of&cer,  and  requii'ing 
him  to  restora  the  party  entitled  to  the  possession  of  such 
property,  under  the  original  judgment  or  process,  to  such 
possession. 

Stat.  1862,  lis,  SS  1  and  2,  avbstantially  the  same,  insertins  bstwoea 
**  issued'*  and  "upon  a  conviotioa"  the  words  "and  shall  bo  tried  and 
poaiabsd  therefor,  in  the  same  manner  and  form  as  now  provided  bgr 
law,  in  case  of  contempt  not  committed  in  presence  of  the  ooort  or  jus- 
tice of  1^0  peace.'* 

29Cal.  £12. 

$  isnx.  (^  481.)  When  a  contempt  is  committed  in  the  im« 
mediate  view  and  presence  of  the  court,  or  judge  at  chambers, 
it  may  be  punished  summarily ;  for  which  an  order  must  be 
made,  reciting  the  facts  as  oocurring  in  such  immediate  view 
and  presence,  adjudging  that  the  person  proceeded  against  is 
thereby  guilty  of  a  contempt,  and  that  he  be  punished  as 
therein  prescribed.  When  the  contempt  is  not  committed  in 
the  immediate  view  and  presence  of  the  court,  or  judge  at 
chambers,  an  afi&davit  shall  be  presented  to  the  court  or  judge, 
of  the  facts  constituting  the  contempt,  or  a  statement  of  the 
facts  by  the  referees  or  arbitrators,  or  other  jtidicial  officer, 

1  Cal.  152,  187. 

$  tfiXSL  (^  482.)  When  the  contempt  is  not  committed  in 
the  immediate  view  and  presence  of  the  court  or  judge,  a  war- 
rant of  attachment  may  be  issued  to  bring  the  person  charged 
to  answer,  or,  without  a  previous  arrest,  a  warrant  of  commit- 
ment may,  upon  notice,  or  upon  an  order  to  show  cause,  be 
granted ;  and  no  warrant  of  commitment  can  be  issued  with- 
out such  previous  attachment  to  answer,  of  such  notice  or 
order  to  show  cause. 
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TITLE    VI. 

OP  THE  VOLUNTARY  DISSOLUTION   OF  CORPORA- 
TIONS. 

BscTXON  1227.  How  dissolved. 

1228.  Application,  what  to  contain. 

.    1229.  Application,  how  signed  and  verified. 

1230.  Filing  application  and  publication  of^notlcek 

1231.  Objections  may  be  filed. 

1232.  Hearing  of  application. 

1233.  Judgment  roll  and  appeals. 

§  1227.  A  corporation  may  be  dissolved  by  the  ooTinty  judge 
of  the  county  where  its  office  or  principal  place  of  business  is 
situated,  upon  its  voluntary. application  for  that  purpose. 

Vide  §  1233  and  note. 

38  Cal.  166. 

^  13^8.  The  application  mast  be  in  writing,  and  must  set 
forth : 

1.  That  at  a  meeting  of  the  stockholders  or  members  called 
for  that  purpose,  the  dissolution  of  the  corporation  was  resolved 
upon  by  a  two-third  vote  of  all  the  stockholders  or  members. 

2.  That  all  claims  and  demands  against  the  corporation  have 
been  satisfied  and  discharg^ed. 

\7ide  §  1283  and  note. 

$  1339.  The  application  must  be  signed  by  a  majority  of 
the  board  of  trustees,  directors  or  other  officers  having  the 
management  of  the  affairs  of  the  corporation,  and  must  be 
verified  in  the  same  manner  as  a  complaint  in  a  civil  action. 

nie  8 1233  and  note. 

$  1380.  If  the  judge  is  satisfied  that  the  application  is  in 
conformity  with  this  title,  he  must  order  it  to  be  filed  with  the 
clerk,  and  that  the  clerk  give  not  less  than  thirty  nor  more 
than  fifty  days  notice  of  the  application,  by  publication  in  some 
newspaper  published  in  the  county,  and  if  there  are  none  such, 
then  by  advertisements,  posted  up  in  three  of  the  principal 
public  places  in  the  county. 

Fide  %  1233  and  note. 


f  lieste.  After  tbe  time  of  publication  bas  expired,  tbd 
\iulge  mty,  upon  five  dtjft  notice  to  the  petaons  who  have  filed 
objections,  or  without  fiu'tJier  notice,  if  no  objections  have 
been  Hied,  pi'oeeed  to  bettr  and  determine  t^e  application ;  uid 
if  all  the  statements  therein  made  are  shonn  to  be  tme,  he 
most  deolai-o  the  corporation  disBolved. 

f  12ilil.  The  application,  notices  and  proof  of  pnblication, 
objections  (if  any)  and  doclaratioa  of  dlaeoludon,  constitute 
tiie  judgment  roll,  and  from  tbe  judgment  an  appeal  may  be 
taken  as  fron  jn^;me)it«  of  the  county  courts. 
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TITLE    VII. 

» 

OP  EMINENT  DOMAIN. 

SXOXION  1237.    Eminent  domain  defined. 

1238.  Purposes  for  which  it  may  be  exercised. 

1239.  What  estates  in  land  may  be  acquired  by  condemstion, 

1240.  Private  property  defined.    Classes  enumerated. 

1241.  Facts  necessary  to  be  found  before  condemnation. 

1242.  Parties  may  make  location.    May  enter  to  make  sur- 

veys. 

1243.  Jurisdiction  in  district  court. 

1244.  The  complaint  and  its  contents. 

1245.  Summons,  what  to  contain.  How  issued  and  served. 

1246.  Who  may  defend.    What  the  answer  may  show,  and 

how  verified. 

1247.  Ck)urt  shall  have  jurisdiction  to  regulate  the  mode  of 

making  crossings  or  of  enjoying  a  common  use. 

1248.  Court  or  jury  to  assess  damages. 

1249.  The  date  with  respect  to  which  compensation  Hhall 

be  assessed,  and  the  measure  thereof. 

1250.  New  proceedings  to  cure  defective  title. 
1231.    Payment  of  damages. 

1252.  Damages,  to  whom  paid. , 

1253.  Final   order  of  condemnation,,  what   to  -oontain. 

When  filed,  title  vests. 

1254.  Putting  plaintiff  in  i>o88ession. 

1255.  Costs  may  be  allowed,  distribution  thereof. 

1256.  Bules  of  practice. 

1257.  New  trials  and  appeals. 

1258.  When  title  takes  effect  and  constructionof. 
12:9.  When  title  takes  effect. 

1260.  Construction.  "    •■ 

1261 .  Pending  proceedings  not  •ffected.. 

1262.  Rules  of  pmptice. 

1263.  Exceptions. 

$  1937.  Eminent  domain  is  the  right  of  the  people  or  gov- 
ernment to  take  private  property  for  public  use.  This  right 
may  be  exercised  in  the  manner  provided  in  thi/:  title. 

18Cal.2ig;  31  Cal.  538. 

Statute  must  be  strictly  pursued:  19  Cal.  47 ;  36  Cal.  G39. 

As  to  compensatioQ,  see  1 1247. 
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^  1!X38^  Subject  to  the  provisiona  of  this  title,  the  right  Of 
eminent  domain  may  be  exercised  in  behalf  of  the  foUo^nng 
public  uses :  ^ 

1.  Fortifications,  magazines,  arsenals,  nayy  yards,  naTy  and 
army  stations,  light-houses,  range  and  beacon  liglitt),  coast  sur- 
veys, and  all  other  public  uses  authorized  by  the  goremmeni 
of  the  United  States. 

2.  Public  buildings  and  grounds  for  the  use  of  the  state 
and  all  other  public  uses  authorized  by  the  legislature  of  this 
state. 

3.  Public  buildings  and  grounds  for  the  use  of  any  county, 
incorporated  city  or  city  and  county,  village,  town  or  school  dis- 
trict, canals,  aqueducts, fiumcs,  ditches  or  pipes  fur  conducting 
water  for  the  use  of  the  inhabitants  of  any  county,  incorporated 
city  or  city  and  county,  village  or  town,  or  for  draining  any 
county,  incorporated  city  or  city  and  county,  village  or  town ; 
raising  the  banks  of  streams,  removing  obstructions  therefrom, 
and  widening,  deepening  or  straightening  their  channels; 
roads,  streets  and  alleys,  and  all  other  public  uses  for  the  bene- 
fit of  any  county,  incorporated  city  or  city  and  county,  village 
or  town,  or  the  inhabitants  thereof,  which  may  be  authorized 
by  the  legislature ;  but  the  mode  of  apportioning  and  collect- 
ing the  costs  of  such  improvements  shall  be  such  as  may  be 
provided  in  the  statutes  by  which  the  same  may  be  auUior- 
ized. 

4.  Wharves,  docks,  piers,  chutes,  booms,  ferries,  bridges, 
toll  roads,  by-roads,  plank  and  turnpike  roads,  steam  and  horse 
railroads;  canals,  ditches,  finmes,  aqueducts  and  pipes  for  pub- 
lic transportation,  supplying  mines  and  farming  neighbor- 
hoods with  water,  and  draining  and  reclaiming  lands,  and  for 
floating  logs  and  lumber  on  streams  not  navigable, 

5.  Boads,  tunnels,  ditches,  flumes,  pipes ,  and  dumping  places 
for  working  mines,  also  outlets,  natural  or  otherwise,  for  the 
flow,  deposit  or  conduct  of  tailings  or  refuse  matter  from  mines ; 
also  an  occupancy  in  common  by  the  owners  or  possessors  of 
difierent  mines  of  any  place  for  the  flow,  deposit  or  conduct  of 
tailings  or  refuse  matter  from  iheir  several  mines. 

6.  By-roads  leading  from  highways  to  residences  and  farms. 
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Vide  under  subdivision  1,  the  following  statuteB,  to  wit: 

Stat.  Ib52,  149;  stat.  1854,  41;  stat.  WA,  48-9;  stat.  1855,  45;  stat.  1957, 74» 

(repealed  by  stat.  1859.  f«) ;  stat.  1858.70;  stat.  1859,  26-7;  stat.  1859,  334; 

stat.  1861,  259-6U ;  stat.  1862,  552 »  stat.  1865-66, 520. 
Cons.  U.  S.,  art.  f,  sec.  8,  clause  17. 

Vide  under  subdivision  3,  the  following  statutes  in  reference  to  towns 
and  viUages,  to  wit : 

Stat.  18.10, 128;  stat.  1855,  57-9;  stat.  1856,  198-203,  which  repealed  stat- 
utes 1850  and  .855. 

The  following  statutes  in  reference  to  school  districts,  to  wit. 
Stat.  1863, 194-211;  stat.  1863-64,  209;  stat.  1865-66,  383;  stat.  1867-68, 150; 
atat.  1869-70,  824. 

The  following  statutes  in  reference  to  canals,  to  wit: 
Stat.  1862,  540-41;  stat.  1865-66,  53,  604^,  786;  stat.  1867-68,  134;  stat. 
1869-70, 660 

The  following  statutes  in  reference  to  water  companies,  etc.,  to  wit: 
Stat.  1852, 171 ;  stat.  1856,  218 ;  stat.  1861, 228. 

The  following  statutes  in  reference  to  roads,  etc.,  to  wit: 
Stat.  1861,  389;  stat.  1863,  4B;  stat.  18&-566. 155, 381,  8^;  stat.  1867-68, 19S; 
stat.  1869-70,  231. 

Vide  subdivision  4,  the  following  stfttntes  in  reference  to  wharves, 

piers  and  chutes,  to  wit: 

Stat.  1858, 120;  stat.  1869-70,  686,  526. 

The  following  statutes,  in  reference  to  ferries,  bridges  and  toll  roads, 
tdwit: 

Stat.  1855, 183-7 ;  stat.  1861«  18, 807 ;  stat.  1862. 247 ;  stat.  1863-64, 192 ;  stot: 
1863, 720, 747-758 ;  stat.  1867-«,'t7 ;  stat.  1869-70, 887 ;  stat.  1850, 347 :  stat.  1851, 
424. 

The  following  statutes,  in  reference  to  plank  and  turnpike  roads,  to 
wit: 

Stat.  1853, 169;  stat.  1854, 74;  stat.  1857, 280;  stat.  1858,  265, 145. 

The  following  statutes,  in  reference  to  steam  and  horse  railroads,  to 
wit: 

Stat.  1861,  607-«27;  stat.  1863,  610,  296:  stat  1862,547,  496;  stat  1867-«, 
705;  stat.  1869-70,  517,  481, 786. 

The  following  statutes,  in  reference  to  canals,  ditches,  flumes,  eto., 

Stat.  1853. 87;  stat.  1863-64. 149:  stat  1859,  93;  stat  1863,  736;  stat  1887, 
121 ;  stat  1861,  41 ;  stat.  1869-70,  569. 

Vide  note  supra  under  subdivision  3. 

Vide  under  subdivision  5,  the  statutes  referred  to  under  subdivisioK 
4,  supra  in  reference  to  canals,  ditches,  flumes,  etc. 

No  reference  is  here  made  to  the  large  number  of  private  and  local 
statutes  which  have  been  enacted  upon  most  of  the  subjects  embraced 
in  this  section. 

Sub-division  1 :  5  Cal.  373;  18  Cal.  229;  19  Oal.  47. 

Sub-division  2:  16  Cal.  248 ;  27  Cal.  171. 

Sub-division  3:  27  Cal.  613;  28  Cal.  345;  29  Cal.  75;  32  Cal.  241. 

Sub-division  6:  32  Cal.  241. 

$  1339.  The  following  is  a  classification  of  the  interests* 
estates  and  rights  in  lands,  subject  to  be  taken  for  public  use : 

1.  A  fee  simple,  when  taken  for  public  buildings  or  grounds, 
or  for  permanent  buildings  for  use  in  connection  with  a  right 
of  way,  or  for  an  outlet  for  the  flow,  or  a  place  for  the  deposit 
of  tailings  from  a  mine. 
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2.  An  eaaement,  when  taken  for  any  other  nse. 

3.  The  right  of  entry  upon  and  occupation  of  lands,  and 
the  right  to  take  therefrom  such  earth,  gravel,  stones,  trees 
and  timber  as  may  be  necessary  for  some  public  use. 

$  1340.  The  private  property  which  may  be  taken  under 
this  title,  includes : 

1.  All  real  property  belonging  to  any  person. 

2.  Lands  belonging  to  this  state,  or  to  any  county,  incorpo- 
rated city  or  city  and  county,  village  or  town,  not  appropriated 
to  some  publice  use. 

3.  Property  appropriated  to  public  use ;  but  such  property 
shall  not  be  taken  unless  for  a  more  necessary  public  use  than 
that  to  which  it  has  been  already  appropriate. 

4.  Franchises  for  toU  roads,  toll  bridges  and  ferries,  and  all 
other  franchises ;  but  such  franchises  shall  not  be  taken  unless 
for  free  highways,  railroads  or  other  more  necessary  publio 
use. 

5.  All  rights  of  way  for  any  and  all  the  purposes  mentioned 
in  section  twelve  hundred  and  thirty-eight,  and  any  and  all 
structures  and  improvements  thereon,  and  the  lands  held  or 
used  in  connection  therewith,  shall  be  subject  to  bo  connected 
with,  crossed  or  intersected  by  any  other  right  of  way  or  im- 
provements or  structures  thereon.  They  shall  also  bo  subject 
to  a  limited  use,  in  common  with  the  owner  thereof,  when 
necessary ;  but  such  uses,  crossings,  intersections  and  connec- 
tions shall  be  made  in  manner  most  compatible  with  the 
greatest  public  benefit  and  least  private  injury. 

6.  All  classes  of  private  property  not  enumerated  may  be 
taken  for  publio  use,  when  such  taking  is  authorized  by  law. 

23Cal.323:360al.638. 

$  194:1.  Before  property  can  be  taken,  it  must  appear :  N 

1.  That  the  use  to  which  it  is  to  be  applied  is  a  use  authoz^ 
ized  by  law. 

2.  That  the  taking  is  necessary  to  such  use. 

3»  If  already  appropriated  to  some  publio  use,  that  the  pub- 
lic use  to  which  it  is  to  be  applied  is  a  more  necessary  publio 
use. 

160al.229;23Cal.a2S. 
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^  1^4:9.  In  all  cases  where  land  is  required  for  public  use, 
the  state,  or  its  agents  in  charge  of  such  use,  may  survey  and 
locate  the  same ;  but  it  must  be  located  in  the  manner  which 
will  be  most  compatible  with  the  greatest  public  good  and  the 
least  private  iajury,  and  subject  to  the  provisions  of  section 
twelve  hundred  and  forty-seven.  The  state,  or  its  agents  in 
charge  of  such  public  use,  may  enter  upon  the  land  and  make 
examination,  surveys  and  maps  thereof,  and  such  entry  shall 
constitute  no  cause  of  action  in  favor  of  the  owners  of  the 
land,  except  for  injuries  resulting  from  negligence,  wanton- 
ness or  malice. 

$  134:3.  All  proceedings  under  this  title  must  be  brdnght 
in  the  district  court  for  the  county  in  which  the  properiy  ia 
situated.  They  must  be  commenced  by  filing  a  complaint 
and  issuing  a  summons  thereon. 

23  Oal.  323 ;  27  Col.  171 ;  23  Cal.  662 ;  35  GaL  624 ;  36  Gal.  63a 

$  1944  •   The  complaint  must  contain : 

1.  The  name  of  the  corporation,  association,  commiBaion 
or  person,  in  charge  of  the  public  use  for  which  the  property 
is  sought,  who  must  be  styled  plaintiffs. 

2.  The  names  of  all  owners  and  claimants  of  the  properiy, 
if  known,  or  a  statement  that  they  are  unknown,  who  must 
be  styled  defendants. 

3.  A  statement  of  the  right  of  the  plaintiff. 

4.  If  a  right  of  way  be  sought,  the  complaint  must  show 
the  location,  general  route  and  termini,  and  must  be  aocom- 
panied  with  surveys  and  maps  thereof. . 

5.  A  description  of  each  piece  of  land  sought  to  be  taken, 
and  whether  the  same  includes  the  whole  or  only  a  part  of  an 
entire  parcel  or  tract. 

All  parcels  lying  in  the  county,  and  required  for  the  same 
public  use,  may  be  included  in  the  same  or  separate  proceed- 
ings, at  the  option  of  the  plaintiff,  but  the  court  may  consoli- 
date or  >^eparate  them,  to  suit  the  convenience  of  parties. 

24  Oal.  427;  2  Oal.  171. 

• 

$  1245.  The  clerk  must  issue  a  summons,  which  mtui 
contain  the  names  of  the  parties,  a  general  description  of  the 
whole  property,  a  statement  of  the  public  use  for  which  it  is 
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sought  and  a  reference  to  the  complaint  for  descriptions  of  the 
respective  parcels,  and  a  notice  to  the  defendants  to  appear 
and  chow  cause  why  the  property  described  should  not  bo  con- 
demned as  prayed  for  in  the  complaint.  In  all  other  particu- 
lars it  must  be  in  the  form  of  a  summons  in  civil  actions,  and 
must  be  served  in  like  manner, 

$  134:6.  All  persons  in  occupation  of,  or  having  or  claiming 
an  interest  in,  any  of  the  property  described  in  the  complaint, 
or  in  the  damages  for  the  taking  thereof,  though  not  named, 
may  appear,  plead  and  defend,  each  in  respect  to  his  own 
property  or  interest,  or  that  claimed  by  him,  in  like  manner 
as  if  named  in  the  complaint. 

7  Gal.  577 ;  22  Cal.  434 ;  29  Gal.  112 ;  31  GaL  215;  36  GaL  639. 

$  1247.    The  court  shall  have  power ; 

1.  To  regulate  and  determine  the  place  and  manner  of 
making  connections  and  crossings,  or  of  enjoying  the  common 
use  mentioned  in  the  Hfth  subdivision  of  section  twelve  hun- 
dred and  forty. 

2.  To  hear  and  determine  all  adverse  or  conflicting  claims 
to  the  property  sought  to  bo -condemned,  and  to  the  damages 
therefor. 

3.  To  determine  the  respective  rights  of  different  parties 
seeking  condemnation  of  the  same  property. 

6  Gal.  74 ;  16  Gal.  248 :  22  Gal.  434 ;  24  Gal.  427 ;  29  Gal.  112 ;  31  GaL  3G7 :  35 
Cal.  247. 

Compensation  generally:  3  Gal.  69;  4  Gal.  114;  5  Gal.  373;  6  Cal.  74;  7 
Gal.  121,  577 ;  9  Cal.  595 ;  12  Cal.  500 ;  13  Cal.  306 ;  14  Cal.  106 ;  16  Cal.  153. 248 ; 
18  Cal.  229;  19  Cal.  47, 579;  22  Cal.  251,  434;  23  Gal.  323;  24  Cal.  427 ;  27  Cal. 
171,  613,  643 ;  28  Cal.  345,  662 ;  29  Gal.  75, 112, 123 ;  SI  Gal.  215, 406, 538 ;  32  GaL 
241.499;  38  Gal.  639. 

^  1348.  The  court,  jiury  or  referee,  must  hear  such  legal 
testimony  as  may  bo  offared  by  any  of  the  parties  to  the  pro- 
ceedings, and  thereupon  must  ascertain  and  assess : 

1.  The  value  of  the  property  sought  to  be  condemned,  and 
all  improvements  thereon  pertaining  to  the  realty,  and  of 
each  and  every  separate  estate  or  interest  therein ;  if  it  con- 
sists of  different  parcels,  the  value  of  each  parcel  and  each 
estate  or  interest  therein  shall  be  separately  assessed. 
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2.  If  the  property  sought  to  be  condenmed  constitates  only 
a  part  of  a  larger  parcel,  the  damages  which  will  accrue  to  the 
portion  not  sought  to  be  condemned,  by  reason  of  its  sever- 
ance from  the  portion  sought  to  be  condemned,  and  the  con- 
struction of  the  improvement  in  the  manner  proposed  by  the 
plaintiff. 

3.  Separately,  how  much  the  portion  not  sought  to  be  con- 
demned, and  each  estate  or  interest  therein,  will  be  benefited, 
if  at  all,  by  the  construction  of  the  improvement  proposed  by 
the  plaintiff;  and  if  the  benefit  shall  be  equal  to  the  damages 
assessed,  under  subdivision  two,  the  owner  of  the  parcel  shall 
be  allowed  no  compensation  except  the  value  of  the  portion 
taken;  but  if  the  benefit  shall  be  less  than  the  damages,  so 
assessed,  the  former  shall  be  deducted  from  the  latter,  and 
the  remainder  shall  be  the  only  damages  allowed  in  addition 
to  the  value. 

4.  If  the  property  sought  to  be  condemned  be  for  a  railroad 
the  cost  of  good  and  sufficient  fences  along  the  line  of  such 
railroad,  and  the  cost  of  cattle  guards  where  fenc^  may  cross 
the  line  of  such  railroad. 

5.  As  far  as  practicable,  compensation  must  be  assessed  for 
each  source  of  damage  separately. 

^  1349.  For  the  purpose  of  assessing  compensation  and 
damages,  the  right  thereto  shaU  be  deemed  to  have  accrued  at 
the  date  of  the  summons,  and  its  actual  value,  at  that  date, 
shall  be  the  measure  of  compensation  for  all  property  to  be 
actually  t;ken,  and  the  ba£is  of  damages  to  property  not  ac- 
tually taken  but  injuriously  affected,  in  all  cases  where  such 
damages  are  allowed  as  provided  in  section  twelve  hundred  and 
forty-eight.  If  an  order  bo  made  letting  the  plaintiff  into 
possession,  as  provided  in  section  twelve  hundred  and  fifty- 
four,  the  compensation  and  damages  awarded  shall  draw  lawful 
interest  from  the  date  of  such  order.  No  improvements  put 
upon  the  property,  subsequent  to  the  date  of  the  service  of 
summons,  shall  be  included  in  the  assessment  of  compensation 
or  damages. 
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$  1350.  If  the  title  attempted  to  be  acquired  is  found  to  be 
defective  from  auy  cause,  the  plaintiff  may  again  institute 
proceedings  to  acquire  the  same,  as  in  this  title  prescribed. 

18  Cal.  29 ;  21  Cal.  427 ;  29  CaL  112. 

1S51.  The  plaintiff  must,  within  thirty  days  after  final 
judgment,  pay  the  sum  of  money  assessed ;  but  may  at  the 
time  of  or  before  payment,  elect  to  baild  the  fences  and  cattle 
guards,  and  if  he  so  elect,  shall  execute  to  the  defendant  a 
bond,  with  sureties  to  be  approved  by  the  cOurt  in  double  the 
assessed  cost  of  the  same,  to  build  such  fences  and  cattle  guards 
within  eighteen  months  from  the  time  the  railroad  is  built  on 
the  land  taken,  and  if  such  bond  be  given,  need  not  pay  the 
cost  of  such  fences  and  cattle  guards.  In  an  action  on  such 
bond,  the  plaintiff  may  recover  reasonable  attorney's  fees. 

1259.  Payment  may  be  made  to  the  defendants  entitled 
thereto,  or  the  money  may  be  deposited  in  court  for  the  de- 
fendants, and  be  distributed  to  those  entitled  thereto.  If  the 
money  be  not  so  paid  or  deposited,  the  defendants  may  have 
execution  as  in  civil  cases,  and  if  the  money  cannot  be  made  on 
execution,  the  court,  upon  a  showing  to  that  effect,  must  set 
aside  and  annul  the  entire  proceedings  and  restore  possession 
of  the  property  to  the  defendant,  if  possession  has  been  taken 
by  the  plaintiff. 

$  1953.  When  payments  have  been  made  and  the  bond 
given,  if  the  plaintiff  elects  to  give  one,  as  required  by  the  last 
two  sections,  the  court  must  make  a  final  order  of  condemna- 
tion, which  must  describe  the  property  condemned  and  the 
purposes  of  such  condemnation.  A  copy  of  the  order  must  be 
filed  in  the  office  of  the  recorder  of  the  county,  and  thereupon 
the  property  described  therein  shall  vest  in  the  plaintiff  for  the 
purposes  therein  specified. 

$  1954*  At  any  time  after  service  of  summons,  the  court 
may  authorize  the  plaintiff,  if  already  in  possession,  to  con- 
tinue therein ;  and  if  not,  then  to  take  possession  of  and  use 
the  property  during  the  pendency  and  until  the  final  conclusion 
of  such  proceedings,  oad  may  stoy  all  actions  and  proceedings 
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against  the  plaintiff  on  account  thereof;  but  the  plaintiff  mnst 
;  give  security,  to  be  approved  by  such  coui't  or  judge,  to  pay,  as 

well  the  compensation  in  that  behalf  when  ascertained,  as  all 
.  damages  which  may  be  sustained  by  the  defendant,  if  for  any 
t  cause  the  property  shall  not  be  finally  taken  for  public  use. 

$  1955.  Costs  may  be  allowed  or  not,  and  if  allowed,  may 
She  apportioned  between  the  parties  on  the  same  or  adverse 

,  sides,  in  the  discretion  of  the  court. 

• 
^$  15S56.   Except  as  otherwise  provided  in  this  title,  the  pro- 
visions of  Part  II  of  this  code  are  applicable  to  and  constitute 
« the  rules  of  practice  in  the  proceedings  mentioned  in  this  title. 

$.1^'7.  The  provisions  of  Part  II  of  this  code  relative  to 
ne\^.  trials  and' appeals,  except  in  so  far  as  they  are  inconsistent 
with,  the  provisions  of  this  title>  apply  to  the  proceedings  men- 
tioned in  this  title. 

'  $  15358.   With  relation  to  the  acts  passed  at  the  present  ses- 

.  £ion  of  the  legislature,  this  title  must  be  construed  in  the  same 

.manner  as  if  this  code  had  been  passed  on  the  last  day  of  this 

session,  and  from  and  after  the  time  this  code  takes  effect,  all 

laws  of  this  state  in  relation  to  the  taking  of  private  property 

for  public  uses  are  abolished,  and  all  proceedings  had  in  the 

exercise  of  j  the  powers  of  eminent  domain  must  conform  to 

.  the  provisions  of  this  title. 

$  ia39.    Title  VII  of  Part  III  of  the  code  of  civil  proce- 
dure of  the  Sitate  of  California  (thJB  title)  shall  be  in  force 
.  and  effect  from  and  after  the  fourth  day  of  April,  one  thousand 
.  eight  hundred.andseyenty-two. 

^15360. .  From  and  after  the  time  this  title  takes  effect,  it 
must,  be  construed  in  the  same  manner  as  it  would  be  were 
sections  four  and  seventeen  of  this  code  in  force  and  effect. 


; 


.  ^  ljd61.  J^O'prooeeiding  to  enforce  the  right  of  eminent  do- 
main commeacdd  hetore  this  title  takes  effecti  is  ajOEected  by  tbo 
provisions  of  this  title. 
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^  1369.  Until  the  first  day  of  January,  one  thonsand  eight 
hundred  and  seyenty-three,  at  twelve  o'clock  noon,  the  provis- 
ions of  sections  1256  and  1257  of  this  title  are  suspended,  and 
until  then,  except  as  otherwise  provided  in  this  title,  the  rules 
of  pleading  and  practice  in  civil  actions  now  in  force  in  this 
state  are  applicable  to  the  proceedings  mentioned  in  this  title, 
and  constitute  the  rules  of  pleading  and  practice  therein. 

^  1S63.  Nothing  in  this  code  must  be  construed  to  abrogate 
or  repeal  any  statute  providing  for  the  taking  of  property  in 
any  city  or  town  for  street  purposes. 

C.  0.  p. — 85 
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TITLE   YIII. 

OF  ESCHEATED  ESTATES.. 

Sbotion1269.    Maimer  of    commencing    proceedings-*  relative  to 
escheated  estates. 

1270.  Beceiver  of  rents  and  profits  may  be  appointed. 

1271.  Appearance^  pleadings  and  triaL 

1272.  Proceedings  by  persons  claiming  escheated  estates. 

$  1969.  When  the  attorney-general  is  informed  that  any 
real  estate  has  escheated  to  this  state,  he  must  file  an  informa- 
tion in  behalf  of  the  state,  in  the  district  court  of  the  judicial 
district  in  which  such  estate,  or  any  part  thereof,  is  situated, 
setting  forth  a  description  of  the  estate,  the  name  of  the  per- 
son last  seized,  the  name  of  the  occupant  and  person  claiming 
such  estate,  if  known,  and  the  facts  and  circumstances  in  con- 
sequence of  which  the  estate  is  claimed  to  have  escheated,  with 
an  allegation  that,  by  reason  thereof,  the  state  of  California 
has  right  by  law  to  such  estate.  Upon  such  information,  a 
summons  must  issue  to  such  person,  requiring  him  to  appear 
and  answer  the  information  within  the  time  allowed  by  law  in 
civil  actions ;  and  the  court  must  make  an  order,  setting  forth 
briefly  the  contents  of  the  information,  and  requiring  all  per- 
sons interested  in  the  estate  to  appear  and  show  cause,  if  any 
they  have,  within  forty  days  from  the  date  of  the  order,  why 
the  same  should  not  vest  in  this  state ;  which  order  must  be 
published  at  least  one  month  from  the  date  thereof,  in  a  news- 
paper published  in  the  district,  if  one  be  published  therein, 
and  in  case  no  newspaper  is  published  in  the  district,  in  some 
other  newspaper  in  this  state. 

Stat.  1853, 221-2,  §2.  inserted  the  words  "or  have  reason  to  believe  " 
between  "  informed '  and  "  that  any  real  estate ; "  also  between  "  state" 
and  "he  must  file,"  the  words  "by  reason  that  any  parson  hath  died 
seized  thereof,  and  hath  left  no  heirs  capable  of  inhestiug  the  same,  or 
bv  reason  of  the  incapacity  of  the  devisees  to  hold  the  same,  or  when  he 
shall  be  informed  or  have  reason  to  believe  that  anv  each  estate  hath 
otherwise  escheated  to  the  state ; "  also  "  tarre-tcnant  "^  instead  of  "occu- 
pant;"  also  the  words  "or  persons,  bodies  politic  or  oorpoiate  alleged  in 
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fltioh  information  to  hold,  pomess,  or  claim  such  estate"  between  "per- 
son" and  "requiring;"  also  the  words  "and  show  ciuse  ikhy  such  es- 
tate should  not  be  vented  in  the  state,"  instead  of  "  and  answer  the 
inf of mation  :*'  also  "thirty"  instead  of  "forty:"  also  "by  direction  of 
the  judge"  between  "  district "  and  "  in  some  other  newspaper." 

Stat.  1852, 103,  %  2,  was  same  as  stat.  1855,  inserting  therein  the  words 
*'ordi9trict  attorney  ■'  after  "attorney-general:"  also  the  words  "in  his 
district"  between  "real  estate"  "and  hath  escheated :"  also  "without  de- 
visinsr  the  same  "  between  "  thereof  "  and  "and  hath  left : "  also  between 
"  hold  the  same"  and  "or  when  he."  the  words  "and  such  estate  shall 
not  have  been  sold,  according  to  law.  within  two  years  after  the  death  of 
the  person  last  seized:"  also  "within  his  district"  between  "estate" 
and  "hatti  otherwise:"  also  "or  of  any  adjoining  judicial  district" 
after  "judicial  district: "  also  omitting  tno  words  "or  any  part  thereof:" 
also  inserting  the  words  "on  the  first  day  of  the  next  regular  term  of 
said  court:  which  summons  shall  be  served  at  least  fifteen  davs  before 
the  return  day  thereof  "  instead  of  "  within  the  time  allowed  by  law  in 
other  civil  cases." 

2  Cal.  536 ;  5  Cal.  573 ;  18  GaL  217. 

^  1S70.  The  court,  upon  the  information  being  filed  and 
upon  tlie  application  of  the  attorney-general,  either  before  or 
after  answer,  upon  notice  to  the  party  claiming  such  estate,  if 
known,  may,  upon  sufficient  cause  therefor  being  shown,  ap- 
point a  receiyer  to  take  charge  and  receive  the  rents  and  profits 
of  the  same  until  the  title  to  such  real  estate  is  finally  settled. 

Stat.  1855, 222.  §  4. 

$  IdTl.  All  persons  named  in  the  information  may  appear 
and  answer,  and  may  traverse  or  deny  the  facts  stated  in  the 
information,  the  title  of  the  state  to  lands  and  tenements 
therein  mentioned,  at  any  time  before  the  time  for  answering 
expires;  and  any  other  person  claiming  an  interest  in  such 
estate  may  appear  and  be  made  a  defendant,  and  by  motion  for 
that  purpose,  in  open  court,  within  the  time  allowed  for  an- 
swering ;  and  if  no  x)erson  appears  and  answers  within  the  time 
then  judgment  must  be  rendered  that  the  state  be  seized  of  the 
lands  and  tenements  in  such  information  claimed.  But  if  any 
person  appear  and  deny  the  title  set  up  by  the  state,  or  traverse 
any  material  fact  set  forth  in  the  information,  the  issue  of  fact 
must  be  tried  as  issues  of  fact  are  tried  in  civil  actions.  If, 
after  the  issues  are  tried,  it  appears  from  the  facts  found  or 
admitted,  that  the  state  has  good  title  to  the  land  and  tene- 
ments in  the  information  mentioned,  or  any  part  thereof,  judg- 
ment must  be  rendered  that  the  state  be  seized  thereof,  and 
recover  costs  of  suit  agaiast  the  defendants. 
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Stat.  18.18, 103, 1 3,  inBertedtbe  word?  "bodies  politic  and  corporate  " 
between  "All  persons"  and  " named;"  also  the  words  "  as  tem-tenant  or 
claimant  to  tno  estate"  between  "information"  and  "may  appear;" 
also  "plead  to  such  proceedings"  instead  of  the  word  "answer:"  also 
"  on  or  before  the  third  day  of  the  return  day  of  the  summoos"  instead 
of  "  before  the  time  for  answeriuK  expires ; "  also  "  and  plead  as  afore- 
said" between  "defendant"  and  "and  by  motion;"  also  "pleading  as 
aforesaid"  instead  of  "answering;"  also  "and  it  any  person  shall  ap- 
pear and  plead  us  aforesaid  or  shall  refuse  to  plead  within  the  time" 
instead  of  "and  if  no  person  appears  and  answers  within  the  time;" 
also  "  itsiA  a  survey  may  be  ordered  and  entered  as  in  other  actions  when 
the  title  or  boundary  is  drawn  in  question  "  between  "civil  actions  "  and 
"  If.  after." 

$  1973.  Within  twenty  years  after  judgment  in  any  pro- 
ceeding had  under  this  title,  a  person  not  a  party  or  privy  to 
such  proceeding  may  file  a  petition  in  the  district  court  of  the 
county  of  Sacramento,  showing  his  claim  or  right  to  the  projH 
erty  or  the  proceeds  thereof.  A  copy  of  such  jsetition  must  be 
served  on  the  attorney-general  at  least  twenty  days  before  the 
hearing  of  the  petition,  who  must  answer  the  same ;  and  the 
court  thereupon  must  try  the  issue  as  issues  are  tried  in  civil 
actions,  and  if  it  bo  determined  that  such  person  is  entitled  to 
the  property  or  the  proceeds  thereof,  it  must  order  the  prop- 
erty, if  it  has  not  been  sold,  to  be  delivered  to  him,  or  if  it 
has  been  sold  and  the  proceeds  paid  into  the  state  treasury, 
then  it  must  order  the  controller  to  draw  his  warrant  on  the 
treasury  for  the  payment  of  the  same,  bat  without  interest  or 
cost  to  the  state,  a  copy  of  which  order,  under  the  seal  of  the 
court,  shall  be  a  sufficient  voucher  for  drawing  such  warrant. 
All  persons  who  fail  to  appear  and  file  their  petitions  within 
the  time  limited,  are  forever  barred,  saving,  however,  to  in- 
fants, mart-ied  women  and  persons  of  unsound  mind,  or  per- 
sons beyond  the  limits  of  the  United  States,  the  right  to  appear 
and  file  their  x^ctitions  at  any  time  within  five  years  after  their 
respective  disabilities  cease. 

Stat.  186^70,  72,  §  1,  amending  stat.  1852,  read :  "  The  controller  of  tho 
state  shall  keep  just  and  true  accounts  of  all  moneys  paid  into  the  treas- 
ury, all  land  vested  in  the  state,  as  aforesaid;  aud  if  any  person  shall 
appear  within  twenty  years  after  the  death  of  the  intestate,  and  claim 
any  moneys  paid  into  the  treasury,  as  aforesaid,  as  heir  or  legal  repre- 
sentative, such  person  may  file  a  petition  to  tho  district  court,  in  which 
the  sent  of  government  maybe  staying,  stating  the  natute  of  his  claim, 
and  praying  such  money  may  be  paid  him ;  a  copy  of  such  petition  shall 


be  served  on  the  attorney-general  at  least  twenty  days  bofore  the  hear- 
ing of  said  petition,  who  shall  put  in  answer  to  the  same,  and  the  court 
thereupon  shall  cxuraino  said  claim,  and  tho  allegations  and  proofs ;  and 
if  the  court  shall  find  that  such  person  is  entitled  to  any  money  paid  into 
the  state  treasury,  he  shall  by  an  order  direct  the  controller  to  issue  his 
warrant  on  the  treasury  for  the  payment  of  the  same,  but  without  in- 
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terest  or  cost  to  the  state :  a  copy  of  which  order,  under  seal  of  the  court, 
shall  be  a  sufficient  voucher  for  issuins  such  warrant;  and  if  any  person 
shall  appear  and  claim  land  vested  in  the  state,  as  aforesaid,  within  five 
years  ufter  tha  judgment  was  rendered,  itsball  he  lawful  for  such  person 
(other  than  !::ach  as  was  served  with  a  summons  or  appeared  to  the  pro- 
ceedings, their  heirs  or  assigns)  to  file  in  the  said  district  court,  in  which 
the  landn  claimed  lie,  a  petition  setting  forth  the  nature  of  his  claim,  and 
pra^inic  tht  c  tae  said  I.mds  may  be  rehnquished  to  him ;  a  copy  of  wnich 
petition  shtoU  be  served  on  the  attorney-general,  who  sliall  put  in  an  an- 
swer, and  the  court  thereupon  shall  examine  said  claim,  allegations  and 
proofs;  and  if  it  shall  appear  that  such  person  is  entitled  to  such  land 
claimed,  the  courtshall  decree  accordingly,  which  shall  be  effectual  for 
divestins  i he  interest  of  the  state  in  or  to  the  lands:  but  no  costs  shall 
be  charged  to  the  state :  and  all  persons  who  shall  fail  to  appear  and  file 
their  petitions  within  the  time  limited  as  aforesaid,  shall  be  forever 
barred,savmg,  however,  infants,  married  women,  and  persons  of  unsound 
xnind,  or  persons  beyond  the  limits  of  the  United  States,  the  right  to 
appear  and  file  their  petitions  as  aforesaid,  at  any  time  within  five  yean 
after  t  heir  respective  disabilities  are  removed :  provided,  however,  that  the 
leg  jslature  may  cause  nuch  lands  to  be  sold  at  any  time  atter  seizure,  in 
such  manupr  as  may  ba  provided  by  law— in  which  case  the  claimant- 
shall  be  entitled  to  the  proceeds,  in  lien  of  saoh  lands,  upon  obtaining  a 
decree  or  order  as  aforesaid. 
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TITLE    IX. 

OF  CHANGE  OF  NAMES. 

Section  1275.  Jurisdiction. 

1276.  Application  for  change  of  name,  how  made. 

1277.  Publication  of  petition  for. 

1278.  Hearing  of  application  and  xemonstranoe. 

^  1S75.    Applications  for  change  of  names  miiBt  be  heard 
and  determined  by  the  county  courts. 
Stat.  1855-66, 103,  S 1.  same  insabstanoe. 

$  1976.  All  applications  for  change  of  names  must  be  made 
to  the  county  court  of  the  county  whei*e  the  peraon  whose  name 
is  proposed  to  be  changed  resides^  by  petition,  signed  by  such 
person :  and  if  such  person  is  under  twenty-one  years  of  age, 
if  a  male,  and  under  the  age  of  eighteen  years,  if  a  female,  by 
one  of  the  parents,  if  living;  or  if  both  be  dead,  than  by  the 
guardian ;  and  if  there  be  no  guardian,  then  by  some  near 
relative  or  friend.  The  petition  mnst  specify  the  place  of  birth 
and  residence  of  such  person,  his  or  her  present  name,  the 
name  proposed  and  the  reason  for  such  change  of  name,  and 
must,  if  the  father  of  such  person  be  not  living,  name,  as  far 
as  known  to  the  petititioner,  the  near  relatives  of  such  person 
and  their  place  of  residence. 

Stat.  1865-66, 103,  g  2,  read  "is  domiciled"  instead  of  "resides:"  also 
inserted  the  words  "  if  of  the  age  of  fourteen  years  and  upwards,"  be- 
tween "  sach  person  "  and  "  and  if  such  person." 

^  1977.  A  copy  of  such  petition  must  be  published  for  four 
8uc(M}ssive  weeks,  in  some  newspaper  printed  in  the  county,  if 
a  newspaper  be  printed  therein,  but  if  no  newspaper  be  printed 
in  the  county,  a  copy  of  such  petition  must  be  posted  at  three 
of  the  most  public  placos  in  the  county  for  a  like  period,  and 
proofs  must  be  made  of  such  publication  before  the  petition 

can  be  considered. 
Stat.  1865-<»,  108,  S  S 
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^  1978.  Such  application  must  be  heard  at  such  time  dur- 
ing term  as  the  court  may  appoint,  and  objections  may  be  filed 
by  any  person  who  can  in  such  objections  show  to  ths  court 
good  reason  against  such  change  of  name.  On  the  hearing  the 
court  may  examine,  upon  oath,  any  of  the  petitioners,  remon- 
strants or  other  persons,  touching  the  application,  and  may 
make  an  order  changing  the  name  or  dismissing  the  application, 
as  to  the  court  may  seem  right  and  proper. 

Stat.  1865-66, 103,  §4,  read  "  and  remonstrances  may  be  filed  by  any  near 
roflatives  of  the  person  whose  name  is  proposed  to  bd  changed,  when  the 
person  is  under  twenty-on»  years  of  age.  if  a  male,  or  eighteen,  if  a  fe- 
male^  and  in  such  and  all  other  cases  by  any  other  person  or  persons  who 
can  in  such  ramonstrance  show  to  the  court  good  and  substantial 
reasons,  satisfactory  to  the  court,  against  such  change  of  name,"  instead 
of  "  and  objections  may  be  filed  by  any  person  who  can  in  such  b  ejec- 
tions show  to  the  court  good  reason  agauist  such  chagtge  of  name : "  also 
inserted  the  words  "when  by  the  court  deemed  necessary"  between 
"persons"  and  "touching." 

Stat  1865-66, 103,  §§  5  and  6,  contained  provisions  for  fees  and  costs,  and 
for  filing  a  certified  copy  of  the  order  chaogjing  Vie  name  withttae  seoie- 
tarv  of  state. 


$  1379.  (  N.  S.)  Each  county  clerk  shall,  annually,  in  the 
month  of  January,  make  a  return  to  the  office  of  the  secretary  of 
state  of  all  changes  of  names  made  in  the  county  court  of  his  ' 
county  under  this  title;  such  return  shall  show  the  date  of  the 
decree  of  the  court,  original  name,  name  decreed,  and  resi-  > 
dence.  Such  returns  shall  be  published  in  a  tabular  form  with 
the  statutes  first  published  thereafter.    (In  effect  May  12, 1874.) 
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TITLE    X. 

OF  ARBITBATIONS. 

Secxton  1C81.    What  may  be  submitted  to  arbitration,  and  when. 

1282.  SubmiBsion  to  arbitration  to  be  in  writing. 

1283.  Submission  may  be  entered  as  an  order  of  tbe  court. 

Revocation. 

1284.  Powers  of  arbitrators. 

1285.  Majority  of  arbitrators  may  determine  any  question. 

They  must  bo  sworn. 

1286.  Award  to  be  in  writing.     When  judgment  to  be 

entered. 

1287.  Award  may  be  vacated  in  certain  cases. 

1288.  Court  may,  on  motion,  modify  or  correct  the  award. 

1289.  Decision,  on  motion,  subject  to  appeal,  but  not  the 

Judgment  entered  before  motion. 

1290.  If  submission  be  revoked  and  an  action  brought, 

what  to  be  recovered. 

$  ISSl^  ($  380.)  Persons  capable  of  contracting  may  sub- 
mit to  arbitration  any  controversy  which  might  be  the  subject 
of  a  civil  action  between  them,  except  a  question  of  title  to 
real  property  in  fee  or  for  life.  This  qualification  does  not  in- 
clude questions  relating  merely  to  the  partition  or  boundaries* 
of  real  property. 

2  Cal.  74;  3  Cal.  431;  4Cal.  1.  205;  21  Cal.  317;  23  Cal.275;  30CaL  218;  37 
Oal.  197. 

f  1389.  ($  381.)  The  submission  to  arbitration  must  be-  in 
writing,  and  may  be  to  one  or  more  persons, 
4  Cal.  1 ;  9  Cal.  142;  14  Cal.  3ga 

$  1383.  (^  3S2.)  It  may  be  stipulated  in  the  submissioD, 
that  it  bo  entered*  as  an  order  of  the  county  court,  or  of  the 
district  court,  for  which  purpose  it  must  be  filed  with  the  clerk 
of  the  county  where  the  parties,  or  one  of  them,  reside.  The 
clerk  must  thereupon  enter  in  his  register  of  actions  a  note  of 
the  submission,  with  the  names  of  the  parties,  the  namea  of 
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the  arbitrators,  the  date  of  the  submission,  when  filed,  and  the 
time  limited  by  the  submission,  if  any,  within  which  the  award 
must  be  made.  When  so  entered,  the  submifsion  cannot  be 
reroked  without  the  consent  of  both  parties.  The  arbitrators 
may  be  compelled  by  the  court  to  make  an  award,  and  the 
award  may  be  enforced  by  the  court  in  the  same  manner  as  a 
judgment.  If  the  submission  is  not  made  an  order  of  the 
court,  it  may  be  revoked  at  any  time  before  the  award  is 
made. 

2  Gal.  74  •  4  Cal.  122 ;  14  Cal.  3S0 :  30  Gal.  218 ;  31  Gal.  128. 

^  1284^   ($  383.)  Arbitrators  haye  power  to  appoint  a  time 
and  place  for  hearing,  to  adjourn  from  time  to  time,  to  admin- 
ister oaths  to  witnesses,  to  hear  the  allegations  and  eyidence 
of  the  parties  and  to  make  an  award  thereon. 
I  23  Gal.  365;  30  Gal.  218. 

^  1985.  ($  384.)  All  the  arbitrators  must  meet  and  act 
together  during  the  investigation ;  but  when  met,  a  majority 
may  determine  any  question.  Before  acting,  they  must  be 
sworn  before  an  officer  authori2scd  to  administer  oaths,  faith- 
fully and  fairly  to  hear  and  examine  the  allegations  and  evi- 
dence of  the  parties  in  relation  to  the  matters  in  controversy, 
and  to  make  a  just  award  according  to  their  understanding. 

$  1386.  ($  385.)  The  award  must  be  in  writing,  signed  by 
the  arbitrators,  or  a  majority  of  them,  and  delivered  to  the 
parties.  When  the  submission  is  made  an  order  of  tlio  court, 
the  award  must  bo  filed  with  the  clerk,  and  a  note  thereof  made 
in  his  register.  After  the  expiration  of  five  days  from  the  filing 
of  the  award,  upon  the  application  of  a  party,  and  on  filing 
an  affidavit,  showing  that  notice  of  fiUng  the  award  has  been 
served  on  the  adverse  party  or  his  attorney,  at  least  four  days 
prior  to  such  application,  and  that  no  order  staying  the  entry 
of  judgment  has  been  served,  the  award  must  be  entered  by 
the  clerk  in  the  judgment  book,  and  thereupon  has  the  effect 
of  a  judgment. 

2  GaL  74;  14  Gal.  390 ;  31  GaL  128 ;  37  Gal,  197. 
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^  l^T.  (^  386.)  The  court,  on  motion,  may  vacate  the  award 
upon  either  of  the  following  grounds,  and  may  order  a  new 
hearing  before  the  same  arbitrators,  or  not,  in  its  discretion : 

1.  That  it  was  procured  by  corruption  or  fraud. 

2.  That  the  arbitrators  were  guilty  of  misconduct,  or  com- 
mitted gross  error  in  refusing,  on  cause  shown,  to  postpone 
the  hearing,  or  in  refusing  to  hear  pertinent  evidence,  or  other- 
wise acted  improperly,  in  a  manner  by  which  the  rights  of  the 
party  were  prejudiced. 

3.  That  the  arbitrators  exceeded  their  powers  in  making 
their  award ;  or  that  they  refused,  or  improperly  omitted,  to 
consider  a  part  of  the  matters  submitted  to  them ;  or  that  the 
award  is  indefinite,  or  cannoi  be  performed. 

3  Cal.  431 ;  7  Cal.  312;  12  Cal.  331 ;  21  Cal.  317;  31  Cal.  12S. 

^  1388.  (^  387.)  The  court  may,  on  motion,  modify  or  cor- 
rect the  award,  where  it  appears : 

1.  That  there  was  a  miscalculation  in  figures  upon  which  it 
was  made,  or  that  there  is  a  mistake  in  the  description  of  some 
person  or  property  therein. 

2.  When  a  part  of  the  award  is  upon  matters  not  submitted, 
which  part  can  be  separated  from  other  parts,  and  does  not 
affect  the  decision  on  the  matters  submitted. 

3.  When  the  award,  though  imperfect  in  form,  could  have 
been  amended  if  it  had  been  a  verdict,  or  the  imperfection 
disregarded. 

$  li389.  ($  388.)  The  decision  upon  the  motion  is  subject  to 
appeal  in  the  same  manner  as  an  order  which  is  subject  to  ap- 
peal in  a  civil  action ;  but  the  judgment  entered  before  a  motion 
made  cannot  be  subject  to  appeal. 

(  1390.  (^  339.)  If  a  submission  to  arbitration  be  revoked, 
and  an  action  be  brought  therefor,  the  amount  to  be  recovered 
can  only  be  the  costs  and  damages  sustained  in  preparing  for 
and  attending  the  arbitration. 
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TITLE  XI. 

OP  PROCEEDINGS  IN  PROBATE  COURT. 
Chapter  I.    Of  jurisdiction. 

II.      Of  the  PROBATE  OF  WILLS. 

III.  Of  executors  and  administrators,  their  let- 
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CHAPTER  L 

OF  JURISDICTION. 

Section  1291    Jarisdictioii  of  Frobate  Court  oyer  the  estate, 
when  exercised. 
1295.    THien  jarisdiction  decided  by  first  applieatioii. 

f  1294w  (^  2.)  Wills  mast  be  proyed,  and  letters  testamen- 
tary or  of  admiaistration  granted — 

1.  In  the  county  of  which  the  decedent  was  a  resident  at  the 
time  ofh'iB  death,  iu  whatever  place  he  may  have  died. 

2.  In  the  coanty  iu  which  the  decedent  may  have  died,  leay- 
ing  estate  therein,  he  not  being  a  resident  of  the  state. 

3.  In  the  county  in  which  any  part  of  the  estate  may  be,  the 
decedent  having  died  out  of  the  state  and  not  a  resident  thereof 
at  tbo  time  of  his  death. 

4.  In  the  coanty  in  which  any  part  of  the  estate  may  be,  the 
decedent  not  being  a  resident  of  the  state  and  not  leaving  estate 
in  the  county  in  which  he  died. 

5.  In  all  other  cases,  in  the  county  where  application  for  let- 
ters shall  first  be  made. 

Stat.  1861, 628,  inserted,  In  gabdiyision  1,  tbe  words,  *^or  hmnediately 
previous  to  '*  between  ''at  **  and  *'  the  time  of.** 

Stat.  1851, 44S,  omitted  sabdi visions  4  and  5. 

4CaI.362:  A  Cal.  58, 290, 432 ;  6Cal.621,666:  7CaL215;  lOCaLllO.495: 
12  Cal.  433;  15  Cal.  220;  17  Cal.  233 ;  23  CaL  427 ;  24  Cal.  187. 

^  1295.-  (^  3.)  When  the  estate  of  the  decedent  is  in  more 
than  one  county,  he  having  died  out  of  tbe  state,  and  not  hay- 
ing been  a  resident  thereof  at  the  time  of  his  death ,  or  being 
snch  non-resident  and  dying  within  tbe  state  and  not  leaving 
estate  in  the  county  where  be  died,  the  probate  court  of  that 
county  in  which  application  is  first  made  for  letters  testamentary 
or  of  administration  has  exclusive  jarisdiction  of  the  settlement 
of  the  estate. 

Stat.  1851,  448,  omitted  the  words,  ^'or  being  such  non-resident  and 
dyinir  within  the  state,  and  not  leaving  estate  in  the  coanty  where  he 
died." 

Stat.  1861, 628,  omitted  the  words, "  or  of  administration.** 

Stet  1863-4, 367,  same  as  f  1295.   39  Cal.  551. 
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CHAPTER  II. 

OP  THE  PBOBATE  OP  WILLS* 

AbtiolbL  Pbtition,  notice  and  proof. 

n.  contb8tino  probate  ov  will. 

m.  Probate  op  foreign  wills. 

IV.  Contesting  will  after  probate. 

y.  Probate  of  lost  or  destroyed  will« 

YL  Probate  of  NUNCirPATiyB  wills. 


ARTICLE    L 

,    PETITION,   notice   AND   PROOF* 

SEcr.ioNl29S.  Custodian  of  will  to  deliver  same,  to  whom  Penalty. 

1299.  Who  may  petition  for  probate  of  will. 

1800.  Contents  of  petition. 

1301.  When  executor  forfeits  right  to  letters. 

1902.  Will  to  accompany  petition,   or  its  presentation 

prayed  for  and  how  enforced. 

1303.  Notice  of  petition  for  probate,  how  given. 

1301  Heirs  and  named  executors  to  be  notified,  how. 

1805.  Petition  may  be  preeented  to  judge  at  chambers,  and 

what  judge  may  do. 

^  1306.  Hcaringproofofwill  after  proof  of  service  of  notice. 

1307.  Who  may  appear  and  contest  the  will. 

1308.  Probate,  when  no  contest. 
1809.  Olographic  wills. 

4  1299.  ($  4.)  Every  custodian  ot  a  will,  within  thirty 
days  after  receipt  of  information  that  the  maker  thereof  is  dead, 
mast  deliver  the  same  to  the  probate  court  having  jurisdiction  of 
the  estate,  or  to  the  executor  named  therein.  A  failure  to  cotn- 
pfy  with  the  provisions  of  this  section  makes  {h£  person  failing 
responsible  for  all  damages  sustained  by  any  one  injured 
thereby, 

Stat.  1851, 449,  same  in  substance,  omitting  italicized  words. 
22CaL897. 

C.  C.  P.-86 
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^  1999.  ($^  5,  9.)  Any  execator,  devisee  or  legatee  named 
in  any  will,  or  any  other  person  interested  in  the  estate,  may, 
at  any  time  after  the  death  of  the  testator,  petition  tlie  court 
having  jurisdiction  to  have  the  will  proved,  whether  the  same 
be  in  writing,  in  bis  possession  or  not,  or  is  lost  or  destroyed,  or 
beyond  the  jarisdiction  of  the  state,  or  a  noncupative  wilL 

Stat.  1P51 .  449,  read :  S  5.  *'  Any  person  named  as  executor  in  any  will, 
shall,  within  thirty  days  after  the  oeatb  of  the  testator,  or  within  thirty 
days  after  he  liafl  knowledge  that  he  is  named  executor,  present  tho  will, 
if  in  his  po4sei>gi»n,  to  Iho  probate  court  which  has  juriscuoion/* 

S  9.  *'  Any  per«on  having  an  interest  in  the  will  may  in  lilcc  manner  pre- 
sent a  petition  praying  that  it  may  be  required  to  be  produced,  and 
admitted  to  probate.*' 

Stat.  1851, 449,  §  7,  contained  substance  of  Italicized  words. 

22  Cai.  66, 397. 

$  1300.  ($6.)  A  petitioa  for  the  probate  of -a  will  mast 
show — 

1.  The  jarisdictional  facts. 

2.  Whether  the  pei'son  named  as  ezecator  consents  to  act,  or 
renounces  his  right  to  letters  testamentary. 

3.  The  names,  ages  and  resideuce  of  the  heirs  and  devisees  of 
the  decedent. 

4.  The  probable  value  and  character  of  the  property  of  the 
estate.  • 

5.  The  name  of  the  person  for  whom  letters  testamentary 
are  prayed. 

No  defect  of  form  or  in  the  statement  of  jurisdictional  facts 
actaally  existing  shall  make  void  the  probate  of  a  will. 

Stat.  1861, 629,  read :  "  If  he  intends  to  decline  the  trust,  he  shall,  at 
tho  same  time,  file  bis  renunciation  in  writing.  If  he  shall  neglect  for 
ten  days  to  flic  his  renunciation,  such  neglect  shall  be  equivalent  to  a 
renunciation,  unless  for  cause  shown,  the  probate  court,  or  Judge,  shall 
extend  the  time ;  if  he  intends  to  accept,  he  shall  present  with  the  will  a 
petition,  setting  forth  the  facts  necessary  to  give  jurisdiction,  and  when 
the  same  is  known  to  the  petitioner,  the  names,  ages  and  residence  of  the 
heirs  and  devisees  of  the  deceased,  and  the  probable  value  and  character 
of  the  property  of  the  estate,  and  praying  that  the  will  be  admitted  to 
probate,  and  that  letters  testamentary  l>c  issued  to  him.  If  the  Jurisdic- 
tional facts  existed,  but  are  not  fully  set  forth  in  the  petition,  and  the 
same  shall  bo  afterwards  proved  in  the  coarse  of  the  administration,  the 
probate  of  the  will  and  the  subsequ^t  proceedings  shall  not,  on  account 
of  such  want  of  jurisdictional  averments,  be  held  void." 

Stat.  1851, 449,  read :  **  If  he  intends  to  decline  the  trust,  he  shall  at  the 
same  time  file  his  renunciation  in  writing;  if  he  intends  to  accept,  he 
shall  present  with  the  will  a  petition  praying  that  the  will  be  admitted  to 
probate,  and  that  letters  testamentary  be  issued  to  him.'* 

19Cal.l88;  22  Cal.  66,  397. 
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^  1301.  ($  5.)  If  the  person  named  in  a  will  as  executor, 
for  thirty  days  after  he  has  knowledge  of  the  death  of  the  testa- 
tor, and  that  he  is  named  as  execator,  fails  to  petition  the.proper 
Gonrt  for  the  probate  of  the  will  and  that  lettero  testamentary  be 
issued  to  him,  he  may  be  held  to  have  renounced  his  right  to  let- 
ters, and  the  conrt  may  appoint  any  other  competent  person  ad> 
ministrator  unless  good  cause  for  delay  is  shown. 

Vide  §  1299,  gupra,  note,  for  §  5,  stat.  1851.    22  Cal.  397. 

^  1309.  ($$  10,  11.)  If  it  is  alleged  in  any  petition  that  any 
will  is  in  the  possession  of  a  third  person,  and  the  court  is  satis* 
fied  that  the  allegation  is  correct,  an  order  must  be  issued  and 
served  upon  the  person  having  possession  of  the  will,  requiring 
him  to  produce  it  at  a  time  named  in  the  order.  If  he  has  pos- 
session of  the  will  and  neglects  or  refuses  to  produce  it  in  obedi- 
ence to  the  order,  he  may  by  warrant  from  the  court  be  com- 
mitted to  the  jail  of  the  county,  and  be  kept  inclose  confinement 
nntil  he  produces  it. 

$  1303.  ($  13.)  When  the  petition  is  filed  and  the  will 
produced,  the  probate  judge  must  fix  a  day  for  hearing  the  peti- 
tion, not  less  than  ten  nor  more  than  thirty  days  from  the  produc- 
tion of  the  will.  Notice  of  the  hearing  shall  be  given  by  the 
clerk  of  the  conrt,  by  publishing  the  same  in  la  newspaper  of  the 
county ;  if  there  be  none,  then  by  three  written  or  printed 
notices  posted  at  three  of  the  most  public  places  in  the  county. 
If  the  notice  is  published  in  a  weekly  newspaper,  it  must  appear 
therein  on  at  least  three  different  days  of  publication,  and  if  in  a 
newspaper  published  oftener  than  once  a  week,  it  shall  be  so 
published  that  there  must  be  at  least  ten  days  from  the  first  to 
the  la^t  day  of  publication,  both  the  first  and  the  last  day  being 
included.  If  the  notice  is  by  posting,  it  must  be  given  at  least 
ten  days  before  the  hearing. 

Stat  18a^6, 765,  read :  "  S  13.  When  any  will  shall  have  come  Into  the 

)ssessloii  of  the  probate  court,  and  a  petition  for  the  probate  thereof  and 

br  the  issuance  of  letters  testamentary  or  letters  of  adminiiitnitiou,  with 


J  possession  of  the  probate  conrt,  and  a  petition  for  the  probate  thereof  and 
br  the  issuance  of  letters  testamentary  or  letters  of  administration,  with 
the  will  annexed,  shall  have  been  died,  the  court  or  judge  shall  appoint 


a  time  for  proving  it,  which  shall  not  be  less  than  ten  nor  more  tiian 
thirty  days,  and  sliall  c^use  notice  to  be  given  thereof  by  tho  clerk  by 
publication  in  some  newspaper,  if  there  is  one  printed  In  the  county,  if 
not,  by  noticed  posted  in  ttiree  public  places  in  the  county,**  &c.,  to  the 
end. 

Stat  1861, 629,  contained  only  the  part  of  stat.  1869-6,  given  above. 
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Stat.  1851. 449.  read :  ^*  S 13.  When  any  will  shall  hare  come  Into  tho 

{possession  of  the  probate  court,  the  court  shall  appoint  a  time  lor  provinjc 
t,  which  shall  not  be  less  thin  ten  nor  more  than  thirty  davM,  and  shall 
cause  notice  to  be  given  thereof  by  pabhcation,  not  less  than  twice  a 
week,  In  some  newspaper.  If  there  Is  one  printed  In  th«>  county,  or  if  not, 
by  notices  in  writinjc.  posted  in  three  public  places  in  the  county." 

§  16  of  stai.  1851, 450,  rearl :  "  The  court  shall  also  direct  subpoenas  to 
be  issued  to  the  subscribing  witnesses  to  the  will.  If  they  rusiue  in  the 
county." 

Stat  1861, 629,  read :   "  shaU  "  for  '*  may." 

19  Cal.  162 ;  22  Cal.  16, 337 ;  36  Cal.  438 ;  39  Cal.  ft54. 

^  1304:.  (^$  14,  15.)  The  heirs  of  the  testator,  resident  in 
the  county  or  state^  mvst  have  written  or  printed  copies  of  the 
notice  of  the  time  fixed  for  the  probate  of  the  voilly  addressed  to 
them  at  their  places  of  residence  postage  paid^  and  placed  in  the 
post  office  by  the  petitioner^  at  the  da^of  ^f^rst  publication  ; 
the  notice  must  he  isued  by  the  cTerkCoffictal  seal.  Proof  of 
mailing'  the  notice  mnst  be  made  at  the  hearing ;  the  same  tiotice 
and  proof  of  service  thereof  on  the  person  named  as  executor 
must  be  made,  if  he  be  not  the  petitioner ;  also,  on  any  person 
iiamed  as  co-executor,  not  petitioning, 

Stat.  ia5l,  450,  reail :  "  §  14.  If  the  heirs  of  the  testator  reside  In  the 
county,  the  court  shall  also  direct  citations  to  be  issued  and  served  upon 
them  to  aimear  and  contest  1  he  jirobatc  of  the  will  at  the  time  appointed." 


4» 


§  15.  If  the  will  is  presentetf  by  any  other  person  than  the  one  named 
as  executor,  or  If  it  is  prcsenlcd  by  ooe  of  several  persons  named  as  exec- 
utors in  the  will,  citations  shall  also  be  issued  and  servM  upon  such 
person  or  persons,  if  resident  withtai  tho  county." 

14  Cal.  lOa 

^  1305.  (^  13.)  The  probate  jndge  may,  oat  of  term  time 
or  at  chambers,  receive  petitions  for  the  probate  of  wills,  and 
make  and  issne  all  necessary  orders  and  writs  to  enforce  the  pro- 
duction of  wills  and  the  attendance  of  witnssses,  and  may  ap- 
point special  terms  of  bis  conrt  for  bearing  the  petitions,  trials 
of  issoes,  and  admitting  wills  to  probate. 

Stat.  1861, 629.  was  the  same  in  substance,  substituting  the  words,  '*  of 
any  such  application,"  for  the  words  following  "hearing"  in  tlie  last 

two  lines. 

Stat.  1851, 449,  omitted  all  after  "  witnesses." 

^  1306.  ($  17.)  At  the  time  appointed  for,  or  to  which  the 
hearing  m^y  have  been  postponed,  the  conrt  mnst  require  proof, 
by  aflSdavit,  that  the  notices  herein  before  required  have  been 
personally  served  or  mailed  and  published,  which  being  made, 
the  court  mast  hear  testimony  in  proof  of  the  will.    If  sach 
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notice  is  not  proved  to  have  been  given,  or  if  from  any  other 
caase  it  is  necessary,  the  lieuriug  may  be  postponed  to  a  day 
certain,  and  notice  to  absentees  given  thereof,  as  original  notice 
is  required  to  bo  given.  The  appearance  in  court  of  parties 
interested  is  a  waiver  of  notice. 

Stat.  1881, 6?9,  rca-l :  "  At  the  time  appointed,  or  at  any  time  to  which 
the  hcarliig  may  be  continued,  upon  proof  being  made  by  affidavit  or 
othertoise^  to  the  tatUfaetion  of  the  co%rt^  that  notice  has  been  given  as 
required  in  the  preceding  soctiuns,  the  court  sliall  proceed  to  liear  the 
testimony  in  proof  of  the  will." 

Stat.  1851, 450,  omitted  from  stat.  1861,  the  italicized  words. 

^  1307.  (^  18.)  Any  person  interested  may  appear  and 
contest  the  will.  Devitees,  legatees,  Jieirs  or  creditors  of  an  es- 
tate inay  content  the  will  through  their  guardians,  or  attorneys 
appointed  by  themselves  or  by  the  court  for  thai  purpose ;  but  a 
contest  made  by  an  attorney  appointed  by  the  conri  does  not  bar 
a  contest  after  probate,  by  the  party  so  represented^  if  commenC' 
ed  within  the  time  provided  in  article  four  of  this  chapter ;  nor 
does  t/ie  no n- appointment  of  an  attorney  by  the  court  of  itself 
invalidate  the  probate  of  a  will. 

Stat.  1S61, 630,  substitnted  for  the  italicised  words,  the  following:  "  If 
it  appears  th:it  there  are  minors,  or  pcr^^ons  residing  out  of  the  county, 
who  are  iiitt-resti-d  in  the  estate,  tlio  court  shall  appoint  some  attorney  to 
represent  them.*' 

Stat.  1851,  450,  was  same  as  stat.  1861,  omitting  the  words,  "  in  the 
estate." 

5  Cal.  432;  6  CaL  158;  20  Cal.  264;  34  Cal.  687 ;  35  Cal.  510;  36  Cal.  506. 

^  1308.  (^  19.)  If  no  person  appears  to  contest  the  probate 
of  a  will,  the  conrt  may  admit  it  to  probate  on  the  testimony  of 
one  of  the  subscribing  witnesses  only,  if  he  testifies  that  the 
will  was  executed  in  all  particulars  as  required  bylaw,  and  that 
the  testator  was  of  sound  mind  at  the  time  of  its  execution. 

^  1309.  An  olographic  will  may  be  proved  in  the  same 
manner  that  other  private  writuigs  are  proved. 
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ARTICLE    II. 

CONTESTING  PROBATE  OF  WILLS. 

Section  1312.    Contestant  to  file  grounds  of  contest,  and  petitioner 

to  reply. 
IBV6.    How  jury  obtained  and  trial  liad. 

1314.  Verdict  of  the  jury.    Judjrment.    Appeal. 

1315.  Witnesses,  who  and  how  many  to  bo  examined. 

Proof  of  handwriting  admitted,  when. 

1316.  Testimony  reduced  to  writing  for  future  evidence. 

1317.  If  proved,  certificate  to  be  attached. 

1318.  Will  and  proof  to  be  filed  and  recorded. 

^  1313.  (^  20.)  If  any  one  appears  to  contest  the  will,  be 
must  file  written  grounds  of  opposition  to  the  probate  thereof, 
and  serve  a  copy  on  the  petitioner  and  other  residents  of  the 
county  interested  in  the  estate,  any  one  or  more  of  whom  may 
demur  thereto  npon  any  of  the  grounds  of  demurrer  provided 
for  in  part  two,  title  six,  chapter  three  of  this  code.  If  the  de- 
murrer is  sustained,  the  court  must  allow  the  contestant  a 
reasonable  time,  not  exceeding  ten  days,  within  which  to  amend 
bis  written  opposition.  If  the  demurrer  is  overruled,  the 
petitioner  and  others  interested  may  jointly  or  separately  answer 
the  contestant's  grounds,  trdveraing  .or  otherwise  obviating  or 
avoiding  the  objections.  Any  issues  of  fact  thus  raised,  in- 
volving— 

1 .  The  competency-  of  the  decedent  to  make  a  last  will  and 
testament. 

2.  The  freedom  of  the  decedent  at  the  time  of  the  execution 
of  the  will  from  dnress,  menace,  fniud  or  nndne  influence. 

3.  The  due  execution  and  attestation  of  the  will  by  the 
decedent  or  subscribing  witnenses  ;  or, 

4.  Any  other  questions  substantially  affecting  the  validity  of 
the  will — 

Must,  on  request  of  either  party  in  writing,  (tiled  three  days 
prior  to  the  day  set  for  the  hearing)  be  tried  by  a  jury.  If  no 
jury  is  demanded,  the  court  must  try  and  determine  the  issues 
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joined.    On  the  trial,  the  conteBtantis  plaintiff  and  the  petitioner 
is  defendant. 

Stat.  1867-8,  628,  read :  '*  If  any  person  appear  and  contest  the  will,  he 
shall  flic  a  statement,  in  vrriting,  of  the  srounds  of  his  [or  her]  opposi- 
tion. When  any  issue  or  issues  of  fact  shall  be  joined  in  the  probate 
courts,  respecting  the  competency  of  the  deceased  to  make  a  last  will  and 
testament,  or  respecting  the  execution  by  the  deceased  of  such  last  ayIU 
and  testament  under  restraint  or  undue  influence  or  fraudulent  represen- 
tation, or  for  any  other  cause  afl'ectlng  the  validity  of  such  will,  such 
issue  or  issues  shall,  at  the  request  in  writing  of  either  of  the  parties  in- 
terested, [be  tried  by  a  jury,  to  be  irapannel6d  by  the  proba£e  court,  as 
hereinafter  provided ;  and  if  a  jury  trial  be  not  demanded,  as  in  this  sec- 
tion provided,  the  said  issues  shall  be  tried  and  determined  by  tiie  probate 
court.  When  a  jury  trial  shall  be  demanded,  a  request  in  writing  there- 
for shall  be  ttled  with  the  clerk  of  the  probate  court  at  least  three  liays 
before  the  daj-  set  for  the  trial  of  the  issues  in  the  probate  court.  Issue 
shall  be  deemed  joined  by  the  flling  of  the  grounds  of  opposition,  as  afore, 
said,  witln  the  clerk  of  the  probate  court.  Such  issue  or  issues  of  fact 
shall  be  made  up  and  tried  m  the  same  manner  as  is  or  may  be  provided 
by  laAv  for  the  trial  of  issues  of  fact  iii  otlier  cases ;  and  upon  determina- 
tion of  such  issue  or  issues  of  fact,  the  jury  trving  the  same  shall  render 
a  special  verdict  thereon.  And  whenever  a  trial  by  jury  of  any  Issue  of 
fact  joined  in  the  probate  court  in  the  manner  provided  in  this  act,  shall 
be  demanded  in  writing,  as  in  this  section  provided,  itsliall  be  the  duty  of 
the  probate  court  to  cause  to  be  summoned  and  impannelcda  jury  for  the 
trial  of  such  issue  or  issues  of  i^ct  Such  jury  shall  be  summoned  and 
impannelcd  by  the  probate  court  in  the  same  manner  as  is  provided  for 
by  law  for  summoning  and  impanueling  trial  juries  in  the  county  courts 
of  this  state  for  the  trial  of  civil  actions,  for  the  trial  of  such  issues  or 
issue  of  fi^jt,  and  at  such  time  as  the  court  shall  direct.  The  trial  shall  be 
bad  as  in  other  civil  cases;  and  upon  determining  such  issue  or  Issues  of 
fact,  the  jury  trying  tiie  same  shall  render  a  special  verdict  upon  each  of 
the  issues  submitted  to  them ;  and  the  probate  court  shall  proceed  to  ad- 
mit said  will  to  probate,  or  not.  accordhig  to  the  facts  found  and  the  law ; 
ami  a  new  trial  may  be  iiad,  and  also  appeal  taken  ft-om  such  trial,  verdict 
and  judgment,  as  in  other  civil  cases ;  and  the  act  regulating  proceedings 
in  civil  cases  in  the  courts  of  justice  in  this  state,  wlien  not  inconsistent 
with  or  repugnant  to  the  provisions  of  this  act,  shall  be  applicable  to  and 
govern  the  practice  on  trials  of  issue  of  fact  by  j  ary  in  the  probate  court, 
provided  for  in  this  act.]*' 

Stat  1861, 630,  was  the  same  as  stat  1867,  substituting  for  the  words  in 
brackets,  the  following :  "  certified  immediately  to  the  district  court  of 
the  proper  county,  for  trial  by  jury,  otherwise  the  same  shall  be  tried  by 
the  probate  court.  Such  request  in  writing  shall  be  filed  at  least  three 
days  before  any  dav  set  for  the  trial  of  the  issue  in  tlie  probate  court. 
Issua  shall  be  deemed  joined  by  the  filing  of  the  grounds  or  opposition  as 
aforesaid,  with  the  clerk  of  the  probate  court.  Such  issue,  or  issues,  of 
fact,  shall  be  made  up  and  tried  in  the  same  manner  as  is,  or  mav  be,  pro- 
vided bylaw  for  the  trial  of  issues  of  fact  in  other  cases.  Upon  deteriiiin- 
ation  of  such  issue,  orissues,of  fact,  the  juiy  trying  the  sameshatl  render 
a  special  verdict  thereon,  and  the  finding  of  the  jury  sliall  be  certified  by 
the  district  court  to  the  probate  court,  whereupon  the  probate  court  shall 
proceed  to  admit  said  will  to  probate,  or  not,  according  to  the  facts  found 
and  the  law.'* 

Stat.  1855, 132,  was  same  as  stat.  1861,  omitting  the  words, "  in  writ'ng  " 
after**  request";  also  substituting,  **or  may,  by  consent  of  the  parties/* 
for  the  words,  "  otherwise  the  same  shall.'* 

Stat.  1851, 4')0,  read :  "  If  any  person  appears  and  contests  a  will,  ho 
shaU  file  a  statement  of  the  grounds  of  his  opposition.^* 

4  ~  1313*     (§  20.)     When  a  jury  is  demanded,  the  probate 
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conrt  mast  Bammons  and  impannel  a  jary  to  try  tlie  case,  io  the 
manner  provided  for  sammoDing  and  impauneling  trial  jariee  in 
coarts  of  record,  and  the  trial  muBt  be  conducted  in  accordance 
with  the  proyisions  of  paft  two,  title  eight,  chapter  four  of  this 
code.  A  trial  by  the  coart  most  be  conducted  as  provided  in 
part  two,  title  eight,  chapter  five  of  tliis  code. 
Vide  %  1312  and  note.    34  Cal.  6S7 ;  35  Cal.  510 

^  1314:.  (5  20.)  The  jury,  after  bearing  the  case,  mnst  re- 
turn a  special  verdict  upon  the  issues  submitted  to  them  by  the 
court ;  upon  whicU  the  judgment  of  the  coart  mutit  be  rendered, 
either  admitting  the  will  to  probate  or  rejecting  it.  In  either 
case,  the  proofd  of  the  subscribing  witnesses  must  be  reduced  to 
writing.  If  the  will  is  admitted  to  probate,  the  judgment,  will 
and  proofs  must  be  recorded. 

Vide  §  1312  and  note.    Also  S  1313. 

S  23.  Stat.  1851.  459,  read :  "  The  testimony  of  each  witness  shall  be 
reduced  to  writin'^,  and  sifpied  by  him,  and  shall  bo  deemed  good  evi- 
dence in  any  sabsi'qnsni:  contests  concerning  tiic  validity  of  the  will,  or 
tho  sufficiency  of  tlio  proof  thereof,  if  the  witness  be  dead,  or  has  perma- 
nently removed  from  this  State.'* 

5  Cal.  432 ;  10  Col.  500 ;  22  Cal.  70. 

$  1315.  m  21 ,  22.)  If  the  will  is  contested,  all  the  sabscrib- 
ing  witnesses  who  are  present  in  the  county,  and  who  are  of 
sound  mind,  must  be  produced  and  examined,  and  the  death, 
absence  or  insanity  of  any  of  them  must  be  satisfactorily  shown' 
to  the  court.  If  none  of  the  subscribing  witnesses  reside  in  the 
county  at  the  time  appointed  for  proving  the  will,  the  court  may 
admit  the  testimony  of  other  witnesses  to  prove  the  sanity  of 
the  testator  and  the  e.xecution  of  the  will ;  and  as  eyidence  of 
the  execution  it  may  admit  proof  of  the  handwriting  of  the 
testator  and  of  the  subscribing  witnesseis,  or  any  of  them. 

10  Cal.  478. 

^  1316.  (^  2'3.)  The  testimony  of  each  witness,  reduced  to 
writing  and  signed  by  him,  shall  be  good  evidence  in  any  snbse- 
qnent  contests  concerning  the  validity  of  the  will,  or  the  snffi- 
ciency  of  the  proof  thereof,  if  the  witness  be  dead,  or  baa  perma 
nently  removed  from  this  state. 

Vide  note  to  S  1314. 
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^  1317»  ($  24.)  If  the  court  is  satisfied,  upon  the  proof 
taken  or  from  the  facts  found  by  the  jury,  tlmt  the  will  was  duly 
executed,  and  that  the  testator  at  the  time  of  its  execution  was 
of  sound  and  disposing  mind,  and  not  acting  under  duress^ 
mcJiacCi  fraud  or  undue  injluencet  a  certiiicate  of  the  proof  and 
the  facts  found,  signed  by  the  probate  judge  and  attested  by  the 
seal  of  the  court,  must  be  attached  to  the  will. 

Stat  18M,  132,  snbstittited  the  words,  "  restrafqt,  undue  Influence  or 
firaudulenr  inisropreseiitation,*'  for  italicized  words* 

Stat.  1851,  45U.  (tmittcd  from  stat.  1855,  tlie  words:  ''or  firom  the 
facts  funiui  by  tlie  jury." 

22  Cal.  69. 

^  1318.  ($  25.)  The  will  and  a  certificate  of  the  proof 
thereof,  together  with  all  the  testimony  taken,  must  be  filed  by 
the  clerk,  and  recorded  by  him  in  a  book  to  be  provided  for  the 
purpose. 

22  Cal.  6B. 
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ARTICLE  III. 

PROBATE   OF   FOREIGN  WILLS. 

SsonoH  1322.    Wills  proved  in  other  states  to  1^  recorded,  when 

and  where. 
1323.    Froceedlnss  on  the  production  of  a  foreign  will. 
1321.    Hearing  proofs  of  probate  of  foreign  will. 

^  13^3.  (§  27.)  Eveiy  will  duly  proved  and  allowed  in  any 
other  of  the  United  States,  or  in  any  foreign  country  or  state, 
may  be  allowed  and  recorded  in  the  probate  court  of  any  county 
in  which  tbe  testator  shall  have  left  any  estate. 

Stat.  1863, 37.  was  the  same  as  gtat.  1851,  substituting  the  words,  **  in 
any  State,  Territory  or  District,"  for  **  in  any  otlier." 

Stat.  1851,  451,  was  tlie  same  as  §  13i2.  adding  the  words,  '*  provided, 
it  has  been  executed  In  conformity  with  the  laws  of  this  State. 

$  1323.  ($  28.)  Wben  a  copy  of  the  will  and  the  probate 
thereof,  duly  authenticated,  shall  be  produced  by  tbe  executor, 
or  by  any  other  person  interested  in  the  will,  with  a  petition  for 
letters,  the  same  must  be  filed,  and  the  court  or  judge  must  ap- 
point a  time  for  the  hearing ;  notice  whereof  must  be  given  as 
hereinbefore  provided  for  an  original  petition  for  the  probate  of 

o   'Will 

Stat  1863-4,  367,  substituted  the  words,  "to  whom  letters  of  Admin- 
istration, with  the  will  annexed,  might  be  granted,"  for  "  interested 
in  the  will." 

Stat.  1851.  451,  is  substantially  the  same  as  S  1323,  omitting  the  words, 
"  with  a  petition  for  letters,  the  same  must  be  filed,**  which  were  added 
by  Stat.  186U  630. 

39  Cal.  554. 

^  1394.  ($  29. )  If  on  the  hearing,  it  appears  npon  tbe  face  of 
the  record  that  the  will  has  been  proved,  allowed  and  admitted  to 
probate  in  any  other  of  the  United  States,  or  in  any  foreigu 
country,  and  that  it  was  executed  according  to  tbe  law  of  the 
place  in  which  the  same  was  made,  or  in  which  the  testator  was 
at  the  time  domiciled,  or  in  conformity  with  the  laws  of  this 
state,  it  must  be  admitted  to  probate  and  have  the  same  force 
and  effect  as  a  will  first  admitted  to  probate  in  this  state,  and 
letters  testamentary  or  of  administration  issued  thereon. 

Slat.  1863-4.  368 :  *'  S  29.  If,  on  the  hearing,  it  shall  appear  to  the 
Court  that  the  instrument  ought  to  be  allowed  as  the  will  of  the 
deceased,  the  authenticated  copy  shall  be  admitted  to  probate  and 
recorded  the  same  as  in  gase^f  other  wills,  and  the  will  shall  have  the 
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game  fbrce  and  effect  aa  If  it  had  been  originally  proved  and  allowed  in 
the  same  Court.  [It  shnll  be  salBcient  if  it  sball  appear  ftom  the  copies 
referred  to  in  the  preceding  sectinn  that  the  will  was  executed  in  con- 
formity with  the  laws  of  this  State,  and  was  proved  and  allowed  in 
conformity  with  the  laws  of  tbe  State, Territory,  district,  foreign  country 
or  State  where  the  same  was  prcved  and  allowed,  and  that  the  same 
was  proved  and  allowed  in  conformity  with  the  laws  last  referred  to; 
the  copy  of  the  order,  decree,  judgment,  or  certificate  of  the  Court  or 
officer  having  Jurisdiction  of  the  subject 'matter,  duly  authenticated, 
showing  that  the  will  has  been  proved  and  allowed,  shall  be  prima  facie 
evidence,  and  also  prima  fkcie  evidence  of  the  death  of  the  testator; 
but  nothing  herein  shall  bo  so  construed  as  to  exclude  any  other  legal 
evidenceO 

Stat.  1861,630.  same  as  1863-4,  omitting  therefrom  the  words  in  brackets. 

Stat.  1851, 451,  read :  "  $  29.  If  on  the  hearing  it  shall  appear  to  the 
Court  that  the  instrument  ought  to  be  allowed  as  the  will  of  the  de- 
ceased, a  copy  shall  be  filed  and  recorded,  and  the  will  shall  have  the 
same  force  and  effect  as  if  it  had  been  originally  proved  and  allowed  in 
the  same  Court.** 


^  13^7-13^9  CONTESTING  WILL.  ^32 

ARTICLE  IV. 

CONTESTING  WILL  AFTER  PROBATE. 

SxCTion  1327.    The  probate  may  be  contested  within  one  year. 
1328.    Citation  toJbe  issued  to  parties  interested. 
1829.    The  hearing  had  on  proof  of  service. 
1890.    Petitions  to  revoke  probate  of  will  tried  by  jury  or 

court.   Judgment,  what. 
1331.    On  revocation  of  probate,  powers  of  executor,  etc., 

cease,  but  not  liable  for  acts  in  good  faith. 
1S32.    Costs  and  expenses,  by  whom  paid. 
1833.    Probate,  when  conclusive.    One  year  .after  removal 

of  disability  given  to  infants  and  others. 

^  13^7.  (§  30.)  When  a  will  has  been  admitted  to  probate, 
any  person  interested  may,  at  any  time  within  one  year  after 
such  probate,  contest.the  same  or  the  validity  of  the  will.  For 
that  purpose  he  must  file  in  the  coart  in  which  the  will  was 
proved,  a  petition  in  writing,  containing  his  allegations  against 
the  validity  of  the  will  or  against  the  sufficiency  of  the  proof, 
and  praying  that  the  probate  may  be  revoked. 

20  CaL  272. 

^  1328.  (}  31.)  Upon  the  filing  of  the  petition  a  citatioD 
must  be  issued  to  the  executors  of  the  will,  or  to  the  administra* 
tors  with  the  will  annexed,  and  to  all  the  legatees  mentioned  in 
the  will,  residing  in  the  state ;  or  to  their  guardians,  if  any  of 
them  are  minors;  or  their  personal  representatives,  if  any  of  them 
are  dead  ;  requiring  them  to  appear  before  the  court  on  some 
day  of  a  regular  term  therein  specified,  to  show  cause  why  the 
probate  of  the  will  should  not  be  revoked. 

14  Cal.  103. 

^  1399.  (^  33.)  At  the  time  appointed  for  showing  cause, 
or  at  any  time  to  which  the  hearing  is  postponed,  personal  ser- 
vice of  the  citations  having  been  made  upon  any  persons  named 
therein,  the  court  muat  proceed  to  try  the  issues  of  fact  joined  in 
the  same  manner  as  in  an  original  contest  of  a  will, 

Stat  18M,  451,  sabstituted  for  the  italicized  wordu  the  words,  "  pro- 
ceed to  lioar  the  proofs  of  tlie  parties.  If  any  devisees  or  legatees 
named  in  the  Arvill  Hhall  be  minors,  and  have  no  guardians,  the  court  shall 
appoint  some  attorney  to  represent  them.** 


i 
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^  1330.  ($  33k)  In  aH  cases  of  petitions  to  revoke  the  pro- 
bate of  a  ^iil,  wherein  tbe  original  probate  was  granted  withont 
a  oontesl,  ou  written  demand  of  either  party,  filed  three  days 
prior  to  the  hearing,  a  trial  by  jnry  nrast  be  bad  as  in  cases  of 
the  contest  of  an  original  petition  to  admit  a  will  to  probate.  I^ 
npon  hearing  the  proofs  of  tbe  parties,  tbe  jary  shall  iind,  or  if 
no  jury  iahad,  tbe  coart  shall  decide,  that  tbe  will  is  for  any 
reason  inyalid,  or  that  it  is  not  sofficienUy  proved  to  be  the  last 
witt  of  tbe  testator,  tbe  probate  must  be  annulled  and  revoked. 

Stat  1851,  461,  read:  **$83.  If  upon  the  hearing  of  the  prooft  of 
tbe  parlies,  the  Court  shaU  decide  toai  tbe  will  is  for  any  reason  in- 
▼alid,  or  that  it  is  not  svfficiently  pjroved  to  have  l>een  the  last  will  of  the 
testator,  tlte  probate  shaU  l>e  amended  and  revoked.** 

^  1331.  (^  34.)  Upon  the  revocation  being  made,  tbe  pow- 
ers of  tbe  execator  or  administrator  with  tbe  will  annexed  must 
cease ;  bnt  such  executor  or  administrator  shall  not  bo  liable  for 
any  act  doner  in  good  faith  previous  to  the  revocation. 

f  1^39.  (§  35.)  Tbe  fbes  and  expenses  must  be  paid  by  Ibe 
parly  contesting  tbe  validity  or  probate  of  the  will,  if  tbe  will 
in  probate. is  confirmed.  If  the  probate  is  revoked,  the  costs 
nMMt  be  paid  by  tbe  party  who  rensted  the  revocation,  or  out  of 
t^  property  of  tbe  decedent,  as  tbe  court  directs. 

Stat.  1851.  452,  provided  that  in  case  of  revocation  the  expenses  be 
paid  out  of  tbe  property  of  deceased. 

8tat.  1861, 630,  was  the  same  in  substance  as  %  1332.   19  Cal.  SSKL 

^  1883.    (I  36.)    If  no  person,  witbia  one  year  after  thO' 
probate  of  a  will,  contests  the  same  C4r  the  validity  thereof,  the 
pirobiite  of  tbe  will  is  ooneloBive  ;  saving  to  infants,  married  - 
womeB  and  persons  of  unBound  mind,  a  like  period  of  one  yesr ' 
aflter  their  respective  disabilitieft  *re  removed. 

19  Cal.  212. 

C.  C.  P.~8V 
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AETICLE    V 

PROBATE  OF  LOST  OR  DESTROYED  WILL. 

&ECT10V  1888.  Proof  of  lost  or  destroyed  will  to  be  taken. 

1889.  Must  have  been  in  existence  at  time  of  death. 

1840.  To  be  certified,  recorded  and  letters  thereon  granted. 

1841.  Court  to  restrain  ii^nrions  acts  of  execntors  or  ad- 

ministrators during  proceedings  to  prove  lost  wiU. 

f  1838.  ($  37.)  Whenever  any  will  is  lost  or  destroyed, 
the  probate  cuart  mnst  take  proof  of  the  execntion  and  validity 
thereof  and  establish  the  same  ;  notice  to  all  persons  interested 
being  first  given,  as  prescribed  in  regard  to  proofs  of  wiUs  in 
other  cases.  All  the  testimony  given  mnst  be  reduced  to  wnting 
and  signed  by  the  witnesses. 

^  1339.  ($  33.)  No  will  shall  be  proved  as  a  lost  or  des- 
troyed will,  unless  the  same  is  proved  to  have  been  in  existence 
at  the  time  of  the  death  of  the  testator,  or  is  shown  to  have 
been  fraudulently  destroyed  in  the  lifetime  of  the  testator,  nor 
unless  its  provisions  are  clearly  and  distinctly  proved  by  at  least 
two  credible  witnesses. 

^  1840.  ($  39.)  When  a  lost  will  is  established,  the  pro- 
vidons  thereof  must  be  distinctly  stated  and  certified  by  the 
probate  jndge,  under  his  hand  and  the  seal  of  his  court,  and  the 
certificate,  together  with  the  testimony  npon  which  it  is  fonnded» 
must  hefihd  and  recorded  as  other  wills  are^led  and  recorded, 
and  letters  testamentary  or  of  admioistration  with  the  will  an* 
nexed  mnst  be  issued  thereon,  in  the  same  manner  as  upon  wills 
produced  and  duly  proved. 

^  1341.  ($  40.)  If,  before  or  during  the  pendency  of  an  < 
application  to  prove  a  lost  or  destroyed  will,  letters  of  adminis- 
tration are  granted  on  the  estate  of  the  testator,  or  letters  testa- 
mentary of  any  •previous  will  of  the  testator  are  granted,  the 
court  may  restrain  the  administrators  or  executors  so  appointed 
from  any  acts  or  proceedings  which  would  be  injurious  to  ihe 
legatees  or  devisees  claiming  under  the  lost  or  destroyed  will. 


ARTICLE  VI. 

THE  PROBATE  OF  NUNCUPATIYE  WILLS. 

Skoxiov  1844.    KuncapatiTe  wUIb,  when  and  how -admitted  to 
probate. 
124&,    Additional  reqairements  in  probale  of  nuncupative 

wilb. 
1846.    Contests  and  appointments  to  conform  to  proTistons 
as  to  other  willa 

^  1344.  Nancapative  wills  may  at  any  time,  within  sii 
months  after  the  testamentary  words  are  spoken  by  the  decedent, 
be  admitted  to  probate,  on  petition  and  notice  as  provided  in 
article  one,  chapter  two,  of  this  title.  The  petition,  in  addition 
to  th«  jarisdictioual  facts,  must  allege  that  the  testamentary 
words  or  the  substance  thereof  were  reduced  to  writing  within 
thirty  days  after  they  were  spoken,  which  writing  must  acoom' 
pany  the  petition. 

Fide  note  to  1 1846.    1  Cal.  488. 

^  1345.    The  probate  court  must  not  receive  or  entertain  a 
petition  for  the  probate  of  a* nuncupative  will  until  the  lapse  of 
fourteen  days  from  the  death  of  the  testator,  nor  must  such  pe- 
I  tition  at  any  time  be  acted  on  unless  the  testamentary  words  are, 

or  their  substance  is,  reduced  to  writing  and  filed  with  the  pe- 
tition, nor  until  the  surviving  husband  or  wife,  (if  any)  and  all 
other  persons  resident  in  the  state  or  county,  interested  in  the 
estate  are  notified  as  hereinbefore  provided. 
FfVfe  note  to  §  1348. 

^  1346.    Contests  of  the  probate  of  nuncupative  wills  and 
I  appointments  of  executors  and  administrators  of  the  estate  de- 

vised thereby,  must  be  had,  conducted  and  made  as  hereinbefore 
provided  in  cases  of  the  probate  of  written  wills. 

Stat.  1600,  1T7,  Si  7, 8, 9,  read :  **  8  7^  No  nancapatlve  will  shall  be 
good  when  the  estate  bequeathed  exceeds  the  value  of  five  hundred  dol- 
an.  nor,  aidcss  the  same  be  proved  by  two  witnesses,  who  were  present 
at  the  making  thereof,  nor  unless  it  be  proved  that  the  testator,  at  the 
time  of  pronouncing  t^e  same,  did  bid  some  one  present  to  bear  witness 
tluX  sach  was  his  will,  or  to  tbat  effect,  nor  unless  such  nuncupative  will 
was  made  at  the  time  of  the  last  siclcness,  and  at  the  dwelling-house  of 
the  deceased,  or  where  he  or  she  had  been  residing  for  the  space  of  ten 
days  or  more,  except  where  such  person  was  taken  sick  fTom  hoaie,  and 
died  before  his  or  her  return.   Nothing  eoutalued  herein  shall  prevent 
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uky  soldier  beins  ]n  actual  service,  nor  mariner  beinir  on  ship-board, 
A-om  disposing  ot  liia  wages  and  otber  personal  estate  by  a  noncapattTe 
will." 

S  8.  **  No  proof  shall  be  received  of  any  nuncupative  will,  unless  it  be 
offered  wltlUn  six  months  after  speaklnje  the  testamentary  words,  nor  un- 
less the  words,  or  the  substance  thereof,  were  reduced  to  writing  within 
thirty  days  after  they  were  spoken. 

S  9.  ''  No  probate  of  ai0r  nuncupative  will  shall  be  granted  for  four- 
teen days  after  the  death  uf  the  testator,  nor  shall  any  nuncupative  will 
be  at  any  time  proved,  unless  the  testamentary  words,  or  the  substance 
thereof,  be  first  committed  to  writing,  and  process  be  issued  to  call  in  the 
widow,  or  other  person  or  persons  Interested,  tfi  contest  the  probate  oC 
such  will,  if  they  think  proper.** 
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CHAPTER    m. 

OF    EXECUTORS    AND    ADMINISTRATORS,     TH^IR 

LETTERS,  BONDS,  REMOVALS  AND 

SUSPENSIONS, 

ABTZOLH    It     LETTEBSTBSTAMBirTARTANDOF  ADMINISTRATIOir, 
WITH  THE  WILL  ANITEZED,  HOW  AND  TO  WHOM 
ISSUED. 
n.     FOBlt  OF  LETTERS. 
m.     LeTTEBS  of  ADMIiriBTBATION,  TO   WHOU  AND  THE 

ORDER  IN  WHICH  THBr  ABB  GBANTED. 
lY.     FETITION  AlTD  CONTEST  FOB  LETTERS,  AND  ACTION 
THEBEON. 

y.    Revocation  of  letters  and  pboceedings  there- 
fob. 
YI.    Oaths  and  bonds  of  ezecutobs  and  adminib- 

tbatobs. 
VII.    Special  administrators  AND  THEiB  POWERS  AND 

duties. 
Till.   Wills  found  after  ubttebs  of  administra- 
tion granted. 
IX.   Disqualification  of  judges  and  transfers  of 

ADMINISTR  ATION. 

X.   Removals  and  suspensions  in  certain  cases. 


ARTICLE!   L 

letters  testamentary  AND  OF  ADMINISTRATION,  WITH  THE 
WILL   ANNEXED,  HOW   AND   TO   WHOM   ISSUED. 

SsonoN  1349.    To  whom  letters  on  proved  will  to  issue. 

1850.  Who  are  incompetent  as  executors  or  administra- 

tors.   Letters  with  will  annexed  to  issue,  when. 

1851.  Interested  parties  may  file  objections. 

1352.    Unmarried   woman   executrix   or   administratrix 


^  1849ta35a  LETTERS  ^ 

voMrrjing,  her  aothority  eeaifls.  Married  women 
uuned  maj  be  execatriz  bat  not  adminbtmtriJL. 

1868.    Executor  of  an  execntor. 

1864.    Letters  of  administration  duramte  nUnore  estate, 

1866.    Acts  of  a  portion  of  eiceoaton  yaUd. 

1866L  Authority  of  adminiatiaton  with  will  anneztd» 
Letters,  how  issued. 

^  1349.  (^  41.)  The  court  admitting  a  will  to  probate, 
after  the  same  is  proted  and  allowod,  must  iasne  letters  thereoii 
to  the  persons  named  therein  as  executors  who  are  competent  to 
discbarge  the  trust,  who  must  appear  and  qualify,  unlet*  objec- 
tion is  made  a$  provided  in  tectum  thirteen  hundred  and^Jtjf-one^ 

22  Cal.  66 ;  34  Cal.  571.     VkU  S  1369  and  not«t 

^  1850.  ($  42.)  No  person  is  competent  to  serre  Vrexaeqi 
tor  who,  at  the  time  the  will  is  admittedto  probatcia.  - 

1.  Under  the  age  of  majority. 

2.  Convicted  of  an  inliimouB  crime. 

3.  Adjudged  by  the  court  incompetent  to  execute  the  datie» 
of  the  trust  by  reason  of  drankenneBS,  improvidence  or  want  of. 
understanding  or  integrity. 

If  the  sole  executor,  or  all  the  execnton  are,  incompetent,  or 
renounce  or  fail  to  apply  for  letters,  or  to  appear  and  qualify, 
letters  of  administration  with  the  will  annexed  must  be  issued. 

Stat.  1851, 453.  omitted  the  words,  "  integrity  " ;  "  or  shall  renounce,  or 
foil  to  apply  for  letters,  or  to  appearand  qualify,"  WUch  were  added  by 
stot.  1861,^1. 

23  Cal.  478;  25  Cal. 586;  32  Cal.  441 ;  36 Cal.  82. 

^  1351.  ($43.)  Any  person  interested  in  a  will  may  file 
objections  in  writing,  to  granting  letters  testamentary  to  the 
persons  named  as  executors,  or  any  of  them,  and  the  objection! 
must  be  heard  and  determined  by  the  court ;  a  petition  may,  at 
the  same  time,  be  filed  for  letters  of  administration  with  the  will 
annexed. 

Stat.  1851,  453,  omitted  the  last  «laaae,.(a^9etitlon,etd.>  wblok  was 
added  by  stat  1861, 631. 

Fide  S 1370  and  note.. 

^1359.  ($44.)  When  an  unmarried  woman,  appointed  ezeeo' 
trix,  marries,  her  authority  is  extinguished.    When  a  married 
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woman  is  named  as  execatrix,  she  may  be  appointed  and  senr^  in 
every  respect  as  a  feme  sole  * 
■  Stat,  18U,  453,  omitted  the  last  sentence,  whicli  was  added  by  stat. 

18  Cal.  20;  Chapman  v.  HoUister,  Oct  T.  181L 

^  1353.  ($  45.)  No  executor  of  an  executor  shall,  as  saeh,  be 
aathorized  to  administer  on  the  estate  of  the  first  testator,  bnt  on 
the  death  of  the  sole  or  surviving  executor  of  any  last  will,  let- 
ters of  administration  with  the  will  annexed,  of  the  estate  of  the 
first  testator,  left;  nnadmiuistered,  must  be  issued. 

^  1354.  (^  46.)  Where  a  person  absent  from  the  state,  or  a 
minor  is  named  executor — if  there  is  another  executor  who  accepts 
the  trust  and  qualifies — ^the  latter  may  have  letters  testamentary 
and  administer  the  estate  until  the  return  of  the  absentee  or  the 
majority  of  the  minor  who  may  then  be  admitted  as  joint  execu- 
tor. If  there  is  no  other  executor,  letters  of  administration,  with 
the  will  annexed,  must  be  granted ;  but  the  court  may  ,.in  its  discre- 
tion, revoke  them  on  the  return  of  the  absent  executor  or  the  ar- 
rival of  the  minor  at  Uie  age  of  majority. 

Stat.  1851, 483,  read :  *'  When  a  person  under  the  age  of  twenty-one 
years  shall  be  named  executor,  letters  of  administration,  with  the  will 
annexed,  shall  be  granted  daring  the  minority  of  the  executor,  vf'io  shall 
accept  the  trastand  qaall^,  in  which  case  the  executor,  who  shall  accept 
the  trust  and  qualify,  shall  have  letters  testamentary,  and  shall  admin- 
ister the  estate  until  the  minor  shall  arrive  at  foil  age,  when  he  may  be 
admitted  as  Joint  executor.*' 

^  1355.  (^  47.)  When  all  the  executors  named  are  not  ap- 
pointed by  the  court,  those  appointed  have  the  same  authority  to 
perform  all  acts  and  discharge  the  trust,  required  by  the  will,  as 
effectually  for  every  purpose  as  if  all  were  appointed  and  should 
act  together  ;  where  there  are  two  executors  or  administrators, 
the  act  of  one  alone  shall  be  effectual,  if  the  other  is  absent  from 
the  state,  or  laboring  under  any  legal  disability  from  serving,  or  if 
he  has  given  bis  co-executor  or  co-administrator  authority  in 
writing,  to  act  for  both  ;  and  where  there  are  more  than  two  ex- 
ecutors or  administrators,  the  act  of  a  majority  is  valid. 

Stat  1861, 631,  substituted,  *'  under  seal  to  act  alone,  or,'*  for  **  in  writ- 
ing " ;  also,  "  sufficieat "  for  "valid." 

Stat  1851, 453,  omitted  all  after  the  wi>rdM,  "sbonld.ai;!  together  "  4n 
fifth  line. 

24  Cal.  509;  89CaL225. 
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^  1356*  ($$  48,  49.)  Admiuisirators  with  the  will  annexed 
have  the  game  antbority  oyer  the  estates  which  execntors 
named  in  the  will  woald  have,  and  their  nets  are  as  effectual  for 
all  parposes.  Their  letters  mnst  be  signed  by  the  clerk  of  the 
conrt,  and  bear  the  seal  thereof. 

29Cal.609;  SCal.itt. 
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ARTICLE  11 

FURM  OF  LXTTEBS. 

Skotiov  1860    Fonn  of  letters  testamentary. 

1381     Form  of  letters  of  administratloii'wlth  the  will  an* 

nexed- 
ia62.    Form  of  letters  of  adiniiilstratio& 

^  1360,     (^  50.)     liOtters  testamentary  most  be  Bubstantiallr 

in  the  following  form :    State  of  California,  ooonty  of . 

The  last  will  of  A.  B.,  deceased,  a  copy  of  which  is  hereto 
annexed,  having  been  proved  and  recorded  iti  the  probate  ooait 

of  the  county  of ,  C.  D.,  who  is  name4  therein,  is  hereby 

appointed  executor.    Witness,  Q.  H.,  clerk  of  the  probate  court 

of  the  county  of ,  with  the  seal  of  the  court  affixed,  the 

day  of ,  A.  D.,  18—  (seal) .    By  order  of  tlie  court, 

Q.  H.,  clerkr 

^1861.  ($51.)  Letters  of  adminbtmtion  with  the  will  an- 
nexed must  be  substantially  in  the  following  form :    Slate  of 

California,  county  of .    The  last  will  of  A.  B.,  deceased, 

a  copy  of  which  is  hereto  annexed,  having  been  proved  and 

recorded  in  the  probate  court  of  the  county  of ,  and  there 

being  no  executor  named  in  the  will,  (or  as  the  case  may  be) 
C.  D.  is  hereby  appointed  administrator  with  the  will  annexed. 

Witness,  6.  H.,  clerk  of  the  probate  court  of  the  county  of -, 

with  the  seal  of  the  court  affixed,  the day  of ,  A.  D., 

18 —  (seal).    By  order  of  the  court,  G.  H.,  clerk. 

^  1369.  (^  71.)  Letters  of  administration  mnst  be  signed 
by  the  clerk,  under  the  seal  of  the  court,  and  substantially  in  the 

following  form :  State  of  California,  county  of .  C.  D.  is 

hereby  appointed  administrator  of  the  estate  of  A.  B.,  deceased* 

(Seal.)     Witness,  G.  H.,  clerk  of  the  probate  court  of  the 

county  of ,  with  the  seal  thereof  affixed,  the day  of 

-,  A.  Dm  1^.    By  order  of  the  court,  G.  H.,  clerk. 
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iLBTICLE  m. 

LETTERS  OV  A3)ttINISTRATION,  TO  WHOM  AND    TfiE  ORDER  IN 

WHICH  THEY  ARE  GRANTED. 

Saonon  1865.    Order  of  persona  entitled  to  administer.   Partner 

not  to  administer. 
1S68.    Preference  of  persons  equally  entitled. 
1367.    In  discretion  of  court  to  appoint  administrator, 

when. 
.1888.    When  minor  entitled,  who  appointed  administrator. 
1889.    Who  are  incompetent  to  act  as  administrators. 
1870.    Married  woman  not  to  be  administratrix. 

^  1365.  ($  52.)  Administration  of  the  estate  of  a  persoD 
dying  intestate  most  be  granted  to  some  one  or  more  of  the  per- 
sons hereinafter  mentioned,  and  they  are  respeetiyeiy  entitled 
thereto  in  the  following  order : 

1.  The  sorviying  hosband  or  wife,  or  some  competent  person 
Whom  he  or  she  may  request  to  have  appointed. 

2.  The  children. 

3.  The  father  or  mother. 

4.  The  brothers 

5.  The  sisters. 

6.  The  grandohildren. 

7.  The  next  of  kin  entitled  to  «luire  in  the  difltribation  of  the 
estate. 

8.  The  creditors. 

9.  The  pablie  administrstor. 

10.  Any  person  legally  competent. 

If  the  decedent  was  a  member  of  a  partnership  at  the  time  of 

his  decease,  the  sarviving  partner  most  in  no  case  be  appointed 

administrator  of  his  estate. 

Stat.  1863-4, 532.  inserted  the  words,  "  appoint,**  for  "  reqaest  to  hare 
appointed,'*  in  subdivision  1 ;  also,  placed  thepablic  administrator  before 
creditors  in  the  order. 

Stat.  1861, 631,  inserted  between  sabdiylslons  8  and  9,  a  snbdiYlsion  as 
follows :  "  Any  of  the  kindred  not  above  enumerated  withtn  the  IburA 
degree  of  consanguinity  **:  also,  the  word  **  kindred**  for  "next  of  k4n,** 
in  subdivision  7;  and  read  in  subdivision  1,  "may  request  to  have  ap- 
pointed.** 

Stat  l&tS,  132,  was  same  as  stat  186S-4 ;  except  it  read  in  subdivision  L 
"  may  request  to  have  appointed.** 
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Stat.  1851, 454,  omitted  all  after  anbdiylslon  10;  also  placed  public  ad« 
mlnistrator  before  crcditorfl  in  the  order. 

5  Cal.  64;  7  Cat.  230;  11  Cal.  128;  16  Cal.  164, 367;  23  Cal.  478;  25  Cal. 
tin,  587 ;  34  Cal.  466 ;  35  Cal.  644. 

^  1966.  (§  53.)  Of  several  persons  claiming  and  equally  en- 
titled to  administer,  males  mast  be  preferred  to  females,  and 
relatives  of  the  whole  to  those  of  the  half  blood. 

(  1367.  ($54.)  When  there  are  several  persons  equally 
entitled  to  the  administration,  the  conrt  may  grant  letters  to  one 
or  more  of  them  ;  and  when  a  creditor  is  claiming  letters,  the 
court  may,  in  its  discretion,  at  the  reqnest  of  anolSsor  creditor, 
grant  letters  to  any  other  person  legally  competent. 

Stnt  1863-4, 368.  inserted  the  words,  "In  its  discreUon**  between ''may** 
and  "  grant/*  la  second  line. 

Stat.  1^1, 454,  omitted  last  clause  beginning  with  the  words,  "  and 
when  u  creditor.*' 

$1368.  ($57.)  If  any  person  entitled  to  administration  is 
a  minor,  letters  mast  be  granted  to  his  or  her  guardian,  or  any 
other  person  entitled  to  letters  of  administration,  in  the  discretion 
of  the  court. 

Stat  1851, 454,  omitted  the  last  clause  beginning  with  the  words,  "  or 
any  other  person/*  .which  was  added  by  stat  1860-70, 637« 

$  1360.  ($  55.)  No  person  is  competent  to  serve  as  admin- 
istrator or  administratrix,  who,  when  appointed  is 

1.  Vnder  the  age  of  majority. 

2.  Convicted  of  an  infamous  crime.  ^ 

3.  Adjudged  by  the  court. incompetent  to  execute  the  duties' 
of  the  toast  b}'  reason  of  drunkenness,  improvidence  or  want  of 
understanding  or  integrity. 

Stat  1861, 632,  read :  **  No  person  shall  be  entitled  to  letters  of  admin- 
istration,** instead  of,  *'  No  person  is  competent  to  serve  as  administrator 
or  administratrix.** 

Stat  1851, 454,  same  as  1861,  omitting  the  word  "  integrity.** 

Vide  S 1350  and  note. 

^  1370.  ($56.)  A  married  veoman  must  not  be  appoiuteu 
administratrix.  When  an  unmarried  woman  appointed  admin- 
istratrix marries,  her  authority  is  extinguished. 

Amendment  approved  February  13, 1872. — [$  56.    Wlien  any 
nnmiUTied  woman  who  shall  have  been  appointed  administratrix, . 
shall  marry,  her  marriage  shall  extinguish  her  authority  as  such 
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admiDistratrix.    Adrakiifitratioii  shall  not  be  g^aated  to  a  maKiied 

woman.] 

Stat  ]8$5-6, 7<t5,  substantially  the  same. 

Stat  1851, 454,  omiUed  the  first  sentence. 

Stat  1869-70, 636,  was  as  follawa :  "  When  any  unmanled  womut  who 
shall  have  been  appototed  admloistrtrix  shall  many,  her  marriage  shall 
esxttngofsh  her  aawority.  Adminlstratfon  diall  not  he  granted  to  m 
Corjatthe  request  of  a  married  woman.** 

nde  S13S2. 


*»• 


ABTICLE  IV. 

PETITION  rOR  LETTERS  AttJi  ACTIOF  TUESUtOft*. 

3Bonov  1371.    Applications,  how  made. 
1B72.    When  granted. 

1878.  Notice  of  application. 

1374.  Contestinf  appttcatioDi* 

1375.  Hearing  of  application. 

1879.  Ihridence  of  notice. 
1877.  Orant  to  any  appHcant.  , 

187&    What  proofb  rnnst  be  made  befbre  grantlBg  letten 

of  administration. 
1879L   Letters  may  be  granted  to  otUers  than  those  entitled. 

^  18T1.  (^i68.)  Petitions  for  letters  of  administration  must 
be  in  wHting,  signed  by  the  applicant  or  his  coansel,  and  filed 
with  the  cieric  of  the  oonrt,  stating  the  facts  essential  to  give  the 
•  coort  jarisdiction  of  tlie  case,  and  when  known  to  the  applicant, 
he  most  state  the  nameSf  ages  and  residence  d  the  heirs  of  the 
decedent,  and  the  valne  and  character  of  the  propertj.  If  the 
jarisdictional  fiusts  existed,  bat  are  not  taWy  set  forth  in  the  pe> 
tition,  and  are  afterwards  proved  in  the  coarse  of  administration, 
the  decree  or  order  of  aijBBiniatratioii and' sobeeqnent proceed- 
ings are  not  Yoid  on  aeoonnt  of  soeh  want  of  jurisdietiooal  avar* 
ments. 

Stat.  185U  454,  omitted  aU  alter  the  words,  "  JazlsdictLon  of  tke  case,** 
wbieh  was  added  by  stat  1881. 6^2. 

T  Cal.  S»;  17  Cat  Mi  19  Csl.  18B;  38  Cd.  188;  88  OaLSll;  81 GU.  416: 

96  Cal.  82. 


445  AND  ACTION  THEREON.  (^  137ftJl3t7 

^  187 A.'  (f-59;)  Letteni  of  administrfttion  may  be  granted 
at  a  regular  term  of  the  conrt,  or  at  a  special  term  appointed  by 
the  jadge  for  the  hearing  of  the  appiicatiou. 

Stat  1851, 454,  read :  "  shaU  only,**  instead  of  '*  may/* 

^  1S73.  (^  60.)  When  a  petition,  praying  for  letters  of  ad- 
miniBtration,  is  filed,  the  clerk  mnet  give  notice  thereof  by 
causing  notices  to  be  posted  in  at  least  three  public  places  in  the 
county,  one  of  which  must  be  at  the  place  where  the  court  is 
held,  containing  the  name  of  the  decedent,  the  name  of  the  appli- 
cant and  the  term  of  the  court  at  vrhich  the  application  will  be 
heard.  Such  notice  mast  be  given  at  least  ten  days  before  the 
hearing. 

(  1374.  ('^  61.)  Any  person  interested  may  contest  the  peti- 
tion, by  filing  written  opposition  thereto,  on  the  ground  of  the 
incompetency  of  the  applicant,  or  may  assert  his  own  rights  to 
the  administration  and  pray  that  letters  be  issued  to  himself.  In 
the  latter  case  the  contestant  must  file  the  petition  and  give  the 
notice  required  for  an  original  petition^  and  the  court  must  hear 
the  two  petitions  together. 

Stat.  1861, 6T2.  substitnted  for  the  words  In  italics,  the  words,  *'  aftet 
proper  petition  lllcd,  and  due  notice  given." 

StaL  1851, 455,  omitted  italicised  words. 

^  1375.  (I  62.)  On  the  hearing,  it  being  first  proved  that 
notice  has  been  given  as  herein  required,  the  court  must  hear 
the  allegntions  and  proofs  of  the  parties,  and  order  the  issuing  of 
letters  of  administration  to  the  party  best  entitled  thereto. 

Stat.  1851, 455, read:  '* according  to  law/*  Instead  of  *' as  herein  re- 
quired ** ;  also,  '*  as  the  case  may  require,*^  instead  of,  '*  to  the  party  best 
entitled  thereto.'* 

7  Cal.  237 ;  34  Cal.  468. 

^  1370.  ($  63.)  An  entry  in  the  minutes  of  the  court,  that 
the  required  proof  was  made  and  notice  given,  shall  be  poncin- 
sive  evidence  of  the  fact  of  such  notice. 

Stat.  1861, 455,  inserted  "  had  been,"  between  "  notice  "  and  "given  " ; 
also,  "  according  to  law,"  between  "  given  "  and  "  shalL" 

7  Cal.  237. 

^  1377.     (^  64.)     Letters  of  administration  must  oe  granted 
to  any  applicant,  though  it  appears  that  there  are  other  persons 
C.  C.  P.-89 
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having  better  rigbts  to  the  administration,  when  each  persons 
fail  to  appear  and  claim  the  issaing  of  letters  to  themselves. 
16  Cal.  165. 

^1378.  ($65.)  Before  letters  of  administration  are  granted 
on  the  estate  of  any  person  who  is  represented  to  have  died  intes- 
tate, the  fact  of  his  dying  intestate  mast  be  proved  by  the  testi- 
mony of  the  applicant  or  others y  and  the  court  may  also  examine 
any  other  perB9n  concerning  the  time,  place  and  manner  of  his 
death,  the  place  of  his  residence  at  the  time,  the  value  and 
character  of  his  property,  and  whether  or  not  the  decedent  left  ' 
any  will,  and  may  compel  any  person  to  attend  as  a  witness  for 
that  purpose. 

Stat.  1861. 632.  Inserted  the  words,  **  of  his  death,**  after  '*  reaidenee 
at  the  time.** 

Stat.  1851, 455,  read :  '*  oath,*'  instead  of  **  teatlmonr**:  also,  omitted 
the  words.  ''  the  place  of  his  residence  at  the  time,  the  value  and  char- 
acter of  his  property." 

7  Cal,  237. 

^  1379.  (^  66.)  Administration  may  be  granted  to  one  or 
more  competent  persons,  although  not  entitled  to  the  same,  at 
the  written  request  of  the  person  entitled,  filed  in  the  court. 
When  the  person  entitled  is  a  non-resident  of  the  state,  affidavits 
or  depositions,  taken  ex  parte  before  any  officer  authorized  by 
the  laws  of  this  state  to  take  ackno\yledgment8  and  administer 
oaths  out  of  this  state,  may  be  received  as  primary  evidence  of 
the  identity  of  the  party,  if  free  from  suspicion,  and  the  fact  is 
established  to  the,  satisfaction  of  the  court. 

Stat.  1861, 633,  substantially  the  same,  reading,  *' prima  facie  **  tat 
"primary  *' ;  also,  inserting  "  reasonable  **  before  '^-suspicion.** 

Stat.  1851, 455,  omitted  all  afterthe  words  ''filed  in  the  court'*;  also, in- 
serted after  "  entitled,*'  the  words,  ''to  be  joined  with  such  person.** 

16  Cal.  164 ;  25  Cal.  086 ;  28  Cal.  186. 
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ARTICLE  V. 

REVOCATION  OF  LETTERS  AND   PROCEBDINOS  THEREFOR. 

SEOnpN  1383.    Revocation  of  letters  of  administration. 
18S4.    When  petition  Aleil,  citation  to  issue. 
1385.    Ilparing  of  petition  for  revocation. 
1886.    Trior  rights  of  relatives  entitles  them  to  revoke 
prior  letters. 

^  1383.  ($  67.)  When  letters  of  administration  have  been 
granted  to  nny  person  other  than  the  snrviving  husband  or  wife, 
child,  fftther,  mother,  brother  or  sister  of  the  intestate,  any  one 
of  them  may  obtain  the  revocation  of  the  letters  and  be  entitled 
to  the  administration,  by  presenting  to  the  probate  court  a  peti- 
tion praying  the  revocation,  and  that  letters  of  administration 
ma^  be  issued  to  him. 

Btatt  1869-10, 4U0,  added  the  woitls. ''  or  her." 

Stat.  1891, 455,  added  the  words,  **  or  her  '* ;  but  omitted  the  words,  *^or 
sister.** 

Ift  Cal.  220;  16  Cal.  165;  23  CaL  478;  25  Cal.  586;  Chapman  «.  HolUster, 
Oct.  T.,  1871. 

^  1384.  (^  68.)  When  such  petition  is  filed,  the  cleric  most 
iflsue  a  citation  to  the  administrator  to  appear  and  answer  the 
Bome  on  some  day  of  a  regular  term  of  the  court,  or  a  special 
term  appointed  by  the  court  or  judge  for  the  hearing  thereof. 

Stat.  1861, <^3,  inserted  "that  may  be*'  between  "term"  and  "ap- 
pointed**; abo  read:  "answer  the  petition,**  instead  of, "  answer  the 


saa>e.** 


Stat.  1851, 455,  omitted  the  words  "court  or**  before  "ju(3£e**;  also 
read :  "  at  f  lie  next  regular  term  of  the  court,**  instead  of, "  on  some  day 
of  a  TCgiAM  tovm  of  the  court  ** :  also,  **  answer  the  petition,**  instead  of 
**  answer  tiic  same.** 

28  Cal.  478. 

^  1385.     ($  69.)    At  the  time'appointed,  the  citation  having 

been  dnly  served  and  returned,  the  court  must  proceed  to  hear 

Che  allegations  and  proofs  of  the  parties ;  and  if  the  right  of  the 

applicant  is  established,  and  he  is  competent,  letters  of  adminis- 

tratvon  mast  be  granted  to  him,  and  the  letters  of  the  former 

adnnnietrator  revoked. 

Stat.  1851, 45o,  substantially  the  same,  inserting  the  words,  -"  or  she,** 
after  "and  he.** 

23  0aJ.4?8. 
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^  138G.  (^  70.)  The  sQiriviDg  hosband  or  ivife,  when  let* 
ten  of  administration  have  been  granted  to  a  child,  father, 
brother  or  sister  of  the  intestate  ;  or  any  of  sach  relatives,  when 
letters  have  been  granted  to  any  other  of  them,  may  assert  his 
prior  right,  and  obtain  letters  of  administration,  and  have  the 
letters  before  granted  revoked  in  the  manner  prescribed  ih  the 
three  preceding  sections. 

Stat.  ISm-W,  inscrtod  '*  or  her  **  after  "  his.** 

Stat  1851, 495,  omitted  the  words, "  or  sister  "«  bat  inserted  ^  or  .her  ** 
after  "  liia." 


ARTICLE  VI. 

OATHS  AND  BOND  OF  EXECUTORS  AND  ADMINISTRATORS,  ETC« 

SsoTioar  1887.    Administrator  or  executor  to  take  oath.    Letten 
and  bond  to  be  recorded. 
1388     Bond  of  administrators,  form  and  requirevents  of. 
1889.    Additional  bonds  when  required. 

1390.  Conditions  of  bonds. 

1391.  Each,  or  more  than  one  administrator,  to  give 

separate  bonds. 

1892.  Several  recoveries  may  be  had  on  same  bond. 

1893.  Bonds,  and  Justification  of  sureties  on.    Host  be 

approved. 

1394.  Citation  and  requirements  of  judge  on  defici^it 

bond.    Additional  security. 

1395.  Right  ceases,  when . 

1396.  When  bond  may  be  dispensed  with. 

1897.  Petition  showing  falling  sureties  and  asking  fat 

further  bonds. 

1898.  Citation  to  executor,  etc ,  to  show  cause  against  raeh 

application. 

1399.  Further  security  may  be  ordered. 

1400.  Neglecting  to  obey  order. 

1401     Suspending  powers  of  executor,  etc. 

1402.  Further  security  ordered  without  application  -of 

party  in  interest. 

1403.  Release  of  sureties. 

1404.  New  sureties. 

1405.  Neglect  to  give  new  sureties  forfeits  letters. 

1406.  Application  to  be  determined  out  of  term  time. 
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^  1387*  ,^  73.)  Before  letters  ter  tamentary  or  of  adminis- 
tTAtiuni  are  issued  to  the  executor  or  administrator,  he  mast  take 
and  aabscribe  an  oath  before  some  officer  aatborized  to  adminis- 
ter oaths,  that  he  will  perform,  according  to  law,  the  duties  of 
executor  or  administrator,  which  oath  must  be  attached  to  the 
lettees.  All  letters  testamentary  and  of  administration  issaed  to, 
and  all  bonds  executed  by,  executors  or  administrators^  with  the 
afSdavrts  and  certificates  thereon,  most  be  forthwith  recorded  by 
tile  clerk  of  the  court  haying  jurisdiction  of  the  estates,  in  books 
to  be  kept  by  bim  in  his  office  for  that  purpose. 

Stat.  1851, 454,  contained  the  words, "  or  affirmation  "  between  "  oath** 
and  '*  before '* ;  also  substituted  **  before  the  probate  jadgc  or  clerk,"  for 
the  words,  "before  some  ofllccr  authorized  to  administer  oaths**;  and 
omiltcd  an  after  the  words,  ^*  of  executor  or  administrator.** 

Stat.  1861, 633,  same  as  klSSi,  inserting  same  words,  and  substituting 
some  words  as  18.51 ;  also  inserting  the  words,  '*  as  provided  for  in  this 
act,**  between  "thereon"  and  "must";  also,  **  respectively  "  between 
"estates**  and  "In":  also,  "a  book,'*  for  "books";  and  adding  the 
words,  **  and  the  said  records  and  duly  certified  copies  taken  therefrom, 
shall  have  the  same  force  and  effect,  in  all  cases  whatsoever,  as  the  orig- 
inal papers  wouM  liave.*' 

Stat.  186),  13,  same  as  1861,  inserting  therein  the  words,  *'  or  other  officer 
aalli^Ized  to  admiuister  oaths,**  between  "clerk**  and  "that  he  will 
perform.** 

^1388.  ($73.)  Every  person  to  whom  letters  testamentary 
or  of  administration  are  directed  to  issue,  must,  before  receiving 
tbem,  execnte  a  bond  to  the  state  of  California,  with  two  or 
moi'e  soffieient  sureties,  to  be  approved  by  the  probate  judge. 
In  form,  the  bond  must  be  joint  and  several,  and  the  penalty 
most  not  be  less  than  twice  the  value  of  the  personal  property 
and  twice  the  probable  value  of  the  annual  rents,  profits  and  is- 
anes  of  the  real  property  belonging  to  the  estate,  which  values 
moat  be  ascertained  by  the  probate  judge  by  examining  on  oadi 
the  party  applying,  and  any  other  persons. 

.Stat.  1851, 4.56,  same  down  to  word,  **  value,**  and  thereafter  substituted 
the  words,  ^  ot  the  estate,  which  value  shall  be  ascertained  by  the  probate 
judge,  by  tlie  cxaniinalion,  on  oath,  of  the  party  applying,  and  of  any 
other  person  he  may  think  proper  to  examine.  The  bond  shall  be  condi- 
tioned that  the  executor  or  administrator  shall  faithfully  execute  the  du- 
ties of  the  trust  according  to  law.** 

Stat  1852, 105,  inserted  in  1851,  the  words,  "  the  probate  judge  shall  re- 
qairo  sn  additional  bond  whenever  the  sale  of  any  real  estate  belonging 
t©  an  estate  i«  orderoa  by  him,"  between  "  proper  to  examine  "  and  "  the 
bond  *' ;  als<»,  added  the'  words,  "  he  shall  also  require  bond  and  safflcicnt 
surety  for  the  iuuiual  rents,  issues  and  profits,  of  all  real  estate  in  his 
oliargc  as  suuli  executor  or  administrator,  to  be  approved  by  the  probate 
judge.** 

Htat.  1363-4,  ?>i38,  was  same  as  §1388,  and  also  added  the  language  used 
In  «iS  1389, 13^0  i7i/ra. 
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$  1389:  ($73.)  The  probate  jadge  must  require  an  addi- 
tional bond  whenever  the  sale  of  any  real  estate  belonging  to  an 
estate  is  ordered  b  j  him ;  bat  no  sach  additional  bond  most  be 
required  when  it  satisfactorily  appears  to  the  coart  that  the  pen- 
alty of  the  bond  given  before  receiving  letters,  or  of  any  bond 
given  in  place  thereof,  is  equal  to  twice  the  valne  of  the  per- 
soual  property  remaining  in,  or  that  will  come  into,  the  posses* 
sion  of  the  executor  or  administrator,  including  the  annual  rents, 
profits  and  issues  of  real  estate,  and  twice  the  probable  amoont 
to  be  realized  on  the  sale  of  the  real  estate  ordered  to  be  sold. 

Vide  §  1388  and  note.   34  Col.  468. 

^  1390.  (^  73.)  The  bond  most  be  conditioned  that  the  ex- 
ecutor or  administrator  shall  faithfully  execute  the  duties  of  the 
trust  according  to  law. 

Vide  §  1388  and  note.   5  Cal.  443 ;  28  CaL  187 ;  87  Cal.  431. 

$  1391.  (^  74.)  When  two  or  more  persons  are  appointed 
executors  or  administrators,  the  probate  judge  must  require  and 
take  a  separate  bond  from  each  of  them. 

$  139^.  ($  75.)  The  bond  shall  not  be  void  upon  the  first 
recovery,  but  may  be  sued  and  recovered  npon  from  time  to 
time,  by  any  person  aggrieve.d)  in  his  own  name,  until  the  whole 
penalty  is  exhausted 

$  1393.  (^  76.)  In  all  cases  where  bonds  or  nndertakinga 
are  required  to  be  given,  under  this  title,  the  sureties  must  jus- 
tify thereon  in  the  same  manner  and  in  like  amounts  as  required 
by  section  ten  hundred  and  fifty-seven  of  this  code,  and  the  cer- 
tificate thereof  must  be  attached  to,  and  filed  and  recorded  with 
the  bond  or  undertaking.  All  such  bonds  and  undertakings 
must  be  approved  by  the  probate  judge  before  being  filed  or  re- 
corded. 

Stat  1851, 456,  read :  "  In  all  cases  where  bonds  are  required  by  this 
act,  tlio  vjreliea  must  Justify  on  oath,  before  the  Judge  of  some  court  hav- 
inff  a  seal,  to  ilio  effect  that  tlicy  are  householders  or  il'ccholUers,  resident 
within  thi.i  btatc,  and  that  they  are  worth  double  the  amount  for  whiifti 
they  bccuiuc  liable,  over  nnd  above  their  debts;  such  Justiilvation  shall 
be  in  writing  certified  by  the  Judge  before  wliom  taken,  and  attached  to 
and  filed  witli  the  bond.  Whenever  the  penal  sum  of  the  bond  amounts 
to  more  than  five  thousand  dollars,  sureties  may  be  allowed  to  become 
liable  for  portions  of  said  penal  sum,  making  in  the  aggregate  at  least  two 
sureties  for  the  whole  penal  sum,  or  for  each  portion  tliereot." 
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Stftt.  1855, 299,  pame  as  1951,  inserting  therein  the  words,  "  or  clerk  ** 
after  "Judge"  wherever  itoccars;  also,  substituting  '^amount  Justified 
to  "  for  "doable  the  amount  for  which  they  become  liable  " ;  inserting, 
also,  "  and  liabilities  exclusive  of  property  exempt  from  exccutluii."  be- 
tween "debts"  and  "tjuch  iustiflcation";  also,  "signd  by  the  person 
Jnstifrinff  and,"  between  "  writing  "  and  "  certified  " ;  also,  substituting 
^•two"  for  "five." 

Stat.  1861, 633,  same  as  1855,  omitting  words,  "  or  cleric." 

Stat.  1863-4, 371.  same  as  1861,  substitnting  the  words.  "  before  some  of- 
ficer authorized  to  administer  oaths,"  instead  of  "before  tiio  Judge  o( 
■ome  court  havin  g  a  seal. " 

^  1394:.  ($  76.)  Befoi'O  the  probate  jadge  npprovea  any  bond 
required  ander  tbis  title,  be  may  of  his  own  motion,  or  at  any 
time  after  the  approval  of  Bueh  bond,  upon  the  motion  of  any 
person  interested  in  the  estate,  supported  by  affidavit  that  any 
one  or  all  of  such  sureties  are  not  worth  as  much  as  they  have 
justified  to,  order  a  citation  to  issue,  requiring  such  sureties  to 
appear  before  him,  at  a  certain  time  and  place,  to  testify  touch- 
ing their  property  and  its  value ;  and  the  judge  mast,  at  the 
time  such  citation  is  issued,  cause  a  notice  to  be  issued  to  the 
executor  or  administrator,  requiring  his  appearance  at  the  return 
of  the  citation.  Upon  the  return  of  the  citation,  the  judge  may 
swear  the  sureties,  and  sucb  witnesses  as  may  be  produced, 
toucbiDg  the  property  of  such  sureties  and  its  value  ;  and  if  upon 
such  investigation  the  judge  is  satisfied  that  the  bond  is  insuffi- 
cient, he  may  require  sufficient  additional  security,  within  such 
time  as  may  be  reasonable,  not  less  than  five  days* 

Stat  1855, 900,  §3. 

'^  1395.  ($  76.)  If  sufficient  security  is  not  given  within 
the  time  fixed  by  the  judge's  order,  the  right  of  such  executor  or 
administrator  to  the  administration  shall  cease,  and  the  person 
next  entitled  to  the  administration  on  the  estate,  who  will  execute 
a  Bofficient  bond,  most  be  appointed  to  the  administration. 

Stat  1865, 300,  S  4. 

^  1396.  ($  77.)  When'  it  is  expressly  provided  in  the  will 
of  a  testator  that  no  bond  is  required  of  the  executor,  letters 
testamentary  may  issue  and  sales  of  real  estate  be  made  and 
confirmed  without  any  bond  being  given ;  but  au  executor  to 
whom  letters  are  issued  without  bond  may  at  any  time  afterward- 
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(wbeu  it  appears  from  any  canse  neeeBsary  or  proper)  be  re- 
qnired  to  file  a  bond,  as  iu  other  cases. 

StAt.  1851, 456,  omitted  the  words,  **  and  sales  of  real  estate  bo  laade  and 
coaflrmed." 

Stat.  1863-4,  389,  substitated,  "  whenever  It  may  be  shown  firom  a^y 
cause  to  be  necessary  or  proper,''  for  the  words  in  the  brackets. 

$  1397.  (^  78.)  Any  person  interested  in  an  estate  may,  oy 
verified  petition,  represent  to  the  probate  jadge  that  the  soretiea 
of  the  executor  or  administrator  thereof  have  become  or  are  be- 
coming  insolvent,  or  that  they  have  removed  or  are  about  to 
remove  from  the  state,  or  that  from  any  other  cause  Uie  b<md  ia 
ineofficient,  and  aak  that  farther  secarity  be  required. 

This  contains  the  substance  of  Stat  1851, 457. 

^  1398.  ($  79.)  If  the  probate  judge  is  satisfied  that  the 
matter  requires  investigation,  a  citation  mast  be  isaaed  to  the 
executor  or  administrator,  requiring  him  to  appear,  at  a  time  and 
place  to  be  therein  specified,  to  show  cause  why  he  shoold  noi 
give  further  secarity.  Th6  citation  mast  be  served  personaUy  on 
the  executor  or  administrator,  at  least  five  days  before  the  return 
day.  If  he  has  absconded,  or  cannot  be  found,  it  may  be 
served  by  leaving  a  copy  of  it  at  his  last  place  of  reaidenee*  or 
by  such  publication  as  the  court  or  judge  may  order » 

• 

^  1399.  ($  80.)  On  the  return  of  the  citation,  or  at  each 
other  time  as  the  judge  may  appoint,  he  must  proceed  to  hear  the 
proofs  and  allegations  of  the  parties.  If  it  satisfactorily  ap- 
pears that  the  security  is  from  any  cause  insufiicient,  he  may 
make  an  order  requiring  the  executor  or  administrator  to  give 
further  security,  or  to  file  a  new  bond  in  the  usual  form,  wiihin 
a  reasonable  time,  not  less  than  five  days. 

^  1400.  ((  81.)  If  the  execntor  or  administrator  negleett 
to  comply  with  the  order  within  the  time  prescribed,  the  Jodge 
must,  by  order,  revoke  his  letters,  and  bis  authority  mast  there- 
upon cease. 

^  1401.  (^  82.)  When  a  petition  is  presented,  praying  that 
an  executor  or  administrator  be  required  to  give  further  security, 
or  to  give  bond,  where  by  the  terms  of  the  toill  no  bond  was 
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€figinmDy  required,  and  it  is  alleged,  on  oath,  that  the  executor 
or  adminiBtrator  is  wasting  the  property  of  the  estate,  the  jndge 
may,  by  order,  sospend  his  powers  until  the  matter  can  be 
hevd  and  determined. 

Stat.  1851, 457,  inserted  the  words,  **  or  affirmation,*'  after  the  word, 
"oath." 

$  140^  ($  83.)  When  it  comes  to  his  knowledge  that  the 
bond  of  any  execntor  or  administrator  is  from  any  cause  in- 
sufficient, the  probate  jadge,  without  any  application,  must 
caose  him  to  be  cited  to  appear  and  show  cause  why  he  should 
not  give  further  security,  and  must  proceed  thereon  as  upon  the 
application  of  any  person  interested. 

Stat  1851. 447,  uses  the  words,  *^  it  shall  be  the  datj  of,  etc,"  instead  of 
the  words,  '*  must,  etc." 

$  1403.  ($  84.)  When  a  surety  of  any  executor  or  adminis- 
trator desires  to  be  released  from  responsibility  on  account  of 
fiitare  acts,  he  may  make  application  to  the  probate  court  or 
judge  for  relief.  The  court  or  jndge  must  cause  a  citation  to  the 
executor  or  administrator  to  be  issued,  and  served  personally,  re- 
quiring him  to  appear  at  a  time  and  place  to  be  therein  specified, 
and  to  ^ve  other  security  ;  if  he  has  absconded,  left  or  removed 
from  the  state,  or  if  be  cannot  be  found,  after  due  diligence  and 
inquiry,  service  may  be  made  as  provided  in  section  thirteen 
hundred  and  ninety-eight. 

Stat  1851, 457.  omitted  all  after  the  word,  *'  security  " ;  also,  the  word, 
"  personally." 

Stat.  1861, 633,  substitntedfor  the  italicized  words  the  words,  "by  leav- 
ing a  copy  at  his  last  place  of  residence,  if  the  same  can  be  ascertained, 
and  by  such  publication  as  the  court,  or  probate  judge,  may  order." 

^  1404.  ($  85.)  If  new  sureties  be  given  to  the  satisfaction 
of  the  judge,  he  may  thereupon  make  an  order  that  the  sureties 
who  applied  for  relief  shall  not  be  liable  on  their  bond  for  any 
subsequent  act,  default  or  misconduct  of  the  executor  or  adminis- 
trator. 

^  1405.  ($  86.)  If  the  executor  or  administrator  neglects 
or  refoses  to  give  new  sureties,  to  the  satisfaction  of  the  judge, 
on  the  return  of  the  citation,  or  within  such  reasonable  time  as 
the  judge  shall  allow,  unless  the  surety  making  the  application 
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shall  conBent  to  a  longer  extension  of  time,  the  cooit  or  jodire 
most,  by  order,  revoke  his  letters. 

Stat.  1861, 634,  inserted  tbe  words,  *'  not  exceeding  five  days"  after  tiie 
word,  "allow." 

Stat  1851, 457,  omitted  the  words,  **  unless  the  surety  making  appUci^ 
tion  sliall  cuu^'nt  to  a  longer  extension  of  time/* 

^  140G.  ($  87.)  The  applications  authorized  by  the  nine 
preceding  Bections  of  this  chapter  may  be  heard  and  determined 
oat  of  term  time.  All  orders  made  therein  mnst  be  entered 
apon  the  minates  of  the  court* 
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ARTICLE  VII. 

SPECIAL  ADMINISTRATORS  AND  THEIR  POWERS  AND  DUTIES. 

SxonoN  1411.    Special  administrator,  when  appointed. 

1412.  Special  letters  may  be  issaed  out  of  term  time. 

1413.  Preference  gi?en  to  persons  entitled  to  letters. 

•  1414.    Special  administrator  to  give  bond  and  take  oath. 

1415.  Duties  of  special  administrator. 

1416.  When  letters  testamentary  or  of  administration  are 

granted  special  administrator's  powers  cease. 

1417.  Special  administrator  to  render  account 

9  14111.  ($$  88,  95,  282.)  When  there  is  delay  in  granting 
letters  testamentary  or  of  administration,  from  any  caase,  or 
when  SQch  letters  are  granted  irregularly,  or  no  sufficient  bond 
is  filed  as  required,  or  when  no  application  is  made  for  such 
letters,  or  when  an  adminifttrator  or  executor  dies  or  is  sus- 
pended or  removed f  the  probate  judge  must  appoint  a  special  ad- 
ministrator to  collect  and  take  charge  of  the  ostate  of  the  de- 
cedent, in  whatever  county  or  counties  the  same  may  be  found, 
and  to  exercise  such  other  powers  as  may  be  necessary  for  the 
preservation  of  the  estate  ;  or  he  may  direct  the  public  adminis- 
trator of  his  county  to  take  charge  of  the  estate. 

Stat  1856, 133,  §  4,  was  the  same,  omitting  the  italicized  words,  and  in- 
serting, "by  law  "  after  " require*!." 

Stat.  1891, 458,  omitted  the  words,  "  or  when  sach  letters  are  granted 
irregalarly,  or  no  sufUcient  bond  is  filed  as  required  " ;  also,  the  words, 
**  in  wha    ver  county  or  counties  the  same  may  be  found." 

Stat.  18I>1,  4*8,  §  95,  read :  Whenever  an  executor  or  administrator 
shall  die,  or  his  letters  be  revolced,  and  the  circumstances  of  the  estate 
require  the  immediate  apoointmont  of  an  administrator,  the  probate 
judge  may  appoint  a  special  administrator,  as  provided  in  the  preceding 
sections.'^ 

Stat,  1851,  485,  %  282,  read :  '*  Dnrinc:  the  suspension  of  the  powers  of 
the  ex.ocator  or  administrator,  under  the  authority  of  the  preceding  sec- 
tion, the  probate  judge  may,  if  the  condition  of  the  estate  requires  It, 
appoint  a  special  sidmmistrator  to  take  charge  of  the  effects  of  the  estate, 
who  shall  give  the  bond,  and  account  as  otlier  special  administrators  are 
required  to  do." 

Stat  1861,  652,  substituted  In  §  282  of  Stat  1851,  the  words,  "  probate 
court  or  judge,"  for  "probate  judge." 

7  Cat  231 ;  11  Cal.  128;  17  Cal.  237 ;  20  Cal.  316;  22  Cal.  67;  34  CaL  468; 
Gbapmaa  «.  HoUister,  October  Term,  1871. 

^  141^     ($  89.)    The  appointment  may  be  made  out  of  term 
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lime,  and  withont  notice,  and  must  be  made  by  entry  upon  the 
minates  of  the  court,  specifying  the  powers  to  be  exercised  by 
tlie  administnitor.  Upon  Bach  order  being  entered,  and  after  the 
person  iippointed  has  given  bond,  the  clerk  mast  issne  letters  of 
administration  to  each  person,  in  conformity  with  the  order. 
22  Cal.  67. 

^  1413  (^  90.)  In  making  the  appointment  of  a  special 
administrator,  the  probate  judge  must  give  preference  to  the 
person  entitled  to  letters  testamentary  or  of  administration,  but 
no  appeal  must  be  allowed  from  the  appointment 

Stat  1851,  453,  inserted  the  words,  **  or  person,*'  after  the  word  "per> 
sDn." 

$  1414:.  (^  1)1.)  Before  any  letters  issne  to  any  special  ad- 
ministrator, he  mast  give  bond  in  such  sam  as  the  probate  jodge 
may  direct,  with  snreti'ts  to  the  satisfaction  of  the  judge,  con- 
ditioned for  the  faithfal  performance  of  his  duties ;  and  he  mttit 
take  the  usual  oath  and  have  the  same  endorsed  on  his  letterg, 

7  Cal.  230. 

^  1413.  (^  92.)  The  special  administrator  must  collect  and 
preserve  for  the  executor  or  administrator,  all  the  goods,  chattels, 
debts  and  cifects  of  the- decedent,  all  incomes,  rents,  issues  and 
profits,  claims  and  demands  of  the  estate ;  must  take  the  charge 
and  management  of,  enter  upon  and  preserve  from  damage, 
waste  and  injury  the  real  estate,  and  for  any  such  and  ail 
necessary  purposes  may  commence  and  maintain  ,or  defend 
suits  and  other  legal  proceedings  as  an  administrator ;  he  may 
sell  such  perishable  property  as  the  probate  court  may  order  to 
be  sold,  and  exercise  such  other  powers  as  are  conferred  npon 
him  by  his  appointment,  but  in  no  case  is  he  liable  to  an  action 
by  any  creditor  on  a  claim  against  the  decedent. 

Stat.  1851,  453,  read :  '*  The  special  administrator  shall  collect  and  pre> 
serve  for  the  executor  or  administrator,  all  the  goods,  chatels  and  debts 
of  the  deceased,  and  for  that  purpose  may  commence  and  maintain  BOils 
as  an  administrator.  He  may  sell  such  perishable  estate  as  the  probata 
court  may  order  to  be  sold,  and  may  exercise  such  other  powers  as  mar 
have  been  conferred  upon  him  by  his  appointment ;  bat  in  no  case  staafl 
he  be  llalbe  to  an  action  by  any  creditor  on  a  claim  against  the  deceased." 

^  1416.  ($  93.)  When  letters  testamentary  or  of  adminis- 
tration on  the  estate  of  the  decedent  have  been  granted,  the 
powers  of  the  special  administrator  ceasei  and  he  must  forthirith 
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deliver  to  the  execntor  or  administrator  all  the  property  and 
effects  of  the  decedent  in  his  hands ;  and  the  executor  or  ad-  J 
ministrator  may  prosecute  to  final  judgment  any  suit  commence  id, 
by  the  special  admiuistratorr 

Stat.  1851,458,  tiuerted  tbe  words,  **  be  permitted  to"  before  .;**pr  oae- 
cute." 

^  141 7«  (^  94.)  The  special  administrator  must  re.nde  r  amv 
accomit,  on  oath,  of  his  proceedings,  in  a  like  manner  ae^  plber* 
admiuistrators  are  required  to  do. 

c.  c.  p.-a9 
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ARTICLE  VIII. 

WILLS  FOUVD  AFTER   LETTERS  OF   ADMIKISTR.VTtON  011A5TKD, 
4ND   MISCELLANEOOS   PROVISIONS. 

.  Section  1428.    On  proof  of  will,  after  grant  of  letters  of  adminis- 
tration, letters  revoked. 

1424.  Power  ofpxccutor  in  such  a  case. 

1425.  Remaining  administrator  or  executor  to  continae 

when  his  colleagues  are  disqualified. 

1426.  Who  to  act  when  all  acting  are  incompetent. 

1427.  Executor  or  administrator   may   resign,    when. 

Court  to  appoint  successor.  Liability  of  ont-goer. 

1428.  All  acts  of  executor,  etc.,  valid  until  his  power  is 

revoked. 

1429.  Transcript  of  court  minutes  to  be  evidence. 

"i^il^Sd.  ($  98.)  If,  after  granting  letters  of  admistration  on 
'the  ground  of  intestacy,  a  will  of  the  decedent  is  duly  proved 
.  and^flkllowed  by  tbe  court,  the  letters  of  administration  must  be 
.  revoic«d,  and  tbe  power  of  tbe  administrator  ceases,  and  he  must 

render  an  accouut  of  bis  udministralion  within  such  time  as  tbe 

coort  shall  direct. 

.^14524.  (^  99.)  In  such  case,  tbe  executor  or  the  adminis- 
trator with  the  will  annexed  is  entitled  to  demand,  sue  for,  re- 
cover and  collect  all  the  rights,  goods,  chattels,  debts  and  effects, 
of  the  decedent  remaining  unadministered,  and  may  prosecute  to 
.  final  judgment  any  suit  commenced  by  the  administrator  before 
the  revocation  of  his  letters  of  administration. 

Stat.  18ol;4S9,  inserted  the  words,  "of  the  w'U"  between  the  words 
" ** excctUof"*^  ani  "or  the  .vJmhiistrator;*'  also  the  words,  '*inay  be 
.~ admitted  '^between  "  may ''  and  "  prosecute.*' 

;$  14^5.     (^  96.)    In  case  any  one  of  several  execators  or 

administrators  to  whom  letters  are  granted,  dies,  becomes  luna- 

'tic,  is  convicted  of  an  infamous  crime,  or  otherwise  becomes  in- 

'  capable  of  executing  the  trnst,  or  in  case  the  letters  testamentary 

or  of  admittlstration  are  revoked  or  annulled,  with  respect  to 

.any  one  ezscotor  or  administrator,  the  remaining  execator  or 
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administrator  must  proceed  to  comi^ete  tbe  execution  of  the 
will  or  administration. 

Stat.  1851, 459,  inserted  the  worda,  *'  according  to  law"  after  **annaU«d.** 
aO  CaL  311. 

^  14:5S6,  (^  97.)  tf  all  sacb  executors  or  administrators  die^ 
or  become  incapable,  or  tbe  power  and  anthority  of  all  of  tbem 
is  revoked,  tbe  probate  court  most  issue  letters  of  administration 
with  tbe  will  annexed,  or  otherwise,  to  tbe  widow  or  next  of 
kin,  or  others,  in  tbe  same  order  and  manner  as  is  directed  in 
relation  to  original  letters  of  administration.  Tbe  admiuistrar 
tors  so  appointed  must  give  bond  in  tbe  like  penalty,  with  Iik» 
sureties  and  conditions,  as  hereinbefore  required  of  admiuiatra< 
tors,  and  shall  have  tbe  like  power  and  authority. 

Stat.  1851,  499,  inserted  the  \rords  ^^ according  to  law**  after  *' re- 
voked." 
32  Cal.  441. 

^  1437.  (^  100.)  Any  executor  or  administrator  may,  at 
any  time,  by  writing,  filed  in  tbe  probate  court,  resign  bis  ap- 
pointment, having  tirst  settled  his  accounts  and  delivered  up  all 
the  estate  to  tbe  person  whom  tbe  court  shall  appoint  to  receive 
the  same.  If,  however,  by  i-eason  of  any  delays  in  such  settle- 
ment and  delivering  up  of  tbe  estate,  or  for  any  other  cause,  tbe 
circumstances  of  the  estate  or  tbe  righfii  of  those  interested 
therein  require  it,  the  court  may,  at  any  time  before  settlement  of 
accounts  and  delivering  up  of  the  estate  is  completed,  revoke  tbe 
letters  of  such  executor  or  administrator,  and  appoint  in  bis 
stead  an  administrator,  either  special  or  general,  in  tbe  same 
manner  as  is  directed  in  relation  to  original  letters  of  adminis- 
tration. The  liability  of  the  out-going  executor  or  administrator 
or  of  tbe  sureties  on  bis  bond,  shall  not  be  in  any  manner  dis- 
charged, released  or  affected  by  such  appointment  or  resignation, 

StAt.  1868, 105,  Inserted  the  word,  '*  provided"  before  "  if,"  and  omitted 
the  word"  iiowever;"  also  substituted  the  words,  "in  the  estate,  shall 
iu  the  opinion  of  the  Conn"  for  "therein;"  also  the  words,  "the 

f>owerB  or  the  letters  testamentary  or  of  administration"  for  "the 
etrcra;"  alao  inserted  tlie  words,  ^'Os  tlio  case  may  require  ".  between 
•  general  "  and  "  in  the  same  manner;"  also  the  words, '"  of  a  special  or 
general  udministrator  in  his  stead,"  between  "  appoiniment  "  and  "or 
resignation." 

3  Cal.  289;  5  Cal.  443;  10  Cal.  110;  20  Cal.  310;  28  Cal.  187.  Chap- 
man V.  Uuliistur,  Oct.  T.  1871. 

Stat.  1851, 4^9,  contained  only  the  first  sentence  of  §  1427,  in  substance 
omitting  the  italicized  words. 
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-  3  Cal.280;  5  Cal.  443;  10  Cai.  110.  20  Cal.  810;  28  Cal.  187.  Chapman*. 
Holliater,  Oct.  T.  1871. 

••,  $  1438.  {$  101.)  All  acta  of  an  execator  or  admiuMtrator, 
as  sach,  before  the  revocation  of  his  letters  testamentary  or  of 
administration,  are  as  valid  to  all  intents  and  purposes  as  if  snch 
execator  or  administrator  had  continued  lawfallj  to  execute  the 
duties  of  his  trust. 

^  14»9.  (^  102.)  A  transcript  from  the  minutes  of  the 
court,  showing  the  api>ointment  of  any  person  as  execator  or 
adminstrator,  together  with  the  certificate  of  the  clerk,  under 
his  hand  and  the  seal  of  his  court,  that  such  person  has  given 
bond  and  been  qualified,  and  that  letters  testamentary  o^  of  ad- 
ministration have  been  issued  to  him  and  have  not  been  revoked, 
shall  have  the  same  effect  in  evidence  as  the  letters  themselves. 


ARTICLE  IX. 

DISQUALIFICATION  OF  JUDGES  AND  TRANSF£RS  OF  ADMiNISTRA> 

TIONS. 

Section  1480.    When  judge  not  to  act 

1481.  Judge  being  disqualified,*  prooeedings  to  be  trans- 
ferred, and  where. 

1432.  Transfer  not  to  change  right  to  administer.  Be- 
transfer,  how  made. 

1483.    When  proceedings  to  be  returned  to  original  court. 

^  1430.  (^  103.)  No  probate  court  shall  admit  to  probate 
any  will,  or  grant  letters  testamentary  pr  of  administration,  in 
any  case  where  the  judge  thereof  is  interested  as  next  of  kin  to 
the  decedent,  or  as  a  legatee  or  devisee  under  the  will,  or  when 
he  is  named  as  executor  or  trustee  in  the  will,  or  is  witness 
thereto,  or  is  in  any  other  manner  interested  or  disqualified  from 
suiting. 

Stat.  1863-4, 369,  substituted  the  words, "  of  such  court "  for  "  thereof" 
After  the  word  *' Judge;"  Slat.  1851,  499,  omitted  the  last  clause,  bat 
was  otherwiae  the  same  in  substance. 

37  Cal.  192. 
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$  14814  (^  1U40  When  a  petition  is  filed  in  the  probate 
court,  praying  for  admission  to  probate  of  a  will,  or  for  granting 
letters  testamentary  or  of  admiuistration,  or  when  proceedings 
are  pending  in  the  probate  coort  for  the  settlement  of  an  estate, 
and  the  presiding  judge  of  the  cpnrt  is  disqualilied  to  act  from 
any  caase,  apon  his  own  or  the  motion  of  any  person  interested 
in  the  estate,  he  most  make  an  order  titansferring  the  proceeding 
to  the  probate  coart  of  an  adjoining  county ;  and  the  clerk  of  the 
court  ordering  the  transfer  must  transmit  to  the  clerk  of  the 
court  to  which  the  proceeding  is  ordered  to  be  transferred,  a 
certified  copy  of  the  order,  and  all  the  papers  on  file  in  his  of- 
fice in  the  proceeding ;  and  thereafter  the  probate  court  to  which 
the  proceeding  is  transferred  shall  exercise  the  same  authority 
andjurisdiction  over  the  estate,  and  all  matters- relating  to  the 
administration  thereof,  as  if  it  had  original  jurisdiction  of  t^e 
estate. 

Vide  note  to  8 1433.    15  GsL  220;  37  CaL  192. 

• 

^  1433.  (}  104.)  The  transfer  of  a  proceeding  from  one 
court  to  another,  as  provided  for  in  the  preceding  section,  shall 
not  afiect  the  right  of  any  person  to  letters  testamentary  or  of 
administration  on  the  estate  transferred,  but  the  same  persons 
are  entitled  to  letters  testamentary  or  of  administration  on  the 
estate,  in  the  order  hereinbefore  provided.  If,  before  the  ad- 
ministration is  closed  of  any  estate  so  transferred,  as  herein  pro- 
vided, another  person  is  elected  or  appointed,  and  qualified,  as 
probate  judge  of  the  county  wherein  such  proceeding  was  origi- 
nally commenced,  who  is  not  disqualified  to  act  in  the  settle- 
ment of  the  estate,  and  the  causes  for  which  the  proceeding  was 
transferred  no  longer  exist,  any  person  interested  in  the  estate 
may  have  the  proceeding  returned  to  the  court  from  which  it 
was  originally  transfeiTcd,  by  filing  a  petition  setting  forth  these 
facts,  and  moving  the  court  therefor. 

Vide nota  to  il43i, 

^  1433.  (^  104.)  On  hearing  the  motion,  if  the  facts  re- 
quired by  the  preceding  section  to  be  set  out  in  the  petition  are 
satisfactorily  shown,  and  it  further  appears  to  the  court  that  the 
convenience  of  parties  interested  would  be  promoted  by  such 
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chaoge,  the  jadge  most  make  aa  order,  transferriDg  the  proceed- 
ing back  tp  the  probate  court  where  it  was  originally  com- 
menced ;  und  the  clerk  of  the  coart  ordering  the  transfer  most 
transmit  to  the  clerk  of  the  coart  in  which  the  proceeding  was 
originally  commenced  a  certitied  copy  of  the  order,  and  all  the 
original  papers  on  tile  in  bis  oifice  in  the  proceeding ;  and  the 
court  where  the  proceeding  was  originally  commenced  shall 
thereafter  have  jurisdiction  and  power. to  make  all  necessary 
orders  and  decrees  to  close  np  the  administration  ot  the  estate. 

Stat  1865-6, 328,  contained  the  exact  sabatance  of  last  three  sections. 

Stat.  1851, 460,  A'ead:  ''  When  any  probate  Judge,  who  would  other- 
wise be  antliurized  to  at^t,  slr.ili  l;c  i)rccludud  from  acting  from  tlie  causes 
mentioncii  iu  the  idvceUiiig  i>cc!ion,cr  when  he  shall  be  in  any  manner 
interested  upon  u  rupresc-ntation,  and  due  proof  thereof  i*  made  to  the 
probate  judge  of  an  adjoining  county,  sucli  judge  shall  be  vested  with 
all  tlic  powers  and  nuthurity  uf  the  proper  probate  judge,  in  relation  to 
tlie  proof  of  ai]y  will  and  tlio  granting  of  letters  testamentary,  or  of 
administration  thereon,  and  the  granting  of  letters  of  administration  in 
cases  of  iniostacy,  and  shall  retain  jurisdiction  as  to  all  subsequent  pro- 
ceedings In  reganl  to  the  estate." 

Stat.  1863-4. 369,  read :  **  §  104.  Wlien  the  probate  court  of  any  county 
shall  be  precluded  from  admitting  to  probate  a  will,  or  granting  letters 
testamentary  or  of  administration,  from  any  of  the  causes  mentioned  in 
the  preceding  section,  tlie  will  may  l>e  proved,  and  letters  testamentary 
or  of  administration  may  be  granted,  and  oil  proceedings  necessary 
thereto  or  consequent  thereon  may  be  had  In  the  probate  coart  of 
an  adjoining  county,  and  the  probate  judge  and  probate  court  of  sucIi 
aJjoining  couuty  shall  be  vested  with  as  full  and  cooipleto  power,  aa* 
thorlly  and  jurisdiction  hi  the  premises  as  would  pertain  to  them  if  the 
testator  or  intestate  had  been  a  resident  of  such  adjoimng  county  at  the 
time  of  his  death,  and  shall  retain  Jurisdiction  in  all  subsequent  pro- 
ceedings in  xelatlon  to  the  estate. 
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ARTICLE  X. 

REMOTALS  AND   SUSPENSIONS   IN   CERTAIN  CASES. 

Section  1436.    Suspension  of  powers  of  executor. 

1437.    Executor  to  have  notice  of  bis  suspension,  and  to  be 

cited  to  appear. 
1488.    Any  party  interested  may  appear  on  hearing. 

1439.  Notice  to  absconding  executors  and  administrators. 

1440.  May  compel  attendance. 

$  14:36.  ($281.)  Whenever  the  probate  judge  has  reason  to 
believe,  from  his  own  knowledge  or  from  credible  information, 
that  any  executor  or  administrator  has  wasted,  embezzled  or 
mismanaged,  or  is  about  to  waste  or  embezzle  the  property  of 
the  estate  committed  to  his  charge,  or  has  committed  or  is  about 
to  commit  a  fraud  upon  the  estate,  or  is  incompetent  to  act,  or 
has  permanently  removed  from  tlie  state,  or  has  wrongfully  neg- 
lected the  estate,  or  has  long  neglected  to  perform  any  act  as 
such  executor  or  a4mini8trator,  he  must  by  an  order  entered  upon 
the  minutes  of  the  court  suspend  the  powers  of  such  executor  or 
administrator,  until  the  matter  is  investigated. 

Stat  1861, 661,  substituted  the  words,  "It  shall  be  his  duty  "  for  "  he 
must;"  also,  "  has  become  "  for  "  Is  "  before  the  word  "  incompetent.'* 

Stat.  1851, 485,  oini':ted  the  words,  "  or  has  permanently  removed  from 
the  State,  or  has  wrongfully  ueglected  the  estate,  or  has  long  neglected 
to  perform  any  act  as  such  executor  or  administrator ; "  but  was  other- 
wise the  same  as  Stat.  1861. 

6CaL166;  10  Cal.  118. 

^  1437.  (^  283.)  When  such  suspension  is  made,  notice 
thereof  must  be  given  to  the  executor  or  administrator,  and  be 
must  be  cited  to  appear  and  show  cause  why  his  letters  should 
not  be  revoked.  If  be  fail  to  appear  in  obedience  to  the  citation, 
or,  if  appearing,  the  court  is  satisfied  that  there  exists  cause  for 
his  removal,  his  letters  must  be  revoked,  and  letters  of  adminis- 
tration granted  anew,  as  the  case  may  require. 

$  1438.  ($  284.)  At  the  hearing,  any  person  interested  in 
the  estate  may  appear  and  file  his  allegations  in  writing,  show- 
ing that  the  executor  or  administrator  should  be  removed  ;  to 
tohich  the  executor  or  administrator  laay  demur  or  an&wery  as 
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hereinbefore  provided.     The  issues  raised  must  be  heard  and 

determined  by  the  court 

Stat.  1851,485,  sabstitutcd,  **8iich  allDirations  shall  bo  heard  and  do> 
termlncd  by  the  cuiut,*'  for  the  words  italicized. 

9  14:39.  (^  2S5.)  If  the  execator  or  administrator  has  ab- 
Hcoiidcd  or  coQceals  hiQiRelf,  or  has  removed  or  absented  himself 
from  the  state,  notice  may  be  given  him  of  the  pendeucy  of  the 
proceedings  by  publicatjQo,  in  sach  manner  as  the  court  may 
clirci-t,  and  the  court  may  proceed  upon  such  notice  as  if  the  cita- 
tion had  been  personally  served. 

Stat.  1S5I.  43 j.  substitated  the  words,  *'&om  the  county"  for  '*or 
absciitcU  himself  lirom  the  State." 

$  1440.  (^  286.)  In  the  proceedings  authorized  by  the  pre- 
ceding sections  of  this  article,  for  the  removal  of  an  executor  or 
administrator,  the  court  may  compel  his  attendance  by  attach- 
ment, and  may  compel  him  to  answer  questions,  on  oath,  touch- 
ing his  administration,  and,  upon  his  refusal  so  to  do,  may  com- 
mit him  until  he  obey,  or  may  revoke  his  letters,  or  both. 

Stat  1861, 653,  subsUtuted  the  word  ''  chapter  '*  fbx  *'  article.'* 

Stat  1851,485,  inserted  '*  five  "  before  the  words ''  preceding  sections.** 

10  Cal.  118. 


465  INTENTORT  AND  COLLECTION.      $$1443-14441 


CHAPTER  IV 

OF  THE  INVENTORY  AND  COLLECTION  OF  THE 
EFFECTS  OF  DECEDENTS. 

ABTIOLIB      X      InYENTOBY.  APPBAISEMENT  A3n>   POSSESSIOir  OP 

ESTATE. 
U.     EHBEZZLEMENT  AVD  BUBBEKDEB  op  PBOPEBIY  OF 
ESTATE. 


t 


ARTICLE  I. 

INVENTORY,  APPRAISEMENT   AND   POSSESSION  OF    ESTATE. 

Section  1448.  Inv.entoiy  to  be  returned,  including  the  homestead. 

1444.  Appraisement  and  pay  of  appraiser  J. 

1445.  Oath  of  appraisers  and  inventory,  how  made. 

1446.  Inventory  to  account  for  moneys.    If  all  money,  no 

appraisement  necessary. 

1447.  Effect  of  naming  a  debtor  executor. 

1448.  Discharge  or  bequest  of  debt  against  executor. 

1449.  To  make  oath  to  inventory. 

1450.  Letters  may  be  revoked  for  neglect  of  administrator. 

1451.  Inventory  of  after  discovered  property. 

1452.  Administrator  and  executor  to  possess  real  and  per- 

sonal estate. 
1468.    ExcMSutor  or  administrator  to  deliver  real  estate  to 
heirs  or  devisees  at  the  end  of  ten  montht>,  unless 
there  are  debts  to  be  satisfied. 

^  1443.  (§  105.)  Every  executor  or  administrator  must 
make  and  return  to  the  court,  at  its  first  term  after  his  appoiut- 
ment,  a  true  inventory  and  appraisement  of  all  the  estate  of  the  de- 
cedent, including"  the  homestead^  if  any,  which  has  come  to  liis 
possession  or  knowledge. 

36  Cal.  506. 

^  1444.  (^  106.)  To  make  the  appraisement,  the  probate 
judge  or  co^^rt  must  appoint  three  disinterested  persons  (nny  two  . 
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of  whom  may  act)  who  are  entitled  to  receive  a  reasonable  com- 
pensation  for  tbeir  services,  not  to  .exceed  Jive  dollars  per  day, 
to  be  allotoed  by  the  court  or  jud^e.  The  appraisers  must, 
with,  the  inventory^  file  a  verified  a,ccount  of  their  services  and 
disbursements.  If  any  part  of  the  estate  is  in  any  other  coanty 
tlinii  that  iu  which  letters  issaed,  appraisers  thereof  may  be  ap- 
pointed, either  by  the  probate  judge  having  jarisdictioa  of  tbe 
estate  or  by  the  probate  judge  of  such  other  county,  on  request 
of  the  judge  having  jurisdiction, 

Stat.  1861,  634,  substitatcd  tho  words,  "for  the  purpose  of  mak- 
ing" for  "to  moke;"  also,  for  the  first  Italicized  words,  the  words  fol- 
lowing: "to  be  allowed  by  the  court  or  judge;  their  compensation  as 
allowed  shall  be  in  the  form  of  a  bill  of  items  of  their  services,  including 
all  necessary  disbursements,  which  shall  be  sworn  to  by  them  and  filed 
with  the  inventory,  and  which  shall  not  exceed  five  dollars  per  day.  If 
only  one  day's  services  are  charged,  the  bill  need  not  be  sworn  to.'* 

Stat.  1851,  460,  was  same  as  1861,  omitting  the  words  "Including  aU 
necessary  disbursements;"  also,  "  if  only  one  day's  8cr\'ices  are  charged, 
tho  bill  need  not  be  sworn  to;"  also  the  words  "or  court"  and  "or 
Judge." 

^  1445.  ($  107.)  Before  proceeding  to  the  execution  of 
their  duty,  the  appraisers,  before  any  officer  authorized  to  ad- 
minister oaths,  must  take  and  subscribe  an  oath,  to  be  attached 
to  the  inventory,  that  they  will  truly,  honestly  and  impartially 
appraise  tho  property  exhibited  to  them,  according  to  the 
best  of  their  knowledge  and  ability.  They  must  then  proceed 
to  estimate  and  appraise  the  property ;  each  article  must  be  set 
down  separately,  with  the  value  thereof  in  dollars  and  cents, 
in  figures,  opposite  to  the  articles,  respectively  ;  the  inventory 
must  contain  all  the  estate  of  the  decedent,  real  and  personal,  a 
statement  of  all  debts,  partnerships  and  other  interests,  bonds, 
mortgages,  notes  and  other  securities  for  the  payment  of  money 
belonging,  to  the  decedent,  specifying  the  name  of  the  debtor 
in  each  security^  the  date,  the  sum  originally  payable,  the  in- 
dorsements thereon,  (if  any)  with  their  dates,  and  the  sum  which, 
in  the  judgment  of  the  appraiser,  may  be  collected  on  each 
debt,  interest  or  scanty  ;  the  inventory  must  show, so  far  as  the 
same  can  be  ascertained  by  the  executor  or  the  administrator,  what 
portion  of  the  property  is  community  property  and  what  portion 
is  the  separate  property  of  the  decedent. 

Stat.  1851, 460,  omitted  the  last  clause,  beginning, "  the  Inventoiy  most 
show,"  A;c. 
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$  1446.  (^  108.)  The  inventory  most  also  con»iin  an  ac- 
count of  all  moneys  belonging  to  the  decedent  which  have  come 
to  the  hands  of  the  executor  or  administrator  ;  and  if  none,  the 
fact  must  be  so  stated  in  the  inventory.  If  the  v^bole  estate  coo- 
siets  of  money,  there  need  not  be  an  appraisement,  bnt  an  in- 
ventory must^be  made  and  returned  as  in  other  cases 

Stat.  1865-9, 765,  inserted  the  words,  "  shall  have  come  to  his  hands,*' 
between  "  none  "  and  "  the  fact." 

Stat.  1851, 460,  omitted  the  last  sentence. 

(  1447.  (^  109.)  The  naming  of  a  person  as  executor  does 
not  thereby  discharge  him  from  any  just  claim  which  the  testator 
has  against  him,  but  the  claim  must  be  included  in  the  inventory, 
and  the  executor  is  liable  for  the  same,  as  for  so  much  money  in 
his  bauds,  when  the  debt  or  demand  becomes  due. 

Stat.  1851,  461,  sabstantially  the  same,  inserting  the  words,  *Mn  a 
will"  after  "as  executor." 

^  1448.  {§  110.)  The  discharge  or  bequest  in  a  will,  of  any 
debt  or  demand  of  the  testator  against  the  executor  named,  or 
any  other  person,  is  not  valid  against  the  creditors  of  the  dece- 
dent, but  is  a  specific  bequest  of  the  debt  or  demand.  It  must 
bo  included  in  the  inventory,  and  if  necessary,  applied  in  the 
payment  of  the  debts.  If  not  necessary  for  that  purpose,  it 
must  be  paid  in  the  same  manner  and  proportion  as  other  specific, 
legacies. 

Stau  1851,  461,  substantially  the  same,  inserting  the  words  '*iu  his. 
will"  after  "named." 

^  1449.  (^  111.)  The  inventory  must  be  signed  by  the  ap* 
praisers,  and  the  executor  or  administrator  must  take  and  sub- 
scribe an  oath  before  an  officer  authorized  to  administer  oaths, 
that  the  inventory  contains  a  true  statement  of  all  the  estate  of 
the  decedent  which  has  come  to  his  knowledge  and  possession, 
and  particularly  of  all  money  belonging  to  the  decedent,  and  of 
all  just  claims  of  the  decedent  against  the  affiant.  The  oath 
must  be  indorsed  upon  or  annexed  to  the  inventory. 

Stat.  1861, 635,  inserted  the  words,  "  before  the  probate  judge,  or  the 
clerk  of  the  court,  or  any,"  between  "  oath  "  and  "  officer;"  also  substi- 
tuted "  the  executor,  or  administrator  "  for  "  affiant." 

Stat.  2851,461,  wias  same  as  1861,  omitting  therefrom  the  words,  **or 
any  officer  authorized  to  administer  oaths." 
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^  14:50«  (^  112.)  If  an  executor  or  admiuislrator  neglects 
or  refuses  to  return  the  inventory  wttbin  the  time  prescribed,  or 
within  snch  farther  time,  not  exceeding;  two  months,  which  the 
court  or  judge  shall  for  reasonable  cause  allow,  the  court  may, 
upon  notice,  i-evoke  the  letters  testamentary  or  of  administration, 
and  the  executor  or  administrator  is  liable  on  his  bond  for  any 
injury  to  the  estate,  or  any  person  interested  therein,  arising 
from  such  failure. 

Stat.  1861, 635, SDbstitnted  the  words,  ''with  or  without  notice"  for 


"  upon  notice  j"  also, "  for  any  Iniury  sustained  by  the  estate  by  his  neg- 
lect,' '  for  the  words,  **  for  any  Iiyory  to  t'"*  «-♦•♦'»  "••  *««  «««./^«  ir.«A,^. 
cstcd  therein,  arising  Arom  such  failure/' 


Stat.  1851. 461,  omitted  from  1861,  the  words,  "  or  judge  **  and  "  with  or 
•without  notice." 

^  1451.  ($  113.)  Whenever  property  not  mentioned  in 
an  inventory  that  is  made  and  JUed,  comes  to  the  possession  or 
knowledge  of  an  executor  or  administrator,  be  must  cause  the 
same  to  be  appnused  in  the  manner  prescribed  in  this  article,  and 
an  inventory  thereof  to  be  returned  within  two  months  after  the 
discovery ;  and  the  making  of  such  inventory  may  be  enforced, 
after  notice,  by  attachmoit  or  removal  from  office. 

Stat.  1861, 461, substituted  " chapter"  for  " article;"  omitted  "  tbeieof " 
after  "  inventory  "  and  inserted  ft  after ''  discovery.* 

^  14t59.     ($  114.)    The  executor  or  administrator  is  entitled 

\o  the  possession  of  all  the  real  and  personal  estate  of  the  dece- 

Jent,  and  to  receive  the  rents  and  profits  of  the  real  estate  until  the 

sstate  is  settled,  or  until  delivered  over  by  order  of  the  probate 

^ourt  to  the  h^irsor  devisees ;  and  must  keep  in  good  tenantable 

epair  all  houses,  buildings  and  fixtures  thereon,  which  are 

mder  his  controL     The  heirs  or  devisees  may  themselves,  or 

(Antly  toith  the  executor  or  administrator,  mtxintain  an  action 

"or  the  possession  of  ike  real  estate^  or  for  the  purpose  of  quwt' 

iig  the  title  to  the  same,  against  any  one  except  the  executor  or 

administrator. 

Stat  1851, 461,  substituted  the  words,  "  shall  have  aright  to  the  "  tot 
"  Is  entitled  to  the." 

7Cal.230;  10  Cal.  120;  15  Cal.  260;  18  Cal.  459 ;  20  Cal.  627 :  22  Cal. 
•16;  2S  Cal. 29;  24  Cal.  88;  29  Cal.  510;  81  Cal. 604;  38  Cal.  667 ;  ST  CaL431.: 

$  1453.  (^  114.)  Unless  it  satisfiictorily  appears  to  the  pro- 
bate court,  that  the  rents,  issues  and  profits  of  the  real  estate  for  ft 
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longer  period,  are  necessary  to  be  received  by  the  executor  of 
administrator,  wherewith  to  pay  the  debts  of  the  decedent ; 
or  that  it  will  probably  be  necessary  to  sell  the  real  estate  for  the 
payment  of  sach  debts  ;  at  the  end  of  ten  months  from  the  first 
{Publication  of  the  notice  to  creditors,  the  court  must  direct  the 
executor  or  administrator  to  deliver  possession  Qf  all  the  real 
estate  to  the  heirs  at  law  or  devisees* 

20  Cal.  627 ;  29  Cal.  514 ;  31  OaI.  eM. 
*€.  €.  C 
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ARTICLE  11. 

FMBEZZLEMENT  AND  SURRENDER  OF  PROPERTY  OF  THE  ESTATE. 

Section  1458.   Embezzling  estate  before  grant  of  letters  testamen- 
tary. 

1459.  Citation  to  person  suspected  to  have  elnbezzled  es- 

tate, etc. 

1460.  Refusal  to  obey  citation,  penalty  for,  and  for  em- 

bezzlement.   May  be  compelled  to  disclose  by 
imprisonment.    Liable  for  double  damages. 

1461.  Persons  entrusted  with  estate  of  decedent  may  be 

cited  to  account. 

^  1458.  (§  116.)  If  any  person,  before  the  granting  of  let- 
ters testamentary  or  of  administration,  embezzles  or  alienates  any 
of  the  moneys,  goods,  chattels  or  effects  of  a  decedent,  he  is 
chargeable  therewith  and  liable  to  an  action  by  the  execntor  or 
administrator  of  the  estate,  for  double  tbe  value  of  the  property 
so  embezzled  and  alienated,  to  be  recovered  for  tbe  benefit  of 
the  estate. 

14Cal.252;  29Csl.513. 

(  1459.  ($  117.)  If  any  execntor,  administrator  or  other 
person  interested  in  the  estate  of  a  decedent  complains  to  tbe 
probate  judge,  on  oath,  that  any  person  is  suspected  to  have 
concealed,  embezzled,  smuggled,  conveyed  away  or  disposed  of 
any  moneys,  goods  or  chattels  of  the  decedent,  or  has  in  bis  pos- 
session or  knowledge,  any  deeds,  conveyances,  bonds,  contracts 
or  other  writings,  which  contain  evidences  of,  or  tend  to  disclose 
the  right,  title,  interest  or  claim  of  tbe  decedent  to  any  real  or 
personal  estate,  or  any  claim  or  demand,  or  any  last  will,  the 
judge  may  cite  such  person  to  appear  before  the  probate  court, 
and  may  examine  him  on  oath  upon  the  matter  of  such  com- 
plaint. If  such  person  is  not  in  the  county  where  letters  have 
been  granted,  he  may  be  cited  and  examined,  either  before  the 
probate  court  of  the  county  where  he  is  found,  or  before  the 
Goart  issuing  the  citation.    But  if  in  the  latter  case  he  appears 
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and  is  foand  innocent,  bis  necessary  expenses  mast  be  allowed 
bim  out  of  the  estate. 

Stat.  1851, 462.  inserted  the  words,  "heir, legatee,  creditor,"  between 
•*  administrator  "  and  "  or  other  person." 

^  14:60.  (^  118.)  If  the  person  so  cited  refuses  to  appear 
and  submit  to  an  examination,  or  to  answer  sach  interrogatories 
as  may  be  pnt  to  bim,  toacbini?  the  matters  of  the  complaint,  the 
court  may,  by  warrant  for  that  purpose,  commit  him  to  the 
connty  jail,  there  to  remain  in  close  custody  nutil  he  submits  to 
the  order  of  the  court  or  is  discharged  according  to  law.  If, 
upon  such  examination,  it  appears  that  he  has  concealed,  em- 
bezzled, smnggled,  conve3'ed  away  or  disposed  of  any  moneys, 
goods  or  chattels  of  the  decedent,  or  that  he  has  in  liis  possession 
or  knowledge,  any  deeds,  conveyances,  bonds,  contracts  or  other 
writings,  tending  to  disclose  the  right,  title,  interest  or  claim  of 
the  decedent  to  any  real  or  personal  estate,  claim  or  demand, 
or  any  lost  will  of  the  decedent,  the  probate  court  may  make  an 
order  requiring  such  person  to  disclose  his  knowledge  thereof  to 
the  executor  or  administrator,  and  may  commit  him  to  the 
connty  jail,  there  to  remain  nntil  the  order  is  complied  with  or  lie 
is  discharged  according  to  law  ;  and  all  such  interrogatories  and 
answers  must  be  in  writing,  signed  by  the  party  examined,  and 
filed  in  the  probate  court.  The  order  for  such  disclosure,  mude 
npon  such  examination,  is  primary  evidence  of  the  right  of  such 
administrator  to  such  property,  in  any  action  brought  for  the 
recovery  thereof;  and  any  judgment  recovered  therein  must  be 
for  doable  the  value  of  the  property  as  assessed  by  the  court  or 
jnry,  or  for  return  of  the  property,  and  damages  in  addition 
thereto,  equal  to  the  value  of  such  property.  In  addition  to  the 
examination  of  the  party,  witnesses  may  be  produced  and  exam- 
ined on  either  side* 

Stat.  1861, 635,  Inserted  the  words,  "  or  her"  after  "  to  him,"  and  also 
after  "  purpose  commit  him;"  also  the  words,  "or  she"  before  "sub- 
mit;" also  substituted  "which  contain  evidences  of  or  tend  "  for  "  tend- 
ing;" also  the  word  "primary,"  for  "prvna  facie.'" 

Stat  1860, 857,  omitted  all  after  the  words,  "  filed  in  the  probate  court;" 
also  inserted  "to  deliver  the  same"  between  "  such  person  "  and  "to 
disclose." 

Stat.  1851, 462,  contained  only  the  first  sentence  of  §  1460,  omitting  the 
words,  "or  is  discharged  according  to  law,"  and  added  thereto  the 
words,    '*  and  all  such  iutorrogatories  and  answers  shall  be  in  writing 
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and  shall  be  signed  by  the  party  examined  and  filed  in  the  probate, 
court." 

^  1461.  ($  119.)  The  prooate  juage,  upon  the  complaint,  on 
oath,  of  any  executor  or  administrator,  may  cite  any  person  who 
has  been  entrusted  with  any  part  of  the  estate  of  the  decedent,  to 
appear  before  such  court,  and  require  him  to  render  a  full  ac- 
count, on  oath,  of  any  moneys,  goods,  chattels,  bonds,  accounts 
or  other  properft/  or  papers  belonging  to  the  estate,  which  have 
come  to  his  possession  in  trust  for  the  executor  or  administrator , 
and  of  his  proceedings  thereon  ;  and  if  the  person  so  cite5  refoses 
to  appear  and  render  such  account,  the  court  may  proceed 
against  him  as  provided  in  the  preceding  section, 

Stat.  1851, 462,  sabstitnted  the  word  "'  answer  **  for  ^  render.** 
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CHAPTER  V. 

OF  THE  PROVISION   FOR  THE  SUPPORT  OF   THE 
FAMILY,  AND  OF  THE  HOMESTEAD. 

Abtiolb     I.     Op  the  pBovisioir  fob  the  buppobt  of  ihx 

FAMILY. 

II.   Of  the  homestead. 


ARTICLE  I 

of   the  provision  for  the  aUPFO'llT  OF  THE   FAMILY. 

SxonoN  1464.    Widow  and  minor  children  may  remain  in  dece- 
dent's hoafie,  etc. 
'  1466.    All  property  exempt  from  execution  to  be  set  apart 
for  use  of  family. 

1466.  May  make  extra  allowance. 

1467.  Payment  of  aHowance. 

1468.  Property  Fet  apart,  how  apportioned  between  widow 

and  children. 

1469.  Estates  less  than  fifteen  hundred  dollars  to  go  to 

wife  and  child ;  those  less  than  three  thousand  to 
be  summarily  administered. 

1470.  When  all  property  to  go  to  children. 

^  14:04b  (^  120.)  When  a  person  dies  leaving  a  widow  or 
minor  children,  the  widow  or  children,  until  letters  are  granted 
and  the  inventory  is  returned,  are  entitled  to  remain  in  possess- 
ion of  the  homestead,  of  all  the  wearing  apparel  of  the  family, 
and  of  all  the  household  furniture  of  the  decedent,  and  are  also 
entitled  to  a  reasonable  provision  for  their  support,  to  be  allowed 
by  the  probate  judge. 

Stat  1851,  462-3,  inserted  "child  or"  between  "nUnor'*  and  "chil- 
dren"; also  between  "widow"  and  "children." 

lftCal.47;  29Cal.513. 

^  1465.  ($  121.)  Upon  the  return  of  the  inventory,  or  at 
any  subseqneut  time  daring  the  administration,  the  court  or  the 
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probate  judge  may,  on  his  own  motion  or  on  petition  therefor, 
set  apart  for  the  use  of  the  surviving  husband  or  wife,  or  the 
minor  children  of  the  decedent,  all  property  exempt  from  execn- 
tiou,  inolading  the  homestead  selected,  designated  and  recorded. 
If  none  has  been  selected,  designated  and  recorded,  the  judge  or 
the  court  must  select,  designate,  set  apart  and  cause  to  be  re- 
corded, a  homestead  for  use  of  the  persons  hereinbefore  named, 
in  the  manner  provided  in  article  two  of  this  chapter ,  out  of  the 
real  estate  belonging  to  the  decedent. 

Stat.  1869-70,  400,  inserted  "chUd  or"  between  "minor*'  and  "cbfl- 
di-en '' ;  also  "  personal  '*  before  "  property  " ;  also  substituted  the  words 
"as  designated  by  tlie  general  homestead  laws,  or  by  section  one  hun- 
dred and  twenty-four  of  this  act,"  for  all  that  follows  "homestead"  in 

S1465. 

Stat.  1867-8, 172,  read  "  Section  121.  Upon  the  return  of  the  Inventory, 
or  at  any  subsequent  time  during  tlie  administration,  the  court  or  pro- 
bate judge  may  set  apart,  for  the  use  of  the  family  of  the  deceased,  all 
Eersonai  property  which  is  by  law  exempt  from  execution;  ani  if  no 
omestead  has  been  selected  under  the  general  hdmstead  law.  shall  also 
set  apart,  for  the  use  cf  the  family  as  a  homestead,  the  dwellingthouse 
occupied  and  used  by  the  family  as  a  residence  at  Uie  time  of  such  de- 
cease, if  owned  by  the  deceased ;  provided,  however,  that  truch  lio|ne- 
Btead  shall  not  include  more  than  twenty  acres  of  land,  with  the  dwelling- 
house  thereon,  if  situated  without  the  limits  of  an  incorporated  city,  town 
or  village,  or  more  than  one  lot  of  land  in  any  incorporated  city,  town  or 
village,  with  the  dwelling-house  thereon,  to  be  selected  by  tlje  wlduw,  if 
there  be  one,  and  if  not,  then  by  the  probate  judge,  and  not  to  exceed  In 
value  the  sum  of  five  thousand  dollars.  If  the  homestead  selected  toy  the 
husband  and  wife,  or  cither  of  them,  under  the  general  homestead  law. 
has  been  included  in  the  inventory,  it  shall  be  set  off  to  the  survivor  of 
them,  free  from  any  further  administration  as  a  part  of  the  estate ;  pro^ 
vided,  that  no  lien  or  incumbrance  upon  such  homestead  premises  miall 
be  in  any  way  affected  by  any  of  the  provisions  of  «nis  act.^' 

Stat.  1865-6,  850,  was  same  In  substance  as  stat^  1869-70,  snbstUntlng 
the  words  "the  family"  for  *'the  husband  or  wife,  or  minor  ckild  or 
children  " ;  adding  also,  the  words,  "  whether  the  same  has  been  recorded 
and  dedicated  as  such,  or  not ;  provided,  that  no  lien  or  incumbiauce  upon 
such  homestead  premises  shall  be  iu  any  way  affected  by  any  of  the  pro- 
visions of  this  act." 

Stat.  1861, 636,  same  as  stat.  1869-70,  substituting  '*  thefiimiiy  **  for  *'tlie 
husbanl  or  wife,  or  the  minor  child  or  children.*^ 

Stat.  1851,  463,  ^  121,  read:  "Upon  the  return  of  the  inventory,  the • 
court  shall  set  apart,  for  ihe  use  of  the  widow,  or  minor  child  or  cniiaren, 
all  property*  which  is  by  law  exempt  from  execution,  or  so  much  of  such 
property  as  may  have  belonged  to  the  deceased." 

8  Cal.  509;  23  Cal.  417;  29  Cal.  103;  35  Cal.  312.323;  36  OaL  16;  37  Cal. 
181;  39Cai.666. 

^  14r66.  ($  l^,)  If  the  amount  set  apart  be  insnfficient  for 
the  support  of  the  widow  and  children,  or  either,  the  probato 
court  or  judge  must  make  such  reasonable  allowance  ont  of  the 
estate  as  shall  be  necessary  for  the  maiutenanee  of  the  family, 
according  to  their  circumstances,  during  the  progress  of  the 
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settlement  of  the  estate  ;  whicb,  in  case  of  an  insolvent  estate, 
mast  not  be  longer  than  one  year  after  granting  letters  tetta- 
meniary  or  of  administration. 

Stat.  1861, 636,  inserted  "and  chUd  or"  for  "and." 

Stat.  1851, 463,  was  same  as  stat.  1861,  omitting  *^  or  judge  " ;  and  insert- 
ing at  tlio  bcplnnin)?  tlic  words,  "If  the  whole  property  exempt  by  law 
be  not  included  in  the  inventory,  and." 

39  Cal.  86. 

^  1467.  ($  123.)  Any  allowance  made  by  the  court  or 
judge,  in  accordance  with  the  provisions  of  this  article^  must  be 
paid  in  preference  to  all  other  charges,  except  funeral  charges 
and  expenses  of  administration  ;  and  any  such  allowance,  when- 
ever made,  may,  in  the  discretion  of  the  court  or  judge,  take  ef- 
fect from  the  death  of  the  decedent. 

Stat.  1863-4,  370,  read  "  chapter"  instead  of  "article";  also  "testator 
or  intestate"  instead  of  "  decedent " ;  also  inserted  the  words  "by  the 
administrator"  between  "paid"  and  "in preference." 

Stat.  1861,  636,  was  same  as  stat  1863-4,  omitting  the  last  clause,  begin- 
ning with  the  words  "  and  any." 

Stat.  1851,  463,  was  same  as  stat.  1861,  sabstitating  the  words  "of  the 
preceding  section  "  for  "  of  this  chapter." 

$  1468.  (^  125.)  When  property  is  set  apart  for  the  use  of 
the  family,  in  accordance  with  the  provisions  of  this  chapter,  if 
the  decedent  left  a  widow  and  no  minor  child}  such  property 
is  the  property  of  the  widow.  If  he  left  also  a  minor  child  or 
children,  the  one-half  of  such  property  s^iall  belong  to  the 
widow  and  the  remainder  to  the  child,  or  in  equal  shares  to  the 
children,  if  there  are  more  than  one.  If  there  is  no  widow,  the 
whole  belongs  to  the  minor  child  or  children. 

23  Cal.  417;  29  Cal.  104;  35  Cal.  323. 

$  1469.  ($  126.)  If,  on  the  return  of  the  inventory  of  the 
estate  of  an  intestate,  it  appears  that  the  value  of  the  whole  estate 
does  not  exceed  the  sum  of  fifteen  hundred,  dollar i^  the  probate 
court,  by  a  decree  for  that  purpose,  must  assign  for  the  use  and 
support  of  the  widow  and  minor  child  or  children,  if  there  be  a 
widow  or  minor  child,  and  if  no  widow,  then  for  the  children, 
if  there  are  any,  the  whole  of  the  estate,  after  the  payment  of 
the  expenses  of  his  last  illness,  funeral  charges  and  expenses  of 
the  administration,  and  there  snust  be  no  further  proceedings  in 
the  administration  unless  further  estate  be  discovered  ;  and  when 
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it  so  appears  that  tbe  value  of  the  whole  estate  does  not  exceed 
the  earn  of  three  thousand  dollars ^  it  is  in  the  discretion  of  the 
probate  coart  to  dispense  with  the  regolar  proceedings,  or  any 
part  thereof,  prescribed  in  this  title,  and  there  must  be  had  a 
summary  administration  of  the  estate,  and  an  order  of  distribu- 
tion thereof  at  tbe  end  of  six  months  after  the  issuing  of  letters ; 
tbe  notice  to  creditors  must  be  given  to  present  their  claims 
within  four  months  after  the  tirst  publication  of  such  notice,  and 
those  not  so  presented  are  barred  as  in  other  cases, 

Stat.  I86I,  636,  read.  ''Ave  hundred  dollars  '*  instead  of  "fifteen  hand 
red  dollars"*,  and  ''one  thoasand  dollars"  instead  of  "  three  thonsand 
dollars";  also  sabstitnted  the  words,  "tho  widow  and  minor  child  or 
children,  if  there  be  no  widow,"  for  the  words,  "  the  widow^nd  minor 
child  or  children,  if  there  be  a  widow  or  minor  child,  and  if  no  widow, 
then  for  tbe  children,  if  there  are  any." 

Stat.  1851, 464,  omitted  all  following  the  word  *'  discovered  " ;  and  the 
words  '' expenses  of  his  last  illness  " ;  rea^  '*fiye  hundred  dollars"  in- 
stead of  "fifteen  hundred  dollars"!  also,  substituted  the  words,  "the 
widow  and  minor  children  of  the  intestate,  or  for  tbe  support  of  the 
minor  child  or  child  un,  if  there  be  no  widow,"  for  the  words  last  quoted 
under  stat.  1861,  sujpra. 

$  1470.  ($  127.)  If  the  widow  has  a  maintenance  de- 
rived from  her  own  property  equal  to  the  portion  set  apart  to 
her  by  the  preceding  sections  of  this  article,  the  whole  property 
so  set  apart,  otlier  than  her  half  of  the  homestead,  must  go  to 
the  minor  children. 
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ARTICLE  II.. 

or  THE  HOMESTEAD. 

Szonoir  1474.    Bightsr  of  survivor  to  homestead. 

1476.  Selected  and  recorded  homestead  set  off  to  person 
entitled.  Subsisting  liens  to  be  paid  by  solvent 
estate. 

1476.  Appraisers  to  carve  out  of  the  original  exceeding 

five  thousand  dollars  in  value,  a  homestead,  and 
report  the  same. 

1477.  Report  of  the  appraisers.    Majority  and  minority, 

which  may  be  confirmed. 

1478.  Day  to  be  set  for  confirming  or  rejecting  the  report 

of  the  appraisers.    Appeal. 

1479.  If  report  rejected,  other  appraisers  appointed.    If 

again  rejected,  partition  suit  to  be  brought. 
•  1480.    Instead  of  dividing  the  homestead,  who  may  take  a 
deed  thereof  at  appraised  value. 

1481.  If  no  homestead  is  selected  and  recorded  prior  to 

death  of  decedent,  one  may  be  petitioned  for. 

1482.  Court  to  direct  partition  suit  in  the  district  court, 

when.    Proceedings  thereon. 

1483.  If  property  is  common  or  separate,  court  to  cause 

appraisement  and  admeasurement  to  be  made. 

1484.  Kew  appraisement,  when  ordered.    Instead  of  deed- 

ing proi>erty  at  appraised  value,  public  sale  to  be 
ordered,  when, 

1485.  Costs,  to  whom  chargeable.    Persons  succeeding  to 

rights  of  homestead  owners  have  all  their  powers 
and  rights. 

1486.  Certified  copies  of  certain  ordera  to  be  recorded. 

^  14:74.  The  homestead  selected  by  the  husband  and  wife, 
or  either  of  them,  during  their  coverture,  and  recorded  while 
both  are  living,  on  the  death  of  the  husband  or  wife,  vests  abso- 
lutely in  the  sonrivor,  and  is  not,  nor  is  the  proceeds  of  a  sale 
thereof,  subject  to  the  payment  of  any  debt  or  liability  con- 
tracted by  or  existing  against  the  husband  and  wife,  or  either 
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of  tbem,  previons  to  or  at  the  time  of  the  death  of  each  husband 
or  wife,  except  such  mortgage  or  lien  as  the  homestead  was 
subject  to  at  the  time  of  the  death  of  such  husband  or  wife. 

This  section  was  never  enacted  as  a  section  of  the  practice  or  probate 
act. 

Stat.  1862,  5if),  §  4,  read :  "  The  homestead  property  selected  by  the 
husband  and  wife,  or  either  of  them,  according  to  Uie  provisions  of  said 
act,  shall  upon  tiie  death  of  the  husband  or  wife  Aest  ab-olutely  in  the 
sarvi vov,  and  be  t\v\(>  by  the  survivor  aa  fully  and  amply  as  rtic  s;imc  was 
held  by  ihom,  or  either  of  them,  imraediak^y  prrccdmg  ilie  death  of  the 
deceased,  and  sliall  not  be  subject  to  tlic  payment  of  any  debt  or  liability 
contracted  i>y  oroxistin<j  against  the  said  liu-sband  and  wife,  or  either  of 
them,  previous  to,  or  at  the  timeof  the  death  of  such  nisbind  or  wife,  ex 
ccpt  su'h  debt  or  liability  as  the  homestead  was  subject  to  at  the  time  of 
the  deatli  of  such  liusband  or  wife." 

For  prior  provisions,  vide  Stat.  1860, 312,  §  4,  and  Stat.  1851,  298,  §  10. 

4  Cal.  273 ;  8  Cal.  509 ;  14  Cal.  473 ;  16  Cal.  216 ;  23  Cal.  418 ;  25  Cal.  114 ;  29 
Cal.  li)3;  30  Cal.  105;  31  Cal.  531;  Sj  Cal.  823;  36  Cal.  16;  37  Ca'  182;  39 
Cal.  666;  Rich  v.  Tubbs^  January  Term,  1871. 

^  1475.  ($  t2l.)  If  the  homestead  selected  and  recorded 
prior  to  the  death  of  the  decedent  is  returned  in  the  inventory 
appraised  at  not  exceeding  five  thousand  dollars  in  value,  the 
probate  court  must  by  order  set  it  off  to  the  persons  in  whom 
title  is  Tested  by  the  preceding  section.  If  there  are  subsisting 
liens  or  encumbrances  on  the  homestead,  they  must  be  paid 
out  of  the  funds  of  the  estate,  if  thero  remain  sufficient  for  that 
purpose,  after  the  payment  of  all  claims  allowed  against  the 
estate. 

Fftffi §  1465,  §  1474  and  notes;  also,  Stat  1869-70, 793, f&r Uic  lastcnad^ 
ment  on  the  subject  which  is  entirely  new. 

^  8  Cal.  509 ;  14  Cal.  478 ;  23  Cal.  417 :  35  Cal.  312, 323 ;  36  Cal.  16 ;  37  Cal.  182. 

■ 

^  1476.  (N.  S.)  If  the  homestead,  as  selected  and  recorded, 
is  appraised  at  more  than  live  thousand  dollars,  the  appraisers 
must,  before  they  make  their  return,  admeasnre  and  set  apart 
ouch  portion  of  the  original  homestead,  including  the  residence, 
or  such  portion  of  the  residence  as  does  not  exceed  five  thousand 
dollars  i)i  value,  and  make  report  thereof,  giving  the  metes, 
bounds  and  full  description  of  the  property  and  appurtenances 
by  them  set  apart  as  a  homestead  ;  the  appraisers  mu&t  at  the 
same  time  report  the  value  of  the  entire  bouse,  if  they  have 
partitioned  it ;  also,  the  house  and  the  largest  portion  of  the  im- 
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mediately  adjacent  land  and  buildings  "which  t<^^her  do  not  •x^- 
ceed  fiye  thoaaand  dollars  in  valae. 

^1477.  (N.  S.)  Any  two  of  the  appraisers  concnnringt may 
discbarge  the  daties  imposed  upon  the  three,  and  make  the  re- 
port. A  disaentiiig  report  may  be  made  by  the  third  appraiser. . 
The  report  must  state  f ally- the  acts  of  the  appraisers.  Both  re- 
ports may  be  heard  and  considered  by  the  conrt  in  determining 
a  confirmation  or  rejection  of  the  majority  report,  bat  the  mi- 
nority report  must  in  no  case  be  confirmed. 

^  1478.  (N.  S.)  When  the  report  of  the  appraisers  is  filed, 
the  conrt  must  set  a  day  for  hearing  any  objections  thereto,  from 
any  one  interested  in  the  estate.  There  must  be  given  the  same 
notice  thereof  as  is  required  in  article  one,  chapter  two,  of  the 
probate  of  a  will.  Tbe  objections  must  be  in  writing,  and,  to- 
gether with  such  witnesses  as  may  be  produced  for  and  against 
the  report,  be  heard  by  the  conrt.  If  tbe  court  is  satisfied  that 
the  appraisement,  or  the  partition  and  appraisement,  was  fairly 
and  honestly  conducted  and  made,  the  report,  appraisement  and  I 
partition  must  be  confirmed  ;  if  not,  rejected. 

^  1479.     (N.  S.)     If  the  report  is  rejected  and  no  appeal  is . 
taken  therefrom,  or  if  from  any  cause  the  first  appraisers  fail- to 
make  the  required  report,  the  court  must  appoint  three  disinter- 
ested householders,  residents  of  the  county,  to  appraise  and  ad- 
measure the  homestead,  who  must  be  awom  thereto,  perform 
the  duties  and  make  report  thereof,  and  the  .same  proceed- 
ings for  th9  confirmation  or  rejection.,  thereof  must  be  had,  as  ■ 
provided  in  the  two  preceding  sections. .  If  the  report  is  again 
rejected,  and  no  appeal  is  taken,  the  court  must  direct  the  home- 
stead claimant  to  bring  action  for  partition  of  the  homestead, 
in  tbe  district  court,  and  must  set  apart  the  homestead  aa  directed  > 
by  the  district  court. 

^  1480.     (N.  S.)     Instead  of  dividing  a  house  ortb&  land! 
embraced  in  the  homestead  selected  and.reqorded,  the  person  en- 
titled to  the  homestead  by  descent  has  the,  right  to  pay  to  the  es- 
state  the  excess  of  value  at  which  the  same  is  appraised  over 
five  thousand  dollars,  and  the  conrt  must  make  an  order  directing 
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the  execotor  or  administrator  to  execate  a  deed  therefor,  convey- 
ing to  him  all  the  interest  of  the  estate  therein.  If  the  claimant 
declines  to  make  sncb  payment,  and  prefers  receiving  the  valne 
of  the  homestead  rather  than  a  partition  between  him  and  the 
estate,  any  of  the  heirs  or  devisees  may  pay  the  appraised 
valne  and  take  a  deed  from  the  estate  and  the  homestead  claim- 
.ant.  Five  thousand  dollars  of  the  parchase  money  mnst  be  paid 
by  order  of  the  conrt,  to  the  person  entitled  to  the  homestead. 

$  1481.  (N.  S.)  If  no  homestead  is  selected,  designated  and 
recorded  prior  to  the  death  of  the  decedent,  any  of  the  perEons 
named  in  section  fonrteen  hundred  and  seventy-fonr,  entitled  to 
Bxicceed  to  a  homestead,  may  petition  the  probate  conrt  to  ad- 
measure, appraise  and  set  apart  to  them  a  homestead,  from  the 
real  estate  belonging  to  the  decedent.  The  petition  mnst  set 
'forth  the  name  of  petitioner,  his  relation  to  decedent,  the  land 
from  which  it  is  desired  to  make  the  selection,  the  portion 
thereof  selected  and  its  estimated  valne,  and  whether  the  same 
is  commnnity  or  separate  property  of  the  decedent,  or  owned  by 
'decedent  as  joint  tenant,  or  tenant  in  common. 

10  Cal.  296 :  35  Cal.  815;  37  Cal.  188. 

$  1483.  (S.  S.)  If  the  land  from  which  the  selection  of  the 
homestead  is  to  be  made  is  owned  by  the  decedent  as  joint  tenant, 
or  tenant  in  common,  the  probate  oonrt  mnst  so  order,  and  the 
execntor  or  administrator  mnst  proceed  to  have  partition  thereof 
made  by  action  in  the  district  conrt,  as  provided  in  this  code  ; 
and  when  partition  is  so  made  and  certified  to  the  probate  conrt, 
the  probate  court  must,  if  the  portion  set  apart  to  the  estate  does 
not  exceed  live  thousand  dollars  in  valne,  set  the  same  apart  to 
the  claimant,  if  entitled  thereto,  and  cause  the  same  to  be  re- 
corded ;  or,  if  a  sale  is  had  of  the  land  by  decree  of  the  district 
or  probate  court,  the  proceeds  of  the  sale  belonging  to  the  estate, 
not  exceeding  five  thoosnnd  dollars,  must  be  paid  to  snch  claim- 
ant. 

^  1483.  (N.  S.)  If  the  land  and  appurtenances  from  which 
the  selection -of  a  homestead  is  sought,  is  commnnity  or  separate 
property  of  the  decedent,  on  filing  the  petition  the  conrt  must 
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appoint  appraisers  and  cause  the  same  to  be  admeasareil,  ap- 
praised, reported  and  confirmed  or  rejected,  as  provided  in  the 
preceding  sections  of  this  article. 
10  Cal.  296. 

^  1484.  (N.  S.)  If  it  is  made  to  appear  to  the  probate  contt 
that  any  appraisement  of  property,  constituting  the  homestead  or 
from  -which  it  is  claimed,  is  either  too  high  or  tod  low,  or  is  un- 
fairly or  frandulontly  made,  the  appraisement,  by  order  of  the 
court,  must  be  annulled  and  another  had,  as  provided  in  this 
article  in  case  of  rejection  of  a  report.  Instead  of  allowing  tbe 
homestead  claimant,  or  other  heirs  or  devisees,  to  take  tbe 
property  in  this  section  before  mentioned,  at  its  appraised  value, 
as  provided  in  section  fourteen  hundred  and  eighty,  tbe  court 
may,  in  its  discretion,  or  on  petition,  direct  a  sale  thereof  to  be 
bad  at  public  auction,  after  notice  of  sale  given  as  provided  for 
sales  of  real  estate  of  a  decedent  iu  the  course  of  administration, 
for  tbe  payment  of  debts  or  legacies.  If  more  than  five  thou- 
sand dollars  is  not  bid,  no  sale  shall  take  place,  but  on  report  of 
the  facts  the  property  most  be  set  apart  as  a  homestead. 

^  1485.  (N.  S.)  The  costs  of  all  proceedings  in  tbf  probate 
court,  provided  for  in  this  chapter,  must  be  paid  by  the  estate, 
as  expenses  of  administration.  Persons  succeeding  by  purch^ 
or  otherwise,  to  the  interests,  rights  wad  title  of  successors  to 
home^eads,  or  to  the  right  to  haveliiPBMtiiCt^set  apart  to  tbem, 
as  in  this  chapter  provided,  have  all  the  rights  and  benefits  con- 
ferred by  law  on  the  persons  whose  interests  and  rights  they 
acquire. 

^  I486.  (N.  S.)  A  certified  copy  of  every  final  order  made 
in  pnrsnance  of  this  article  by  which  a  report  is  confirmed, 
property  assigned  or  sale  confirmed,  must  be  recorded  in  the 
of&ce  of  tbe  recorder  of  the  county  where  the  homestead  prop- 
erty is  situated. 


CO. 
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CHAPTER    VL 

OP  CLAIMS  AGAINST  THE  ESTATE. 

Sscnons^  1490.  Kotice  to  crediton.    Additional  notice. 

1491.  Time  expressed  in  the  notiee. 

1492.  Copy  and  proof  of  notice  to  be  filed  and  order  made. 

1493.  Time  within  which  elaims  against  an  estate  mnst 

he  presented. 

1494.  Claims  to  be  sworn  to,  and  when  allowed,  to  bear 

same  interest  as  Judgments. 

1495.  Probate  judge  may  pre8entolaim,and  action  thereon. 

1496.  Allowance  and  rejection  of  claims. 

1497.  Approved  claims  or  copies  to  be  filed.     Claims  se- 

cured by  liens  may  be  described.    Lost  claims. 

1498.  Itejected  claims  to  be  sued  for  within  three  months. 

1499.  Claims  barred  by  statute  of  limitations.    When  and 

who  probate  judge  may  examine. 

1500.  Claims  must  bo  presented  before  suit. 

1501.  Time  of  limitation. 

1502.  Claims  in  action  pending  at  time  of  decease. 

1503.  Allowance  of  claim  in  part. 

1504.  Effect  of  judgment  against  executor. 

1505.  Execution  not  to  issue  after  death.    If  one  is  levied 

the  property  may  be  sold. 
1500.    What  judgment  is  not  a  lien  on  real  pTOpertj  ot 
estate. 

1507.  May  refer  doubtful  claims.  Effect  of  referee's  allow* 

ance  or  rejection. 

1508.  Trial  by  referee,  how  confirmed  and  its  effect 

1509.  Liability  of  executor,  etc.,  for  costs. 

1510.  Claims  of  executor,  etc.,  against  estate. 

1511.  Executor  neglecting  to  give  notice  to  creditors,  to 

be  removed. 

1512.  Executor  to  return  statement  of  claims. 

^  1490.  (^  128.)  Every  executor  or  administrator  most, 
immediately  after  his  appointment,  cause  to  be  published  in 
some  newspaper  of  the  county,  if  there  be  one,  if  not,  then  ia 
such  newspaper  as  may  be  designated  by  the  conrt,  a  notice  to 
the  creditors  of  the  decedent,  requiring  all  persons  having  chums 
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against  him  to  exbibit  them,  with  the  necessary  Toacbers,  to  the 
ezecator  or  administrator)  at  the  place  of  his  residence  or  basi- 
ness,  to  be  specified  in  the  notice ;  such  notice  must  be  published 
as  often  as  the  judf^e  or  conrt  shall  direct,  bat  not  less  than  once  a 
week  for  four  weeks ;  the  coart  or  judge  may  also  direct  addi- 
tional notico  by  pablication  or  posting.  In  case  such  executor 
or  administrator  resigns,  or  is  removed,  before  the  time  expressed 
in  the  notice,  his  successor  must  give  notice  only  for  the  unex- 
pired time  allowed  for  such  presentation. 

Stat,  1861,  fi36,  inserted  the  words,  "within  ten  months  after  the  first 
pablication  of  the  notice,"  between  "  vouchers  "  and  "  to  the  executor'' ; 
alBO,  8al>8tituteU,  "  the  expiration  of  the  ten  months  after  the  first  publi- 
cation of  suih  notice,"  for  '•  tlie  time  expressed  in  the  notice';  also. 
*'  portion  of  the  ten  months,"  for  "  time  allowed  for  such  presentation." 

Stat.  1851,  461,  was  same  as  Stat.  1861,  omitting  all  after  tho  Avords, 
"four  weeks  "  therefrom. 

6Cal.667;  9Cal.636;  19  Gal.  331;  21  Cal.31;  24  Cal.  498;  36CaI.43d; 
38  Cal.  87. 

^  1491.  (^  128.)  The  time  expressed  in  the  notice  mast  be 
ten  months  after  its  £rst  publication  when  the  estate  exceeds  in 
value  the  sum  of  ten  thousand  dollars,  and  foar  months  when  it 
does  not. 

Vide  g  14S0  and  note ;  also,  %  1469. 

^  1493.  ($  12D.)  After  the  notice  is  given,  as  required  by 
the  |>receding  section,  a  copy  thereof,  with  the  affidavit  of  due 
pablication,  or  of  publication  and  posting,  must  be  tiled,  and 
upon  sach  affidavit  or  other  testimony  to  the  satisfdotion  of  the 
coart,  an  order  or  decree  showing  that  due  notice  to  creditors  has 
been  given,  and  directing  that  such  order  or  decree  be  entered 
in  the  minutes  and  recorded,  must  be  made  by  the  court. 

Stat.  1861, 637,  was  same  in  substance. 

Stat.  1851,  464,  read :  '*  After  the  notice  shall  have  been  published,  a 
copy  thereof,  together  with  an  afildavit  attached  thereto,  of  the  publisher 
or  printer  of  the  paper  in  which  tho  same  was  published,  shall  be  filed 
by  the  execute. r  or  administrator." 

38  Cal.  87. 

^  1493.  (^  130.)  If  a  claim  is  not  presented  within  the  time 
limited  in  the  notice,  it  is  barred  forever,  except  as  follows :  If 
it  is  not  then  due,  or  if  it  is  contingent,  it  may  be  presented 
within  one  month  after  it  becomes  doe  or  absolute  ;  wben  it  is 
naade  to  appear  by  the  afildavit  of  the  claimant,  to  the  satisfaction 
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of  the  execator  or  administrator  and  the  probate  jadge,  that  the 
claimant  bad  no  notice,  as  provided  in  this  chapter,  bj  reason  of 
being  out  of  the  state,  it  may  be  presented  any  time  before  a 
decree  of  distribution  is  entered ;  a  claim  for  a  deficiency  remain- 
ing unpaid  after  a  sale  of  property  of  the  estate  mortgaged  or 
pledged,  must  be  presented  within  one  month  after  such  defied- 
ency  is  ascertained. 

Stat.  I860. 17,  read :  "  Within  ten  months  after  the  first  publication  of 
the  nntice,"  instead  of  "within  the  time  limited  in  the  notice";  also, 
•*  ten  months,"  instead  of  "  one  month." 

Stat.  1851, 464.  omitted  all  after  the  words,  "die  and  absolute  " ;  read : 
"  ton  months,"  instead  of  "  one  month  " ;  also,  "  within  ten  months  after 
first  publication  of  nutice,"  Instead  of,  "within  the  time  limited  In  the 
notice." 

6  Oal.  m.  412, 667:  9  Cal.  636. 643;  1«  Cal.  384,  482;  18  Cal.  428;  19  Cal. 
86;  51  Oal.  32;  22  Cal.  9S;  24  Cal.  498:  27  Cal.  854;  29  Cal.  104. 122;  34  Cal. 
264, 504 ;  36  Cal.  438;  33  Cal.  87 ;  39  Cal.  231 ;  Pieo  v.  De  La  Guerra,  AprU 
Term,  1861. 

$  1494.  (^  131.)  Every  claim  presented  to  the  administra- 
tor must  be  supported  by  the  affidavit  of  the  claimant,  or  some 
one  in  his  behalf  that  the  amonnt  is  justly  due,  that  no  payments 
have  been  made  thereon  which  etre  not  credited,  and  that  there 
are  no  offsets  to  the  same,  to  the  knowledge  of  the  claimant  or 
affiant.  When  the  affidavit  is  made  by  person  other  than  tbe 
claimant,  he  must  set  forth  in  the  affidavit  the  reasons  why  it  is 
not  made  by  the  claimant.  The  oath  may  be  taken  before  any 
officer  authorized  to  administer  oaths.  The  executor  or  admin- 
istrator may  also  require  satisfactory  vouchers  or  proofs  to  be 
produced  in  support  of  the  claim.  If  the  estate  is  insolvent  no 
greater  rate  of  interest  shall  be  allowed  upon  any  claim,  after 
tbe  first  publication  of  notice  to  creditors,  than  is  allowed  on 
judgments  obtained  in  the  district  conrt. 

An  act  supplementary  to  an  act  entitled  an  act  to  regvlaie  ike 
sef.tlement  of  the  estates  of  deceased  persons,  passed  May  1, 
18')! .    Approved  March  30,  1872. 

[$  1.  When  it  shall  appear  upon  the  settlement  of  the  accounts 
of  any  executor  or  administrator  that  debts  against  the  deceased 
have  been  paid  without  the  affidavit  and  allowance  prescribed 
by  section  one  hundred  and  thirty -one  of  the  act  to  which  this 
act  is  supplementary,  and  it  shall  be  proven  by  competent  evi- 
dence to  the  satisfaction  of  the  probate  conrt  that  such  debts 
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were  jostlj  doe,  were  paid  in  ^ood  faith,  that  the  amoant  paid 
was  the  trae  amoont  of  sach  indebtedness  over  and  above  all 
payments  or  set-offd,  and  that  the  estate  is  solvent,  it  shall  be  the 
daty  of  the  said  coart  to  allow  the  said  sams  so  paid  iu  the  settle- 
ment of  said  accoants. 
Took  effect  immediately.] 

Stat.  1861,  6T7,  snbstitnted  for  tho  last  sentence,  beginning  with, "  If  the 
estate,'*  ih"  words,  "the  amount  of  interest  shall  be  computed,  and  In- 
cluded tn  tbe  statement  of  the  claim,  and  the  rate  of  interest  determined. 
In  case  tho  estate  is  insolvent,  no  claim  contracted  after  the  passage  of 
this  act  ftliaU  bear  greater  interest  than  ten  per  cent,  per  annum,  m>m 
and  after  the  time  of  issuing  letters." 

Stat.  1860,  17,  omitted  the  words,  "  which  are  not  credited  " ;  also,  all 
after  the  words,  '*  in  support  of  the  claim." 

Stat.  1851,464,  omitted  the  words,  "or  some  ope  in  his  behalf" ;  "which 
are  not  credited";  "or  aflinnt";  "when  the  aflidavit  is  made  by  any 
other  perst  n  tlian  the  claimant,  he  mu9t  set  forth  in  the  affidavit  the  rear 
sous  why  it  is  nr>t  nindc  by  the  claimant " ;  and  also,  ail  after  the  words, 
"in  support  of  the  claim." 

6  Cal.  336. 412,  666;  9  Cal.  636;  14  Cal.  172, 180;  18  Cal.  876. 427;  19  Cal. 
«7;  21  Cal.  24;  27  Cal.  353;  38  Cal.  87. 

^  14:95.  (^  131.)  Any  probate  judge  may  present  a  claim 
against  the  estate  of  the  decedent,  for  allowance,  to  the  executor 
or  administrator  thereof ;  and  if  the  executor  or  administrator 
allowa  the  claim,  he  must,  in  writing,  designate  some  probate 
judge  of  an  adjoining  county,  who,  upon  the  presentation  of  such 
claim  to  him,  is  vested  with  the  same  power  to  allow  or  reject  it 
as  he  would  have  if  the  will  had  been  proved  or  administration 
granted  iu  his  own  county ;  and  the  probate  judge  presenting 
auch  claim,  iu  case  of  its  rejection  by  the  executor  or  administra- 
tor, or  by  such  probate  judge  as  shall  have  acted  upon  it,  has  the 
same  right  to  sue  in  a  proper  court  for  its  recovery  as  other  per- 
sons have  when  their  claims  against  au  estate  are  rejected. 

Stat  1856, 93.    6  Cal.  666 ;  19  Cal.  97 ;  38  Cal.  87. 

^  1496.  (^  132.)  When  a  claim,  accompanied  by  the  aflB- 
davit  required  iu  this  chapter,  is  presented  to  the  executor  or 
administrator,  he  must  indorse  thereon  his  allowance  or  rejection, 
with  the  day  and  date  thereof.  If  he  allow  the  claim,  it  must  be 
presented  to  the  probate  judge  for  his  approval,  who  raustvia 
the  same  manner,  indorse  upon  it  his  allowance  or  rejection.  If 
the  executor  or  administrator,  or  the  judge,  refuse  or  neglect  to 
indorse  such  allowance  or  rejection  for  ten  days  after  the  claim 
has  been  presented  to  him,  imch  refusal  or  neglect  is  equivalent 
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to  a  rejection  ;  and  if  the  presentation  be  made  by  a  notary,  the 
certificate  of  such  notary,  under  seal,  is  primary  evidence  of  such 
presentation  and  i>ejection.  If  the  claim  be  presented  to  the 
ezecotor  or  administrator  before  the  expiration  of  the  time  lim- 
ited for  the  presentation  of  claims,  the  same  is  presented  in  iimep 
thoagli  acted  upon  by  the  executor  or  administrator,  and  by  the 
jadge,  after  the  expiration  of  such  time. 

Stat.  1861,  637,  read:    " Prima /actc,'*  instead  of  "primary";  also. 

**  valid,"  instead  of  "  presented  in  time." 

Stat.  1851, 464,  omitted  all  after  the  words, "  allowance  or  rejection.** 

6  Cal.  6S!);  7  Cal.  215;  18  Cal.  427 ;  21  Cal.  24;  23  Cal.  362;  26  Cal.  439; 
34Cal.226;  38  Cal.  87. 

$  1497.  (^  133.)  Every  claim  allowed  by  the  executor  or 
administrator,  and  approved  by  the  probate  jndge,  or  a  copy 
thereof y  as  hereinafter  provided^  must  within  thirty  days  there- 
after be  filed  in  the  probate  court,  and  be  ranked  among  the  ac- 
knowledged debts  of  the  estate,  to  be  paid  in  due  course  of 
administration.  If  the  claim  is  founded  o&  a  bond,  bill,  note  or 
any  other  instrument,  a  copy  of  such  instrument  must  accom- 
pany the  claim,  and  the  original  instrument  must  be  exhibited  if 
demandedy  unless  it  is  lost  or  destroyed^  in  which  ease  the 
claimant  must  accompany  his  claim  by  his  aiBdavit  containing  a 
copy  or  pai'ticular  description  of  such  instrument,  and  stating  its 
loss  or  destruction.  If  the  claim  or  any  part  thereof  is  secured 
by  a  mortgage  or  other  lien  which  has  been  recorded  in  the 
ofSce  of  the  recorder  of  the  county  in  which  the  land  affected  by 
it  lies,  it  is  sufficient  to  describe  the  mortgage  or  7ien  and  refer  to 
the  date,  volume  and  page  of  its  record.  If,  in  any  case,  the 
claimant  has  left  any  original  voucher  in  the  hands  of  the  execu- 
tor or  administrator,  or  suffered  the  same  to  be  filed  in  court,  he 
may  withdraw  the  same  when  a  copy  thereof  has  been  already, 
or  igi  then  attached  to  his  claim. 

A'  brief  description  of  every  claim  filed  must  be  entered  by  the 

clerk  in  the  register,  showing  the  name  of  the  claimant,  the 

amount  aud  character  of  the  claim,  rate  of  intei'est  and  date  of 

allowauce. 

Stat.  1861.  638,  provided  that  in  case  of  claims  founded  on  a  bond,  bill, 
note  or  ollior  instrument,  the  original  Instrumon';  should  be  presented, 
anl  til"  allowance  ami  approval,  or  rejection,  indorsed  tliereon :  in  case  of 
lo33  or  I'.ostruciion,  the  same  indorsement  to  be  made  on  the  aftldavitof 
loss  or  destruction ;  also,  that  the  mprtgage  or  other  evidence  of  Uen, 
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should  be  attached  to,  and  filed  with,  the  claim,  unless  recorded,  etc., 
and  then  the  reference  was  sufficient.  In  other  respects  it  Avas  lu  sub- 
stance the  same  as  §  1497. 

Stat.  1860. 18,  omitted  all  after  the  words,  "  due  course  of  administra- 
tion." 

Stat.  1851. 465,  was  same  as  Stat.  1860,  omitting  therefrom  the  words, 
**and  approved  by  the  probate  judge." 

6  Cal.412,663;  7  Cal.228;  9  Cal.636;  18  Cal.  430;  21  Cal.  29;  33  Cal. 
363 ;  24  Cal.  498 ;  27  Cal.  354 ;  29  Cal.  104, 122 ;  38  Cal.  87. 

^  1498.  ($  134.)  When  a  claim  is  rejected,  either  by  tbe 
execntor  or  administrator,  or  tbe  probate  judge,  the  holder  must 
bring  snit  in  the  proper  court  against  the  executor  or  adminis- 
trator, within  three  months  after  the  date  of  its  rejection,  if  it  bo 
then  due,  or  within  iico  months  after  it  becomes  due,  otherwise 
the  claim  is  forever  barred. 

Stat.  1851, 465,  read :  "  three,"  instead  of  "  two,"  in  Italics. 

6  Cal.  669;  10  Cal.  386;  18  Cal.  428;  21  Cal.  29;  34  Cal.  226;  38  Cal.  87. 

^  1499.  (^  135.)  No  claim  must  be  allowed  by  the  executor 
or  administrator,  or  by  the  probate  judge,  which  is  barred  by  the 
statute  of  limitations.  When  a  claim  is  presented  to  the  probate 
judge  for  his  allowance,  he  may,  in  his  discretion,  examine  the 
claimant  and  others,  on  oath,  and  hear  any  other  legal  evidence 
toncbing  the  validity  of  the  claim. 

Stat.  1851. 465,  omitted  all  after  the  word, "  limitations  " ;  but  the  bal- 
ance was  added  by  Stat.  1863-4, 370. 

2  Cal.  386;  6  Cal.  669;  10  Cal.  386;  18  Cal.  428;  19  Cal.  83, 87, 97;  23  Cal. 
363 ;  38  Cal.  87.   HcUl  &  Smith  v.  Jidll^  AprU  Term,  1861. 

^  1500.     (^  136.)     No  holder  of  any  claim  against  an  estate  k 

•ball  maintain  any  action  thereon,  unless  the  claim  is  iirst  pre-  )i\ 

Bonted  to  the  execntor  or  administrator,  d|||g|a^rfiii^4fc^Saifriim'iifT  >  .wkVj 
case:  jfhn  action  may  pe  bi'ought  by\any  homer  rfli  \]\(\yw 
or  lien  to  enfdrce  the  fame  ajgainsUtiitJm^^mnCrty        the  Aitate^ 
subjJct  thcrcldy  nherfi^ff^^^SiAi / se  adainst  cmy  otter  prcherty 

6  Cal.  3f)2:  in  Cal.  3%.  559:  18  Cal.  428;  21  Cal.  29;  24  Cal.  601;  27  Cal. 
t94;  29  Cal.  104, 122 ;  38  Cal.  3, 87. 

^  1501.  (§  137.)  The  time  during  which  there  shall  be  a 
vacxncy  in  tlie  administration  must  not  be  included  in  any  limi- 
tations herein  prescribed. 

6  Cal.  669;  S8Cal.87. 


?#' 
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^  150a.  (}  138.)  If  an  action  is  pending  against  the  de- 
cedent at  tbe  time  of  bis  death,  the  plaintiff  mast  in  like  manner 
present  iiis  claim  to  tbe  executor  or  administrator  for  allowance 
or  rejection,  authenticated  as  required  in  other  cases ;  and  no 
recovery  shall  he  had  in  the  action  unless  proof  be  made  of  the 
presentations  required. 

6  Cal.  669 ;  28  Cal.  568 ;  38  CaL  87.  Bank  of  Stockton  v.  Mmland^  Oc- 
tober Term,  1871. 

(  1503.  (§  139.)  Whenever  any  claim  is  presented  to  an 
executor  or  administrator,  or  to  the  probate  judge,  and  he  is  willing 
to  allow  the  same  in  part,  he  must  state  in  his  indorsement  the 
amount  he  is  willing  to  allow.  If  the  creditor  refuse  to  accept 
the  amount  allowed  in  satisfiiction  of  bis  claim,  he  shall  recover 
no  costs  in  any  action  therefor,  brought  against  the  executor  or 
administrator,  nnless  he  recovers  a  greater  amount  than  that 
offered  to  be  allowed. 

6  CaL  669 ;  9  CaL  636;  21  Cal.  31 ;  38  Cal.  87. 

$1504.  ($140.)  A  judgment  rendered  against  an  executor 
or  administrator,  upon  any  claim  for  money  against  the  estate  of 
his  testator  or  intestate,  only  establishes  the  claim  in  tbe  same 
manner  as  if  it  had  been  allowed  by  the  executor  or  administrator 
and  the  probate  judge,  and  the  judgment  must  be  that  tbe  execu- 
tor or  administrator  pay  in  due  course  of  administration  the 
amount  ascertained  to  be  dae.  A  certified  transcript  of  the 
judgment  mast  be  filed  in  the  probate  coart.  No  execution  must 
issue  upon  such  judgment,  nor  shall  ic  create  any  lien  upon  the 
property  of  the  estate,  or  give  to  tbe  judgment  creditor  any  pri- 
ority of  payment. 

6  C»].  412,  669;  9  Cal.  127. 136;  13  CaM36:  18  Cal.  378;  21  Cal.  29;  2ft 
Cal.  362 ;  34  Cal.  226 ;  38  CaL  87, 378 ;  Bank  qf  Stockton  v.  Bowland^  Octo> 

bcrTenn,1871. 

$  1505.  ($  141.)  When  any  judgment  has  been  rendered 
for  or  against  the  testator  or  intestate  in  his  lifetime,  no  execo* 
tion  shall  issue  thereon  after  his  death,  except  as  provided  in 
section  six  hundred  and  eighty -six,  a  judgment  agtunst  the  de- 
cedent for  the  recovery  of  money,  must  be  presented  to  the 
executor  or  administrator,  like  any  other  claim.  If  execution  is 
actually  levied  upon  any  property  of  the  decedent  before  his 
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death,  the  same  may  be  sold  for  the  satisfaction  thereof,  and  the 
officer  making  the  sale  must  account  to  the  executor  or  adminis- 
trator for  any  surplus  in  his  hands. 

Stat  1861, 638,  read :  "  When  any  judgment  has  been  rendered  against 
the  testator,  or  intestate,  in  his  lite,  no  execution  shall  issue  thereon  after 
Ills  death ;  but  a  certified  copy  of  such  judgment  shall  be  presented  to  the 
executor,  or  administrator,  and  be  allowed  ahd  filed,  or  rejected,  as  any 
other  claim,  but  need  not  bo  supported  by  the  affidavit  of  tlic  claimant, 
and  if  justly  due  and  unsatisfied,  shall  bo  paid  in  due  course  of  adminisn 
tration ;  provided,  liowcver,  i  iiat  if  the  execution  shall  have  been  actually 
levied  upon  any  property  of  the  di ceased,  tlie  same  may  be  sold  for  ilio 
satisfaction  thereof,  and  the  officer  making  the  sale  shall  account  to  the 
executor,  or  atlministrator,  for  any  surplus  in  his  hand*:.  The  executor, 
or  administrator,  may,  however,  require  the  affidavit  of  the  claimant,  or 
other  satisfactory  proof,  that  the  judgment,  or  any  portion  thereof,  is 
jastJy  due  and  ui>satisfled/* 

9  Cal.  127, 429 ;  14  Cal.  641 ;  19  Cal.  100 ;  22  Cal.  99 ;  37  Cal.  143 ;  38  Cal.  378. 

Stat.  1851,  465.  was  same  as  Stat.  1861,  omitting  therefrom  the  words  in 
italics;  and  all  after  the  words, ''  surplus  in  his  hands. '* 

Vide  %%  666, 669. 

^  1506.  A  judgment  rendered  against  a  decedent,  dying 
after  verdict  or  decision  on  an  issue  of  fact,  but  before  judgment 
is  rendered  thereon,  is  not  a  lien  on  the  real  property  of  the  de- 
cedent, but  is  payable  in  due  course  of  administration 

F«(fo§669:    Stat.  1851, 82. 

^  1507.  (^  142.)  If  the  executor  or  administrator  doubts 
the  correctness  of  any  claim  presented  to  him,  he  may  enter  into 
an  agreement,  in  writing,  with  the  claimant,  to  refer  the  matter 
in  controversy  to  some  disinterested  person  to  be  approved  by 
the  probate  judge.  Upon  filing  the  agreement  and  approval  of 
the  probate  judge  in  the  office  of  the  clerk  of  the  district  court 
«n.-  au*   -.^«-,*^  :■■  .»t.:..u  *u^  ^,,f»/^^.^.  ipi^^Qmontnrv   nr  of  tirtminia- 

1505.     When  any  judgment  has  been  rendered  for  or  against 
the  testator  intestate  in  his  lifetime,  no  execution  shall  issue 
thereon  after  his  death,  except  as  provided  in  $  686.    A  judg- 
ment against  the  decedent  for  the  recovery  of  money  must  be 
presented  to  the  executor  or  administrator  like  any  other  claim. 
If  execution  is  actually  levied  upon  any  property  of  the  dece- 
dent before  his  death,  the  same  may  be  sold  for  the  satisfaction 
thereof;  and  the  officer  making  the  sale  must  account  to  the 
executor  or  administrator  for  any  surplus  in  his  hands.    A 
Judgment  creditor  having  a  judgment  which  was   rendered 
against  the  testator  or  intestate  in  his  lifetime,  may  redeem  any 
real  estate  of  the  decedent  from  any  sale  under  foreclosure  or 
executwn,  in  like  manner  and  with  like  effect  as  if  the  iuda- 
m^mt  debtor  were  still  limng.     (In  effect  March  28  1874  ) 
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pointmeiit  is  entered.  The  same  proceedings  shall  be  bad  in  all 
respects,  and  the  referee  shall  have  the  same  powers,  be  en- 
titled to  the  same  compensation  and  subject  to  the  same  con- 
trol, as  in  other  cases  of  reference.  The  court  may  remove  the 
referee,  appoint  another  in  his  place,  set  aside  or  confirm  bis  re- 
port, and  adjudge  costs,  as  in  actions  against  executors  or  ad- 
ministrators, and  the  judgment  of  the  court  theioon  shall  be  as 
valid  and  effectual,  in  all  respects,  as  if  the  same  had  been 
rendered  in  a  suit  commenced  by  ordinary  process. 

^1509.  (§144.)  When  a  judgment  is  recovered,  with  costs, 
figainst  any  executor  or  administrator,  be  shall  be  itidividaallj 
.iable  for  such  costs,  bjit  they  must  be  allowed  him  in  his  adminis- 
Iration  ai-counts,  unless  it  appears  that  the  suit  or  proceeding  in 
f^hich  tbe .  costs  were  tased  was  prosecated  or  defended  without 
just  cause. 

6  Col.  169, 667. 

$  1510.  (§  145.)  If  the  executor  or  administrator  is  a 
creditor  of  the  decedent,  his  claim,  duly  authenticated  by  afiBda- 
vits,  must  bo  presented  for  allowance  or  rejection  to  the  probate 
judge,  audits  allowance  by  the  judge  is  sufficient  evidence  of  its 
correctness,  and  it  must  be  paid  as  other  claims,  in  due  course  of 
administration.  If,  however,  the  probate  judge  rejects  the 
claim,  actioji  thereon  may  be  .had  against  the  estate  by  the 
claimant,  and  summons  must  be  served  upon  the  probate  judgb^ 
who  may  appoint  an  attorney  at  the  expense  of  the  estate,  to  de- 
fend the  action.  If  the  claimant  recovers  no  judgment  he  must 
pay  all  costs,  including  defendant's  attorney's  fees. 

Approved  February  1,  1872. — [$  145.  If  the  executor  or  ad- 
mioistrator  is  himself  a  creditor  of  the  testator  or  intesttite,  his 
claim,  duly  authenticated  by  affidavits,  shall  be  presented  for 
allowance  or  rejection,  to  the  probate  judge,  and  its  allowance 
by  the  judge  shall  be  sufficient  evidence  of  its  correctness.  If 
the  probate  judge  reject  the  claim,  the  executor  or  administrator 
may  commence  an  action  in  any  court  of  competent  jurisdiction 
within  ninety  days  thereafter,  against  the  estate  of  the  testator  or 
intestate,  to  establish  the  correctness  of  the  claim.  Immediately 
after  commencing  such  action,  he  shall  notify  the  probate  judge 
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thereof  in  writing,  who  shall  thereupon  appoint  some  suitable 
attorney  to  appear  and  defend  the  estate  in  such  action.  Pro- 
videdf  if  the  probate  judge  fail  to  appoint  an  attorney,  or  if  no 
attorney  appear  in  the  action  within  ten  days  after  such  appoint- 
ment, the  court  in  which  the  action  is  pending,  on  application, 
shall  appoint  an  attorney.  The  court  before  which  such  action 
is  tried  shall  allow  said  attorney  such  compensation  as  it  deeuis 
just  and  reasonable,  said  compensation  to  be  taxed  as  costs  in  the 
case,  and  recovered  from  the  party  against  whom  judgment  is 
rendered. 

10  Gal.  482;  16  Cal.  434;  21  CaL  31. 

^  1511.  (^  146.)  If  an  executor  or  administrator  neglects 
for  two  months  after  his  appointment  to  give  notice  to  creditors, 
as  prescribed  by  this  chapter,  the  court  must  revoke  his  letters, 
and  appoint  some  other  person  in  his  steady  equally  or  the  next 
in  order  entitled  to  the  appointment, 

^  1512.  (^  147.)  At  the  same  term  at  which  he  is  required 
to  return  his  inventory,  the  executor  or  administrator  must  also 
retarn  a  statement  of  all  claims  against  the  estate  which  have 
been  presented  to  him,  if  so  required  by  the  court;  and  from 
term  to  term  thereafter  he  must  present  a  statement  of  claims 
subsequently  presented  to  him.  In  all  such  statements  he  must 
designate  the  names  of  the  creditors,  the  nature  of  each  claim, 
when  it  became  due  or  will  become  due,  and  whether  it  was  al* 
lowed  or  rejected  by  him. 

9  CaL  636;  21  Cal.  82. 
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CHAPTER  VII. 

OF   SALES  AND  CONVEYANCES  OF   PROPEBTY  OF 

DECEDENTS. 

Article       I     Sales  in  general. 

II.    Sales  of  personal  property. 

III.  Summary  sales  of  mines  ans  MiNiiro  inter- 

ests. 

IV.  Sales  of  real  estate,  interests  THSREUiy 

and  confirmation  thereof 


ARTICLE  I. 


sales  in  general. 

Section  1516.    rcrsonal  estate  first  cbargeable.    Beal  estate,  wben 
Fold. 

1517.  No  sales  yalid  except  by  order  of  probate  court. 

1518.  Applications  for  orders  of  sale. 

1519.  But  one  petition,  order  and  sale  most  be  had  when 

it  is  possible  to  do  so. 

^  1516.  ($  115.)  The  personal  estate  of  a  decedent  which 
comes  into  the  hands  of  the  executor  or  administrator  is  first 
cbargeable  with  the  payment  of  the  debts  and  expenses ;  if  the 
goods,  caattels,  riglitsand  credits  in  tlie  hands  of  the  executor  or 
administrator  are  not  saffleient  to  pay  the  debts  of  the  decedent, 
the  expenses  of  administration  and  the  allowance  to  the  liftmily, 
the  whole  of  the  real  estate  may  be  sold  for  that  purpose  by  the 
executor  or  administrator,  in  the  manner  prescribed  in  ariide 
seven  of  chapter  four  of  tJtis  title. 

Stat.  1851,461,  Bubstltoted  the  woxds  ''by  this  Act*'  Ibr  the italiciaea 
words. 

20CaL31S;  31  CaL  604. 

f  1517.  ($  148.)  No  Bale  of  any  property  of  an  estate  of  a 
decedent  is  valid,  unless  made  under  order  of  the  probate  court, 
except  as  otherwise  provided  in  this  chapter.    All  tales  must  be 
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reported  under  oath  and  confirmed  by  the  probate  court,  be/ore 
the  title  to  the  property  sold  passes. 

Stat.  1861, 639,  omitted  italicized  words,  and  read :  '^act-or other acts,'^ 
instead  of  ''cliapter." 

Stat  1851, 467,  omitted  all  after  the  words,  "  of  the  probate  court." 

9  Cal.  127 ;  14  Cal.  642 ;  18  Cal.  291, 303 ;  21  Cal.  29. 

^  1518.  (^  149.)  Al)  petitions  for  orders  of  sale  mast  be  in 
'writing,  setting  forth  the  facts  showing  the  sale  to  be  necessary, 
and  upon  the  hearing,  any  person  interested  in  the  ei^ate  may  lile 
his  written  objections,  which  mast  be  heard  and  determined. 

^  1519.  When  it  can  be  made  to  appear  to  the  coart  that  the 
estate  is  insolvent,  or  that  it  will  reqnire  a  sale  of  all  the 
property  of  the  estate,  of  every  character,  to  pay  the  family  al- 
lowance, expenses  of  administration  and  debts,  ^here  mast  be  bat 
one  petition  Hied,  bat  one  order  of  sale  made,  and  bat  one  sale 
had.  The  probate  coart,  when  a  petition  for  the  sale  of  any 
property  for  any  of  the  purposes  hereia  named  is  presented, 
most  inquire  fatly  into  the  probable  amoont  required  to  make  all 
such  payments,  and  if  there  is  no  more  estate  than  snfficient  to 
pay  the  same,  most  reqaire  bat  one  proceeding  for  the  sale  of 
the  entire  estate.  In  sach  case,  the  petition  mast  set  forth  all 
the  facts  required  by  section  fifteen  hundred  and  thirty-seven. 


€..  €•-  P. 
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ABTICLE  II. 

BALES  OF    PERSONAL   PROPERTY. 

SBonoN  1522.  Perishable  and  depredating  proi>erty  to  be  sold. 

1528.  Order  to  sell  personal  property, 

1524.  Partnership  interests  and  choses  in  action,  how  sold. 

1525.  Order  of  sale,  what  to  direct  and  what  to  be  first 

sold. 
1626     Sale  of  personal  property. 

^  1533.  (§  150.)  At  any  time  after  reoeiving  letters,  the 
exccator,  administrator  or  special  administrator  may  apply  to  the 
court  or  judge  and  obtain  an  order  to  sell  perishable  and  ether 
personal  "^TG^Tty  likely  to  depreciate  in  valuCy  or  which  will  in,' 
evr  loss  or  expense  by  being  kept,  and  so  much  other  personal 
property  as  may  be  necessary  to  pay  the  allowance  made  to  the 
family  of  the  decedent.  The  order  for  the  sale  may  be  made  with- 
out notice  ;  but  the  executor,  administrator  or  special  administra- 
tor is  responsible  for  the  property,  unless,  after  making  a  sworn 
return  and  on  a  proper  showing,  the  court  shall  approve  the  sale. 

Vide  §  1523  and  note. 

$  1533.  (^  150.)  If  claims  against  the  estate  have  been  al- 
lowed, and  a  sale  of  property  is  necessary  for  their  payment  or 
the  expenses  of  administration,  the  executor  or  administrator 
may  apply  for  an  order  to  sell  so  much  of  the  personal  property 
as  may  be  necessary  therefor.  Upon  filing  his  petition,  notice  of 
at  leaet  live  days  must  be  given  of  the  hearing  of  the  application, 
either  by  posting  notices  or  by  advertising.  He  may  also  make 
a  similar  application,  either  in  vacation  or  term,  from  time  to 
time,  so  long  as  any  personal  property  remains  in  his  hands  and 
sale  thereof  ie  necessary.  If  it  is  made  to  appear  for  the 
best  interest  of  the  estate,  be  may,  at  any  time  after  iiliug  the 
inventory,  in  like  manner  and  after  giving  like  notice,  applj 
for  and  obtain  an  order  to  sell  the  who)e  of  the  personal  property 
belonging  to  the  estate,  ichetker  necessary  to  pay  debts  or  not. 

Vide  %  1522. 

Stat.  1861, 639,  read :  '*  If  there  bo  delur  in  obtaining  such  order,  sucti 
property  may  be  sold  without  an  order  orsalo,"  instead  of  **  the  ord«9  of 
sale  may  be  nukde  without  notice." 
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Stat.  1860, 175,  read :  *' At  the  term  of  the  court  to  which  the  Inventory 
l8  returned,"  instead  of,  "  at  any  time  after  receiving  letters  " ;  alf>o,  omit- 
ted the  word, "  special " ;  also,  all  after  the  words,  ^*  family  of  the  dece- 
dent" 

Stat.  Ift*}!,  467,  was  the  same  as  Stat  1860,  omitting  therefirom  the  words* 
"and  if  be  deem  it  for  the  best  interest  of  the  estate,  he  may  at  any  time 
after  the  filing  of  the  inventory,  make  an  application  in  llico  manner,  and 
after  givfng  notice,  for  an  order  to  sell  the  wnole  of  the  personal  property 
belonging  to  the  estate." 

Stat  1865-6, 765-6,  read  as  follows :  "  S  4.  Perishable  property  of  any 
estate  may  be  sold  as  provided  by  law,  and  shall  include  all  personal 
property  which  is  likely  to  decrease  in  value,  or  become  worse  by  being 
kept,  or  is  subject  to  loss  or  expense,  so  that  it  shall  appear  to  be  for  the 
best  interest  of  tho  estate  that  the  same  sliould  be  sold  without  delay. 
Partnership  interests,  or  interests  belonging  to  any  estate  by  virtue  of  any 
partnership  formerly  existing,  and  choses  in  action,  may  be  sold  in  the 
same  manner  as  other  personal  property,  when  it  shall  appear  to  be  for 
the  best  interest  of  the  estate.  Before  confirming  the  sale  of  any  part* 
nership  Interest,  whether  made  to  the  surviving  partner  or  partners  or  lo 
any  other  person,  the  court  or  judge  shall  carefully  inquire  into  the  con- 
dition of  the  partnership  affairs,  and  shall  examine  the  surviving  partner 
or  partners,  if  he  or  they  shall  be  in  the  county  and  able  to  be  present  in 
court,  and  no  such  sale  shall  be  confirmed,  unless  the  same  shall  appear 
to  be  for  the  best  interest  of  the  estate." 

^  1524.  Partnership  interesls  or  iuterests  belongiog  to  any 
estate  by  virtae  of  any  partnership  formerly  existing,  interests  in 
personal  property  pledged,  and  choses  in  action,  may  be  sold  in 
the  same  manner  as  other  personal  property,  when  it  appears  to 
be  for  the  best  interest  of  the  estate.  Before  confirming  the 
sale  of  any  partnership  interest,  whether  made  to  the  snrviving 
partner  or  to  any  other  person,  the  conrt  or  jndge  must  carefully 
inquire  into  the  condition  of  the  partnership  affairs,  and  mast  ex- 
amine the  surviving  partner,  if  in  the  county  and  able  to  be 
present  in  court. 

Vide  note  to  §  1522. 

^  1525.  (^  151.)  If  it  appears  that  a  sale  is  necessary /<>r 
the  payment  of  debts  or  the  family  allowance^  or  for  the  best 
interest  of  the  estate  artef  the  persona  interested  in  the  property 
to  be  soldy  whether  it  is  or  is  not  necessary  to  pay  the  debts  or 
family  allowance ^  the  court  or  judge  must  order  it  to  be  made. 
In  making  orders  and  sales  for  the  payment  of  debts  or  family 
alloioance,  the  conrt  or  judge  must  so  direct,  and  such  articles  as 
are  not  necessary  for  the  support  and  subsistence  of  the  family 
of  the  decedent,  or  are  not  specially  bequeathed,  must  be  first 
sold.    Articles  bequeathed  must  not  be  sold  to  pay  debts  or 
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family  allowance^  until  all  other  personal  estate  has  been  ap- 
plied to  the  payment  thereof. 

Stat,  1861,  639,  and  1860, 175,  are  sabstantially  §  1525,  omitting  the  words 

ill  italics. 

Stat.  1851, 467,  omitted,  "  or  for  the  best  interest  of  the  estate  " ;  also* 

words  in  italics. 

13Cal.60d;  32  Gal.  667. 

^  1596.  ($§  152,  153.)  The  sale  of  personal  property  mnst 
he  made  at  pnblic  anction,  and  after  public  notice,  given  for  at 
least  ten  days,  by  notices  posted  in  three  public  places  in  the 
county,  or  by  publication  in  a  newspaper,  or  both,  containing  the 
lime  aud  place  of  sale,  and  a  brief  description  of  the  property 
to  be  sold ;  unless,  for  good  reason  shown,  the  probate  court  or 
judge  orders  a  private  sale,  or  a  shorter  notice.  Public  sales  of 
such  property  must  be  made  at  the  court-house  door,  at  the  rest' 
dcnce  of  the  decedent,  or  at  some  other  public  place,  but  no  sale 
shall  be  made  of  any  property  which  is  not  present  at  the  time  of 
selling  it,  unless  the  court  otherwise  order. 

Stat.  1861, 640,  contained  the  words, "  but  no  private  sale  shall  be  effect- 
ual foranv  purpose  till  the  same  Bhall  be  approved  by  the  probate  Judge" : 
also. ''  to  be  mentioned  in  the  notice,"  after  "  public  place  " ;  but  omitted 
italicized  words. 

Stat.  1855, 300,  substantiaUjr  same  as  Stat.  1861,  omitting  the  words,  "or 
a  shorter  notice." 

Vide  8 1517. 

10CaL119;  17  CaL  841. 
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ARTICLE  III. 

SUMMARY  SALES  OF  MINES  AND  MINING  INTERESTS. 

SECfTjON  1529.    Mines  may  be  sold,  how. 

1530.    Petition  for  sale,  who  may  file  and  what  to  contain. 
153L    Order  to  show  cause,  how  made  and  on  what  notice. 
1582.    Order  of  sale,>when  and  how  made. 
1538.    Farther  proceedings  to  confonn  to  articles  two  and 
four. 

^  15J39«  When  it  appears  from  the  inventory  of  the  estate  of 
any  decedent  that  his  estate  consists  in  whole  or  in  part  of  mines 
or  interests  in  mines,  sach  mines,  or  interests,  may  be  sold  under 
the  order  of  the  probate  court  having  jurisdiction  of  the  estate, 
as  hereinafter  provided. 

Stat.  1865-6, 359,  §  1,  Inserted  the  words,  "  or  of  shares,  interest  or  stocks 
in  a  mining  corporation,"  between  ''mines"  and  "sach  mines." 

22  Cal.  277. 

^  1530.  The  executor,  administrator,  or  any  heir  at  law,  or 
creditor  of  the  estate,  any  partner  or  member  of  any.  mining 
company,  in  which  interests  or  shares  are  held  or  owned  by  the 
estate,  may  file  in  the  probate  court  a  petition  in  writing,  setting 
forth  the  general  facts  of  the  estate  being  then  in  due  course  of 
administration,  and  particularly  describing  the  mine,  interest  or 
shares  which  it  is  desired  to  sell,  and  particularly  the  condition 
and  situation  of  the  mines  or  mining  interests,  or  of  the  mining 
company  in  which  such  interests  or  shares  are  held,  and  the 
grounds  upon  which  the  sale  is  asked  to  be  made. 

Stat.  1865-6, 359,  S  2,  same  in  substance. 

^  1531.  Upon  the  presentation  of  such  petition  the  probate 
judge  must  make  an  order  directing  all  persons  interested  to  ap- 
pear before  him  at  a  time  and  place  specified,  not  less  than  four 
nor  more  than  ten  weeks  from  the  time  of  making  such  order,  to 
show  cause  why  an  order  should  not  be  granted  to  the  executor 
or  administrator  to  sell  such  mines,  mining  interests,  shares  or 
stocks,  as  are  set  forth  in  the  petition  and  belonging  to  the  estate. 
A  copy  of  the  order  to  show  cause  must  be  personally  served  on 
all  persons  interested  in  the  estate,  at  least  ten  days  before  the 
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time  appointed  for  hearing  the  petition,  or  published  at  least  foar 
snccessive  weeks  in  each  newspaper  as  the  conrt  sball  specify. 
If  all  persons  interested  in  the  estate  signify  in  writing  their  as- 
sent to  sQch  sale,  the  notice  may  be  dispensed  with. 
Stat.  1865-6,  359,  §  3.    22  Cal.  277 

$  153^.  If,  upon  hearing  the  petition,  it  appears  to  the  satis- 
fuction  of  the  probate  jadge  that  it  is  to  the  interest  of  the  estate 
that  snch  mining  property  or  interests  of  the  estate  should  be 
sold,  or  if  it  appears  to  his  satisfaction  that  aivJmmediate  sale  is 
necessary  in  order  to  secure  the  just  rights  or  interests  of  the 
mining  partners  or  tenants  in  common,  in  which  such  shares  or 
property  are  held,  such  probate  judge  must  make  an  order 
autborizhig  the  executor  or  administrator  to  sell  such  mining 
interests,  mines  or  shares,  as  hereinafter  provided. 

Stat.  1865-6, 359,  S  4,  same  in  substance. 

^  1533.  After  the  order  of  sale  is  made,  all  further  proceed- 
ings for  the  sale  of  such  mining  property,  and  for  the  noticey  re- 
port and  conjirmation  thereof^  must  be  in  conformity  with  the 
provisions  of  article  four  of  this  chapter. 

Stat.  1865-6, 359,  §  5,  substituted,  "  laws  providing  for  the  sale  of  other 
real  property,  under  the  orders  of  the  probate  court,"  for  **  article  four  of 
this  chapter  " ;  also,  added  the  words,  '*  and  whenever  such  mining  Inter- 
3st  shall  consist  of  stocks  or  shares  held  and  owned  as  personalty,  such 
further  proceedings  for  the  sale  thereof,  after  the  order  of  f>ale,  shall  be  in 
conformity  with  the  law  providing  for  the  sale  of  other  personal  property 
of  an  estate." 
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ARTICLE    IV. 

THE    SALE    OF    REAL    ESTATE,   INTERESTS   THEREIN  AND    CON- 
FIRMATION THEREOF. 

Sxonox  1536.    To  sell  real  estate,  when. 

1537.    Verified  petition  for  sale,  what  to  contain  and  to 

what  it  may  refer. 
1533.    Order  to  persons  interested  to  appear. 

1539.  Copy  to  be  served,  assent  given,  or  publication  made. 

1540.  Hearing  after  proof  of  service.    Presentation  of 

claims. 

1541.  Administrator,  executor  and  witnesses  may  be  ex- 

amined. 

1542.  To  sell  real  estate  or  any  part,  when. 

1543.  Order  of  sale,  when  to  be  made. 

154^.    What  the  order  o(  sale  must  contain.     May  be  at 
public  or  private  sale. 

1545.  Interested  persons  may  apply  for  order  of  sale. 

Form  of  petition. 

1546.  To  deliver  copy  of  order  to  executor. 

1547.  Notice  of  sale. 

1548.  Time  and  place. 

1549.  Private  sale  of  real  estate,  how  made,  and  notice. 

Bids,  when  and  how  received. 
1560.    Ninety  percent,  of  appraised  value  must  be  offered. 

1551.  Purchase  money  on  sale  on  credit,  how  secured. 

1552.  Hearing  and  setting  aside  sale,  and  when  re^sale 

may  be  ordered. 

1553.  May  file  objections,  when  and  who. 

1554.  When  order  of  confirmation  is  to  be  made  and 

when  not. 

1555.  Conveyances. 

1556.  Order  of  confirmation,  what  to  state. 

1557.  Sale  may  be  postponed. 
155S.    Notice  of  postponement. 

1559.  Sale  of  real  estate  to  pay  legacies. 

1560.  W  here  payment  of  debts,  etc. ,  provided  for  by  w  ill. 
1C61.    Sale  without  order.    May  require  security. 

1562.  Where  provi  don  by  will  insufficient. 

1563.  Estate  subject  to  debts,  etc. 

1564.  Contribution  among  legatees. 
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1565.  Contract  for  purchase  of  lands  may  be  sold,  how. 

15G6.  Conditions  of  sale. 

1567.  Purchaser  to  give  bond. 

1568.  Executor  to  assign  contract. 

1569.  Sales  by  expcutors  or  administrators  of  lands  under 

mortgage  or  lien. 

1570.  The  holder  of  the  mortgage  or  lien  may  purchase 

the  lands.    His  receipt  to  the  amount  of  his  claim 
a  valid  payment. 

1571.  Administrator  and  executor  liable  for  misconduct 

iT#.6aIe. 

1572.  Fraudulent  Fales.    ' 

1573.  Limitation  of  actions  for  vacating  sale,  etc. 

1574.  To  what  cases  preceding  section  not  to  apply. 

1575.  Account  of  f  ale  to  be  returned. 

•  1576.    Executor,  etc.,  not  to  be  purchaser. 

^  1536.  (^  154.)  When  the  personal  estate  in  the  hands  of 
the  executor  or  administrator  is  exhausted  or  insufficient  to  pay 
the  allowance  of  the  family,  the  debts  outstanding  against  the 
decedent,  and  the  debts,  expenses  and  charges  of  administration, 
the  executor  or  administrator  may  sell  the  real  estate  for  that 
purpose,  upon  the  order  of  the  probate  court. 

Stat.  1861, 640. 

Stat.  1851,  467,  omitted  the  words,  "the  debts  outstanding  agrainst  the 
decedent";  also,  "expenses";  and  read:  "county  judge,"  instead  of 
"  probate  Court."  (Vide  Stat  186>-6,  359,  for  provisions  concerning  the 
summary  sale  of  mince  and  miuiug  interests  belonging  to  estate  of  de- 
ceased.) 

12  Cal.  200;  13  Cal.  576;  16  Cal.  500;  19  Cal.  207;  20  Cal.  124,  313;  22  Gal* 
275;  31  Cal.  bOo;  3i  Cal.  241 ;  3J  Cal.  665;  36  Cal.  CSO;  3D  Cal,  179. 

^  1537.  (i^  155.)  To  obtain  such  order,  he  must  present  a 
verified  petition  to  the  probate  court,  or  to  the  jud^o  at  chambers, 
setting  forth  the  amount  of  personal  estate  that  has  come  to  his 
hands,  and  how  much  thereof,  if  any,  remains  undisposed  of; 
the  debts  ontstanding  against  the  decedent,  as  fur  as  can  be 
ascertained  or  estimated  ;  the  amount  due  upon  the  family  al- 
lowance, or  that  will  be  due  after  the  same  has  been  in  force  for 
one  year;  the  debts,  expenses  and  charges  of  administration 
already  accrued,  and  an  estimate  of  what  will  or  may  accrue 
during  the  administration  ;  a  description  of  all  the  reul  estate  of 
which  the  decedent  died  seized  or  in  which  he  had  any  interest, 
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or  in  -which  the  estate  has  acquired  any  interest,  and  the  condition 
and  yalne  of  the  respective  portions  and  lots  thereof,  and 
whether  the  same  be  community  or  separate  property ;  the 
names  and  n^es  of  the  devisees,  if  any,  and  of  the  heirs  of  the 
decedent.  If  all  the  matters  above  enumerated  cannot  be  ascer- 
tained, it  must  be  so  stated  iu  the  petition 

Stat.  1861,  640,  read :  "  tlie  intestate."  instead  of, "  the  estate  thereof" ; 
also,  inserted  botween  "heirs  of  tlie  dece(l(  ut,"  and  "if  all  the  matters," 
the  words,  "  which  petition  shall  be  verified  by  tl)c  oath  of  the  party  pre- 
senting the  same ;  if  the  inventory  and  appraisement  on  file  contain  a  full 
description  of  the  personal  estate  of  ihc  deceased  and  of  sill  the  real  estate 
of  which  tlfio  testator,  or  intestate,  died  seized,  c.r  in  which  ho  had  any 
interest,  or  in  which  the  estate  has  acquired  anj'  intorcgr,such  inventory, 
by  a  proper  reference,  may  be  made  a  part  (f  th6  petition  for  a  description 
oirtlic  personal  estate,  or  real  estate,  or  both,  and  if  thu  same  bo  full  as  to 
all  property,  except  property  RuhsequenLly  discovered  or  subsequently 
received,  such  reference  may  be  had  totlio  inventory,  and  the  additional 
property  may  bo  set  forth  in  the  petition." 

Stat  1851. 487,  read :  "  To  obt»in  such  order,  he  shall  present  a  petition 
to  the  probate  court,  setting  forth  the  amount  of  personal  estate  tnat  has 
come  to  his  hands,  and  how  much  thereof,  if  any,  remains  undisposed  of, 
the  debts  outstanding  agninst  the  deceased  as  far  as  tlie  same  can  bo  aB« 
certafaicd,  a  description  of  all  tht-  real  estate  of  which  the  testator  or  in- 
testate died  .seizc'i,  and  the  condition  and  value  of  tho  respective  portions 
and  lots,  tiio  names  and  ages  of  tlie  devisees,  if  any,  and  of  the  hciisof  the 
deceased,  wliich  petition  shall  be  veriUcd  by  the  oath  of  tho  party  pre- 
senting the  same." 

13  Cal.  676;  16  Cal.  500;  19  Cal.  207,  410;  20  Cal.  123,  313;  31  Cal.  570;  33 
Cal.665;  Sd  Cal.  639. 

^  1538.  ,$  15G.)  If  it  appears  to  the  court  or  judge,  from 
such  petition,  that  it  is  necessary  to  sell  the  whole  or  some  por- 
tion of  the  real  estate  for  the  purposes  and  reasons  mentioned 
in  the  preceding  section,  or  any  of  them,  such  petition  must  be 
filed  and  an  order  thereupon  made,  directing  all  persona  in- 
terested in  the  estate  to  appear  before  the  court,  at  a  time  and 
place  specified,  not  less  than  four  nor  more  than  ten  weeks  from 
the  time  of  making  such  order,  (o  sbov?"  cause  vi^hy  an  order 
should  not  be  granted  to  the  executor  or  administrator  to  sell  so 
much  of  the  rerJ  estate  of  the  decedent  as  is  necessary. 

Stat.  1861,  640. 

Stat.  1851,468  read:  "  §156.  If  it  shall  appear  by  such  petition  that 
there  is  )  ot  suliicicnt  personal  estate  in  the  hands  of  tho  executor  or  ad- 
ministrator to  pay  ihe  allowance  to  tho  family,  the  debts  outstanding 
against  the  deceased,  and  the  expenses  of  adniinistynfion,  and  that  it  is 
necessary  to  sell  tljc  whole  or  some  portion  of  the  real  estate  for  the  pay- 
ment of  such  d(  brs,  ihe  probate  juclgc  sh;;ll  tliereupon  make  an  order 
directing  all  i>cr3ons  interested  to  appear  bcf<ire  him  at  a  time  and  place 
spcciflcdf,  not  less  than  four,  nor  more  than  ten  woeltsfrom  the  time  of 
malci^?  such  order,  to  show  cause  why  an  order  should  not  bo  granted 
to  the  executor  or  admiiistrator  to  sell  ^-o  much  of  the  real  estate  of  the 
deceased  as  shall  be  necessary  to  pay  such  debts.' 
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7  Cal.  229;  9  Cal.  195:  13  Cal.  576;  16  Cal.  500;  19  Cal.  162;  20  ^al.  124, 
313  •  33  Cal.  54 ;  36  Cal.  690.. 

^  1539.  ($$  157, 15d.)  A  copy  of  the  order  to  show  cause 
must  be  personally  served  on  all  persons  interested  in  tbe  estate 
and  on  any  general  guardian  of  any  minor,  devisee  or  heir  of  the 
decedent  resident  in  the  county,  at  least  ten  days  before  the  time 
appointed  for  hearing  the  petition,  or  must  be  published  at  least 
four  successive  weeks,  in  such  newspaper  as  the  court  or  judge 
shall  direct.  The  notice  is  served  if  the  publication  is  completed 
ten  days  before  the  day  set  for  hearing.  If  all  persons  interested 
in  the  estate  ^'ot«  in  the  petition  for  the  scdcy  or  signify  in  writing 
their  assent  thereto,  the  notice  may  be  disx)ensed  with. 

Stat  1861, 641,  §S  157, 15!),  read :  "  §  157.  A  copy  of  such  order  to  show 
cause  shall  bo  personally  served  on  all  persons  interested  m  iht  estate,  at 
least  ten  days  before  the  time  appointed  for  hearing  the  petltlun,  or  shadl 
he  pnblished  at  least  four  successive  weeks  in  some  newspaper,  as  the 
court  or  jadge  shall  order;  i>rootded,  however,  if  all  persons  interested 
in  the  estate  shall  signify  in  writing  their  assent  to  such  sale,  the  notice 
may  be  dii^pensed  with.'* 

"  §  159.  If  any  of  the  devisees,  or  heirs,  of  the  deceased,  are  minors,  and 
have  a  general  guardian  in  tlie  county,  a  copy  of  the  order  shall  be  served 
upon  the  guardiun  at  least  ten  davs  before  the  actual  hearing.  If  they 
have  no  guardian,  the  court  or  judge  shall,  at  the  time  of  filing  the  peti- 
tion, or  before  proceeding  to  act  upon  the  petition,  appoint  som'  disinter- 
ested person  tboir  attorney,  for  the  sole  purpose  of  appearing  for  them 
and  taking  care  of  their  inti-rest  in  the  proceeuings.  1  he  court  may,  also, 
upon  the  licaring,  if  it  be  deemed  necessary,  appoint  such  attorney  for 
the  heirs,  or  devisees,  if  they  are  unrepresented,  wlietherminore,  or  other- 
wise, and  may  likewise  appoint  an  attorney  for  the  creditors,  if  they  are 
unrepresented.  1  f  such  guardian  of  the  minors,  or  such  attorney  for  mi- 
nors, oiiothcrs,  appear  on  th'^  hearing,  such  appearance  shall  be  evidence  of 
seryice  of  notice  upon  such  guardian,  or  attorney.*' 

Stat.  1851, 468,  omitted  iVom  Sttit.  1861,  g  159,  all  after  the  word,  '"pro- 
ceedings," and  "guardian"  instead  of  *' attorney";  also  omitted  the 
words, "  at  least  ten  days  before  the  actual  hearing  " ;  also,  at  the  time  of 
filing  the  petition  ";  §  157,  was  same  as  %  157,  Stat  1861,  omitting  the 
words  "or  judge." 

Stat  1863-4. 367,  §^3,  read :  "  Whenever  all  the  heirs  of  a  deceased  per 
son  are  of  fail  age,  the  probate  court  having  jurisdiction  of  the  estate  of 
such  decea.sed  person  shall  have  authority,  on  the  written  petition  or  con- 
sent of  all  the  heirs,  to  order  a  sale  of  the  whole  or  any  part  of  the  real  es- 
tate belonging  to  such  deceased  person;  and  in  such  case  the  petition  for 
such  salo  need  only  set  forth  the  fact  of  such  consent  of  the  majority  of 
such  petitioners,  and  describe  the  premises  to  he  sold,  with  reasonable 
certainty." 

16  Cal.  503 :  20  Cal.  124;  33  CaL  5L 

$  1540.  (^  158.)  The  probate  court,  at  the  time  and  place 
appointed  in  such  order,  or  at  such  other  time  to  which  the  hear* 
ing  may  be  postponed,  upon  satisfactory  ^xoot  of  personal  service 
or  publication  of  a  copy  of  the  order,  by  affidavit  or  otherwise,  it 
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the  consent,  in  writing,  to  snch  sale  of  all  parties  interested  is 
not  fled,  mnet  proceed  to  hear  the  petition,  and  hear  and  ex- 
amine the  allegations  and  proofs  of  the  petitioners,  and  of  all 
persons  interested  in  the  estate  who  may  oppose  the  application. 
All  claims  afraiost  the  decedent  not  before  presented,  if  the 
period  of  presentation  has  not  elapsed,  may  be  presented  and 
passed  upon  at  the  hearing. 

Stat.  1861,  641,  added  the  words,  "and  If  approved  by  the  executor,  or 
administrator,  and  the  probate  judge,  shall  not  be  subject  to  review  ex- 
cept on  appeal  " :  also,  read :  "  due  "  instead  of, "  personal  " ;  also,  read : 
'*  or  upon  nling  the  consent  in  writing  to  such  sale  of  all  panics  inter 
ested  ' ;  instead  of,  "  if  the  consent  in  writing  to  such  sale  of  all  parties 
interested,  is  not  filed  *' :  also  Inserted  the  words,  "  and  if  such  consent  be 
not  filed,"  between  "  hear  the  petition  "  and  "  and  hear  and  examine  *' ; 
also,  the  words,  "  as  provided  in  this  act,*'  after  "  presentation." 

Stat  1851,  468,  was  same  as  Stat  1861,  omitting  therefrom  all  after  the 
words,  "  oppose  the  application  " ;  also,  the  word,  "  satisfiactory." 

7Cal.239;20Cal.l24,318. 

^  1541.  (§  160.)  The  executor,  administrator  and  witnesses 
may  be  examined  on  oath  by  either  party,  and  process  to  compel 
them  to  attend  and  testify  may  be  issued  by  the  probate  judge, 
in  the  same  manner  and  with  like  effect  as  in  other  cases. 

Stat.  1851,  46S,  read :  "  The  executor,  or  administrator,  may  be  exam- 
ined on  oath  and  witnesses  may  be  examined  by  either  party,  and  process 
to  compel  their  attendance,  and  testimony  may  be  issued  by  the  probate 
Judge,  in  the  same  manner  and  with  like  effect  as  in  other  causes.  * 

^  1543.  (^  161.)  If  it  appears  necessary  to  sell  a  part  of  the 
real  estate,  and  that  by  a  sale  thereof  the  residue  of  the  estate, 
real  or  personal^  or  some  specific  part  thereof,  would  be  greatly 
injured  or  diminished  in  value,  or  subjected  to  expense,  or 
rendered  unprofitable,  or  that  after  any  such  sale  the  residue 
would  be  so  small  in  quantity  or  value,  or  would  be  of  such  a 
character  with  reference  to  its  future  disposition  among  the  heirs 
or  devisees,  as  clearly  to  render  it  for  the  best  interest  of  all  con- 
cerned that  the  same  should  be  sold,  the  court  may  authorize  the 
sale  of  the  whole  estate,  or  of  any  part,  thereof  necessary  and  for 
the  best  interest  of  all  concerned. 

Stat  1865-6, 766,  was  Bubstanttally  the  same,  adding  the  words,  "  and 
the  court  may  confirm  such  sale  of  the  whole  estate  or  of  a  specific  part 
thereof;  provided,  the  necessity  or  expediency  of  such  sale  as  already  de- 
fined in  this  section,  be  set  forth  in  the  return  of  sale,  and  be  estab- 
lished on  the  hearing;  and  the  sale  so  confirmed  shall  be  valid";  but 
omitted  the  words,  "  or  personal." 

Stat  1861, 642,  omitted  the  words,  "  or  that  after  any  such  sale  the  res- 
idue would  be  so  small  in  quantity  or  value,  or  woald  he  of  suoh  a  char- 
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acter  with  reference  to  its  future  disposition  among  the  heirs  or  deviseMf 
as  clearly  to  render  It  for  the  best  interest  of  all  concerned  that  the  same 
should  be  sold,'* 

Stat.  1851, 468,  read :  "  If  it  shall  appear  to  the  court  that  it  is  neces- 
sary to  sell  a  part  of  the  real  estate,  and  thut  by  a  sale  of  such  part  the 
residue  of  the  ei*tatc,  or  some  specific  part  or  piece  thereof,  would  be 
greatly  Injured,  the  court  ma}'  authorize  the  sale  of  the  whole  estate,  or 
of  such  part  thereof  as  may  be  judged  necessary,  and  roost  for  the  inter* 
ests  of  all  concerned.'' 

29  Cal.  42. 

$  1543.  ($  162.)  If  the  conrt  is  satisHed,  after  a  fall  hear- 
ing upon  the  petition  and  an  examination  of  the  proofs  and  alle- 
gations of  the  parties  interested,  that  a  sale  of  the  whole  or  some 
portion  of  the  real  estate  is  necessary,  for  any  of  the  causes  men- 
tioned in  this  article,  or  if  such  sale  be  assented  to  by  all  the  per- 
sons interested,  an  order  must  be  made  to  sell  the  whole,  or  so 
much  and  sach  parts  of  the  real  estate  described  in  the  petition, 
as  the  court  shall  judge  necessary  or  beneficial. 

Stat.  1861, 642,  read :  "sections  155  and  161  of  this  act,"  Instead  of 
*•  this  article." 

Stat  1851, 468,  read :  "  probate  iudge,"  for  '•  court " ;  also,  for  the  pay- 
ment of  the  allowance  of  the  family  and  all  valid  claims  against  the  de- 
ceased, and  charges  of  the  administration,"  instead  of,  "  for  any  of  the 
causes  mentioned  in  this  article." 

20  Cal.  124 ;  21  Cal,  31 ;  33  Cal.  54, 665 ;  36  Cal.  690 ;  39  Cal.  184. 

$1544.  ($163.)  The  order  of  sale  must  describe  the  lands 
to  be  sold  and  the  terms  of  sale,  which  may  be  for  cash,  or  on  a 
credit  not  exceeding  one  year,  payable  in  gross  or  in  installments, 
and  in  tuck  kind  of  money,  with  interest,  as  the  coart  may 
direct.  The  land  may  be  sold  in  one  parcel  or  in  subdivisions, 
as  the  executor  and  administrator  shall  judge  most  beneficial  to 
the  estate,  unless  the  court  otherwise  specially  directs.  If  it  ap- 
pears that  any  part  of  such  real  estate  has  been  devised  and  not 
charged  in  such  devise  with  the  payment  of  debts  or  legacies,  the 
court  must  order  the  remainder  to  be  sold  before  that  so  devised. 
Every  such  sale  mnst  be  ordered  to  be  made  at  public  auction, 
unless,  in  the  opinion  of  the  conrt,  it  would  benefit  the  estate  to 
sell  the  whole  or  some  part  of  such  real  estate  at  private  sale ; 
the  court  may,  if  the  same  is  asked  for  in  the  petition,  order  or 
direct  such  real  estate  or  any  part  thereof,  to  be  sold  at  either 
public  or  private  sale,  as  the  executor  or  administrator  shall 
judge  to  be  most  beneficial  for  the  estate.  If  the  executor  or  ad- 
ministrator neglects  or  refuses  to  make  a  sale  under  the  order 
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aad  stB  directed  therein,  he  may  be  compelled  to  sell,  bj  order  of 
the  court,  made  on  motion,  after  due  notice,  bj  anj  partj 
interested. 

Stat.  1861,  642,  read :  "  that  part  descended  to  heirs '*  Instead  of,  "  the 
remainder";  also,  "shall  specify,"  instead  of,  "  must  describe  " ;  and 
omitted  the  words,  *'  aud  as  directed  therein." 

Stat.  1851 .  469,  read :  "  the  order  shall  specify  the  lands  to  be  sold  and 
the  terms  <»f  K:»Ie,  which  may  be  cither  for  cash  or  on.  a  credit  itot  exceed- 
ing six  moijMis,  as  the  court  may  direct.  If  it  appears  that  any  part  of 
eucli  real  csi.^i,e  tias  l>eeu  devised,  and  not  charged  In  such  devise  with 
the  payment  of  del)ts,  the  Court  shall  order  that  part  descended  io  heir* 
to  be  sold,  htfore  that  so  devised." 

20  CaL  Uii  SI  Cal.  606;  39  Cal.  184. 

(  154:5.  ($  164.;  If  the  executor  or  administrator  neglects 
10  apply  for  an  order  of  sale  when  it  is  necessary,  any  person 
may  make  application  therefor,  in  the  same  manner  as  the  exec- 
utor or  adminiatrator,  and  notice  thereof  must  be  given  to  the  ex- 
ecutor or  administrator,  before  the  hearing.  The  petition  of  such 
applicant  must  contain  as  many  of  the  matters  set  forth  in  sectioB 
fifteen  hundred  and  thirty-seven  as  he  can  ascertain,  and  the 
decree  of  sale  must  iix  the  period  of  time  within  which  the  exec- 
utor or  administrator  must  make  the  sale. 

Stat.  1861,  642,  inserted  the  words,  "  interested  In  the  estate,"  between 
"person  "  and  "  may  make." 

Stat.  ISdl,  469,  was  same  as  Stat.  1861,  omitting  therefrom  all  after  the 
word*,  "1)61^0  the  hearing." 

^  1546.  (^  165.)  Upon  making  the  order  mentioned  in  the 
last  section,  a  certified  copy  of  the  order  of  sale  must  be  delivered 
by  the  court  or  the  clerk  to  the  executor  or  admiuistrator,  who  ia 
thereupon  authorized  and  required  to  sell  the  real  estate  a» 
directed. 

Stat.  ISei,  643. 

Stat  1851, 469,  omitted  the  words,  "*  or  tbe  clerk. '^ 

9  Cal.  196 ;  10  Cal.  119 ;  17  Cal.  344 ;  22  Cal.  214 ;  33  Cal.  sa 

$  1547.  (^166.)  When  a  sale  is  ordered,  and  is  to  be  made 
at  public  auction,  notice  of  the  time  and  place  of  sale  must  be 
posted  in  three  of  the  most  public  places  in  tbe  county  in  which 
the  land  is  situated,  and  published  in  a  newspaper,  if  there  be  one 
printed  in  the  same  county,  but  if  none,  then  in  such  paper  as 
the  court  may  direct,  for  three  weeks  successively  next  before 
C.  €.  P.- 
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the  sale  ;  the  lands  and  tenements  to  be  sold  must  be  described 
with  common  certainty  in  the  notice. 

Stat.  1865-6,  766 

Stat.  1851, 469,  omitted  (be  words,  *'and  la  to  be  made  at  public- auc- 
tion." 

^  1548.  (^  ]67.)  Sales  at  public -auction  mnst  be  made  in 
the  county  where  the  land  is  situated,  but  when  the  laud  is  sita- 
ated  in  two  or  more  counties  it  may  be  sold  in  eiilier.  The  sale 
must  be  made  between  the  hours  of  nine  o'clock  in  tlie  nmrning 
and  the  setting  of  the  sun  on  the  same  day,  and  must  be  made  on 
the  day  named  in  the  notice  of  sale,  unless  the  same  is  postponed. 

Vide  S  1550  and  note. 

$  1549.  ($  1 67.)  When  a  sale  of  real  estate  is  ordered  to  be 
made  at  private  sale,  notice  of  the  same  mnst  be  posted  up  in 
three  of  the  most  public  places  in  the  county  in  which  the  land  is 
situated,  and  published  in  a  newspaper,  if  there  be  one  piinted  in ' 
the  same  county —  if  none,  then  in  such  paper  as  the  court  may 
direct — for  two  weeks  successively  next  before  the  day  on  or  after 
which  the  sale  is  to  be  made,  in  which  the  lands  and  tenements 
to  be  sold  must  be  described  with  common  certainty.  The  notice 
must  state  a  dav  on  or  after  which  the  sale  will  be  made,  and  a 
place  where  offers  or  bids  will  be  received.  The  day  last  referred 
to  mnai  be  at  least  fifteen  days  from  the  first  publication  of 
notice,  and  the  sale  must  not  be  made  before  that  day,  but  must 
be  made  within  six  months  thereafter.  The  bids  or  offers  most 
be  in  writing,  and  may  be  left  at  the  place  designated  in  the 
notice,  or  delivered  to  the  executor  or  administrator  personally, 
or  may  be  filed  in  the  office  of  the  clerk  of  the  probate  court, 
to  which  the  return  of  sale  mnst  be  made,  at  any  time  after  the 
first  publication  of  the  notice  and  before  the  making  of  the  sale. 
If  it  is  shown  that  it  will  be  for  the  best  interest  of  tiie  estate,  the 
court  or  judge  may,  by  an  order,  shorten  the  time  of  noticet 
which  shall  not,  however,  be  less  than  one  week,  and  may  pit>- 
vide  that  the  sale  may  be  made  on  or  after  a  day  less  than  fifteen 
but  not  less  that  eight  days  from  the  first  publication  of  the 
notice,  in  which  case  the  notice  of  sale  and  the  sale  may  be  made 
to  corroepoud  with  such  oi'der* 

Vide  §  1550  and  note. 
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^  1550.  ($  167.)  No  Bale  of  real  estate  at  private  sale  shall 
be  confirmed  by  the  court,  unless  the  sum  oifered  is  at  lest  ninety 
per  cent  of  the  appraised  value  thereof,  nor  unless  such  real 
estate  has  been  appraised  v^itbin  one  year  of  the  time  of  such 
sale.  If  it  has  not  been  so  appraised,  or  if  the  court  is  satisfied 
that  the  appraisement  is  too  high  or  too  low,  appraisers  must  be 
appointed,  and  they  must  make  an  appraisement  thereof  in  the 
same  manner  as  in  case  of  an  original  appraisement  of  an  estate. 
This  may  be  done  at  any  time  before  the  sale  or  the  confirmation 
thereof. 

Vide  §  1548-9. 

Stat.  1865-6, 766,  substantially  the  same,  addtnfr  the  words,  *'  as  provided 
by  law  "  to  S  1548;  also  using  tho  woi-d,  '•  and  "  for  "  or,"  before  "  may  be 
filed."  in  8  154.9;  also,  usinythe  words,  "of  the  inventory,"  for  "of  an 
estate."  after  "  appraisement"  in  §  1550. 

Stat.  1863-4, 370,  read :  *'  §  16.  Sach  sale  shall  be  made  in  the  county 
where  the  land  is  situated;  but  when  the  tract  of  land  is  situated  in  two  or 
more  counties  it  may  be  sold  in  either  of  said  counties.  The  sale  shall  be 
made  between  the  hours  of  nine  o'clock  in  themurning  ani  tho  setting  of 
the  sun  on  the  same  day,  and  shall  bo  at  public  auction,  unless  the  court 
shall  have  ordered  that  the  real  estate,  or  some  part  thereof,  may  be  sold 
at  either  public  or  private  sale ;  but  the  same  shall  nut  be  sold  at  private 
sale  until  at  least  one  week  qfter  notice  of  the  terms  of  sale  and  of  tho  time 
not  less  than  one  week^toithm  which  offers  or  bids  will  be  received,  ahall 
have  been  given  according  to  law  as  In  case  of  sales  at  public  auction; 
nor  shall  scch  sale  at  private  sale  be  made  unless  the  real  estate  to  be  sold 
shall  have  been  appraised  within  a  year  previous  to  the  time  of  such  sale, 
nor  shall  the  same  be  sold  at  private  s^le  for  any  sum  more  than  ten  per 
cent,  less  than  the  appraised  value  thereof.  If  said  real  estate  has  not 
been  so  appraised,  or  if  the  court  shall  bo  satisfied  that  the  appra'semcnt 
is  too  tiiy.\\  or  too  low,  appraisers  shall  be  appointed,  and  they  shall  make 
an  appraisement  thereof,  in  the  samo  manner  as  in  the  case  ot  the  ap- 
praisement of  the  inventory. 

Stat  1861, 643  was  same  as  Stat  1663-4,  omitting  therefrom  the  words  in 
Italics. 

Stat  1851,  469,  read:  "such  sale  shall  be  in  the  county  where  the 
lands  are  situated,  at  public  auction,  between  the  hours  of  nine  o'clock 
lu  tho  morning,  and  the  setting  of  the  sun  the  same  day." 

39  Cal.  307. 

^1551.  (}  168.)  The  executor  or  administrator  must, -when 
the  sale  is  made  upon  a  credit,  take  the  notes  of  the  pnrc baser 
for  the  purchase  money,  with  a  mortgage  on  the  property  to 
secure  their  payment. 

^  155S.  ($  169.)  The  executor  or  administl'ator,  after  mak- 
ing any  sale  of  real  estate,  must  make  a  return  of  his  proceed- 
ings to  the  probata  court,  which  must  be  filed  in  the  office  of  the 
clerk,  at  any  time  subsequent  to  the  sale,  either  in  term  or  vaca- 
tion.   If  the  sale  is  made  at  public  auction,  and  the  return  made 
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aad  filed  on  or  before  the  first  day  of  the  next  term  thereafter, 
no  notice  is  required  of  sach  return  or  of  the  heariDg  tliereof,  but 
the  hearing  may  be  had  upon  the  firat  day  of  the  term,  or  any 
Bubeequent  day  to  which  the  same  may  be  postponed.   If  the  sale 
be  not  made  at  public  anction,  or  if  made  ap  public  auction  a 
hearing  upon  the  return  of  proceedings  be  asked  for  in  the  re- 
turn, or  is  brought  on  for  a  hearing  upon  a  day  before  the  first 
day  of  the  next  term  thereafter,  or  upon  any  other  day  than  the 
first  day  of  the  next  term  after  such  sale,  the  court  or  judge 
must  fix  the  day  for  the  bearing,  of  which  notice  of  at  least  ten 
days  must  be  given  by  the  clerk,  by  notices  posted  in  three  pub- 
lic places  in  the  county,  or  by  publication  in  a  newspaper,  or 
both,  as  the  court  or  judge  shall  direct,  and  must  briefly  indicate 
the  land  sold,  the  sum  for  which  it  was  sold,  and  must  refer  to 
the  return  for  further  particulars.     Upon  the  hearing,  the  court 
must  examine  the  return  and  witnesses  in  relation  to  tbe  same, 
and  if  the  proceedings  were  unfair,  or  the  sum  bid  disproportion- 
ate to  the  value,  and  if  it  appear  that  a  sum  exceeding  such  bid 
at  least  ten  per  cent.,  exclusive  of  the  expenses  of  a  new  sale, 
may  be  obtained,  the  court  may  vacate  the  sale  and  direct 
another  to  be  had,  of  which  notice  must  be  given,  and  the  sale 
in  all  respects  conducted  as  if  no  previous  sale  had  taken  place  ; 
if  an  offer  ten  per  cent,  more  in  amount  than  that  named  in  the 
return  be  made  to  the  court  in  writing,  by  a  responsible  person, 
it  is  in  tbe  discretion  of  the  court  to  accept  such  oifer  and  confirm 
the  sale  to  such  person,  or  to  order  a  new  sale. 

Stat  1863-4, 370,  Bubstantiallv  the  same,  inserting  the  words, "  and  may 
examine,"  before  "  wltneasses^' ;  also  "  tlie  court  shall  be  or  the  opinion 
that,"  between  *'  and  if,"  and  "  the  proceedings." 

Stat  18fil,  643,  read :  '*  §^  169.  The  executor,  or  administrator,  making 
any  sale  of  any  real  estate,  shall  at  the  next  term  of  the  court  ilicrcnflcr,  or 
at  any  subsequent  iitting  qf  the  court  after  making  any  such  salty  upon  nO' 
tice  Cif  at  least  ten  days,  to  be  given  in  such  manner  as  the  courts  or  the 
fudge  may  direct,  malce  a  return  of  his  proceedings  to  the  probate  court, 
who  shall  examiiie  the  same,  and  if  the  court  shall  be  of  tlie  opinion  that 
the  proceedhigs  were  unfair,  or  the  sum  bid  is  disi)ro])Oitionatc  to  the 
value,  and  that  a  sum  exceeding  such  bid  at  least  ten  per  ce>it.  exclusive 
of  the  expenses  of  n  new  sale  may  bo  obtained,  ho  shall  vacate  said  sale, 
and  direct  another  tu  be  had,  of  which  notice  shall  be  given,  and  the  sale 
shall  be,  in  all  respects,  conducted  as  if  no  previous  wle  had  taken  place; 
provided^  that  if  an  offer  of  ten  per  cent,  or  morCt  exclusive  of  the  expense* 
of  anew  sale,  be  made  to  the  court, in  writing,  by  a  responsible  person,  it 
snail  be  in  the  discretion  of  the  court  to  accept  such  ojffer  and  confirm  the 
sale  to  such  person^  or  to  order  a  new  sale,''  * 
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Stat  18SI,  4&t,  same  as  Stat.  1861,  omitting  tTierefh>m  the  wor6s  in  Ital- 
ics, and  asiug  *" probate  "  jadge  for  '^  probate  court'* 

20  Cal.  125. 

^  1533.  ($  170.)  When  rettim  of  the  sale  is  made  and  Gied, 
any  person  interested  in  the  estate  may  file  written  oi>jei'tions  to 
the  confirmation  thereof,  and  may  be  heard  thereon,  when  the 
retarn  is  beard  by  the  conrt  or  judge,  and  may  produce  witne&eee 
in  support  of  his  objections. 

Stat.  1861, 644,  read :  "  beard  on  said  first  day  of  tT»e  term  subscqwent  to 
tbc  sale,  or  any  subsequent  day  to  whicb  the  matter  may  be  couiinued, 
or  upon  any  day  that  may  be  fixed  by  the  order  of  tho  coarl.  or  judge, 
and  may  product*  >!ritnesaes  in  support  of  his  objections,"  for  tbc  balance 
of  the  section  atler  **  and  may  be. 

Stat.  1851, 460,  read : "  When  the  return  of  the  sale  is  made,  any  person, 
interested  in  tbc  estate  maj'  file  written  objections  to  the  coutlrmation 
of  the  sale,  and  may  be  heard  and  may  produce  witnesses  in  support  ol 
his  objections.** 

9  Cal.  128. 

^  1554k  (^  171 .)  If  it  appears  to  the  court  that  the  sale  was 
legally  made  and  fairly  conducted,  and  that  the  sum  bid  was  not 
disproportionate  to  the  value  of  the  property  sold,  and  that  a 
greater  sum,  as  above  specified,  cannot  be  obtained,  or  if  the  in- 
creased bid  mentioned  in  section  fifteen  hundred  and  fifty- two  be 
made  and  accepted  by  the  court,  the  court  must  make  an  order 
confirming  the  sale,  and  directing  conveyances  to  be  executed^ 
The  sale,  from  that  time,  is  confirmed  and  valid,  and  a  certified 
copy  of  the  order  confirming  it  and  directing  conveyances  to  be 
executed,  must  be  recorded  in  the  office  of  the  recorder  of  the 
county  within  which  the  land  sold  is  situated.  If,  after  the  con- 
firmation, the  purchaser  neglects  or  refuses  to  comply  with  the 
terms  of  sale,  the  court  may,  on  motion  of  the  executor  or  ad- 
ministrator, and  after  notice  to  the  purchaser,  order  a  re  sale  to 
be  made  of  the  property.  If  the  amount  realized  on  snch  re«sale 
does  not  cover  the  bid  and  the  expenses  of  the  previous  sale,  snch 
purchaser  is  liable  for  the  deficiency  to  the  estate, 

Stat  1861, 644,  inserted  the  words,  "  or  if  disproportionate  '*  between 
"  sold  "  anJ  "  and  that  a  greater  sum  " ;  also  read,  '*  advance  "  instead 
of '*  increa.sed  " ;  also,  "order  a  new  sale  of  the  property  sold  to  such 
purchaser,'*  instead  of,  "  order  a  re-sale  to  be  made  of  the  property." 

Stat  1866, 20,  omitted  the  words,  "  or  if  the  increased  bid  mentioned  in 
section  lS5i  be  made  and  accepted  by  the  court " :  also  all  atler  the 
'Word*.  "  land  sold  is  situated  ";  and  read,  *'  certified  copy  of  the  order 
authorizing  the  sale,  and  ot  the  order  confirming  the  same  and  directing 
conveyances  to  be  executed,"  instead  of  **  certified  copy  of  the  order 
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conflrmlng  it,  and  directing  conveyances  to  be  executed  " ;  also  inserted 
the  words,  "  or  if  disproportionate  "  between  "sold"  and  "  and  that  a 
greater  sum." 

Stat.  1851,  470,  omitted  all  after  the  words,  "confirmed  and  valid"; 
also  the  words,  "  or  if  the  increased  bid  mentioned  in  section  1652  be 
maclo  and  accented  hy  the  court  " ;  also  inserted  tlio  words,  "or  If  dis- 
proporlionatc/  as  supra, 

9  Cal.  128, 197;  19  Cal,  410;  20CaI.  124;  33  Cal.  M;  39  Cal.  184, 

J  1555.  ($  172.)  Conveyances  must  tbereapoD  be  execated 
to  the  purchaser  by  the  executor  or  administrator,  and  they  most 
refer  to  the  orders  of  the  probate  court  authorizing  and  confirm- 
ing the  sale  of  the  property  of  the  estate,  and  directing  convey- 
ances thereof  to  be  executed,  and  to  the  record  of  the  order  of 
coutirmution  in  the  office  of  the  county  recorder,  either  by  the 
date  of  such  recording,  or  by  the  date,  volume  and  page  of  the 
record,  and  such  reference  shall  have  the  same  effect  as  if  the 
order  were  at  large  inserted  in  the  conveyance.  Conveyances 
so  made  convey  all  the  right,  title,  interest  and  estate  of  the  dece- 
dent, in  the  premises,  at  the  time  of  his  death  ;  if,  prior  to  ike 
sale,  by  operation  of  law  or  otherwise,  the  estate  has  acquired 
any  right,  title  or  interest,  in  the  premises,  other  than  or  In  ad- 
dition to  that  of  the  decedent  at  the  time  of  his  death,  such 
right,  title  or  interest,  also  passes  by  such  conveyances. 

Stat.  1861, 644,  read :  "testator  or  intestate  "  instead  of  "  estate,"  oc- 
curring aftor  '•  pr  »pertv  of  the  " ;  also,  of  such  onbTs  "  instead  of  "  the 
order  of  confirmation  ''^;  also,  "  testator  or  intestate  "  instead  of  "  dece- 
dent." 

Stat.  1856, 20,  was  same  as  stat.  1861,  omitting  therefVom  all  after  the 
w^ords,  "  time  of  his  death  " ;  also  the  words,  **  either  l»y  the  dHte  of  such 
recording,  or  by  the  date  and  volume  and  page  of  such  record." 

Stat  1851, 47(^,  road ;  "  Such  conveyances  shall  thereupon  be  executed 
to  the  purchaser  by  the  executor  or  administrators.  Ihcy  shall  contain 
and  si-t  forth  nt  large  the  originnl  order  authorizing  a  i«ule,  and  the  order 
confirming  the  same,  and  directing  ih*^  conveyance,  and  tiiey  shall  be 
deomt'd  to  convey  all  the  estate,  rights  and  interest  in  the  preuiiscs  of  tho 
testator  or  intestate,  and  at  the  time  of  his  death." 

9  Cal.  128;  19  Cal.  410;  20  CaL  126;  21  Cal.  44;  39  CaL  184. 309. 

^  1556.  ($  173.)  Before  any  order  is  entered  confirming 
the  sale,  it  must  be  proved  to  the  satisfaction  of  the  court  that 
notice  was  given  of  the  sale  as  prescribed,  and  the  order  of  con- 
firmation must  show  that  such  proof  was  made. 

19  Cal.  410 ;  20  Cal.  317 ;  33  Cal.  54. 

^  1557.     (^  174.)     If,  at  the  time  appointed  for  the  sale,  the 
xecutor  or  administrator  deems  it  for  the  interest  of  all  persons 
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coDceraed  therein  tbat  the  same  be  poetponed,  he  may  postpone 
it  from  time  to  time,  not  exceediug  in  all  three  months. 

^  1558.  (^  175.)  In  case  of  a  postponement,  notice  thereof 
must  be  given,  by  a  public  declaration,  at  the  time  and  place 
first  appointed  for  the  sale,  and  if  the  postponement  l>e  for  more 
than  one  day,  farther  notice  mast  be  given,  by  posting  notices  in 
three  or  more  public  places  in  the  county  where  the  land  is  situ^ 
ated,  or  publishing  the  same,  or  both,  as  the  time  and  circum- 
stances will  admit. 

Stat.  1861, 644,  read :  "  adjoamment "  for  "  postponement** 

Stat.  18ol,  470.  same  sabstantially  as  Stat  1861.  omitting  therefrom,  ^'by 

Eosting  notices  in  three  or  more  public  places  in  the  county  where  the 
ind  Is  situated/' 

^  1559.  ($  176.)  When  a  testator  has  given  any  legacy  by 
will  that  is  effectual  to  pass  or  charge  the  title  to  real  estate, 
and  his  goods,  chattels,  rights  and  credits  are  insufficient  to  pay  the 
legacy,  together  with  his  debts  and  the  chargesof  administration, 
the  executor  or  administrator  with  the  will  annexed  may  obtain 
an  order  therefor,  and  sell  his  real  estate  for  that  purpose,  in  the 
same  manner  and  upon  the  same  terms  aud  conditions  as  are 
prescribed  in  this  chapter  in  case  of  a  sale  for  the  payment  of 
debts. 

13  Cal.  596;  31  Cal.  606;  33  Cal.667. 

^  1360.  [^  177.)  If  the  testator  makes  provision  by  his  will, 
or  designates  the  estate  to  be  appropriated  for  the  payment  of 
his  debts,  the  expenses  of  administration  or  family  expenses,  they 
mnst  be  paid  according  to  such  provision  or  designation,  out  of 
the  estate  thus  appropriated,  so  far  as  the  same  is  sufficient. 

Stat  1S51 ,  470,  read :  "  of  the  will,'*  mstead  of  "  or  designation,**  using 
"  tlic  "  for  "  such." 

31  Cal.  606. 

^  1561.  (§  178.)  When  such  provision  has  been  made,  or 
any  .property  directed  by  the  will  to  be  sold,  the  executor  or  ad- 
ministrator with  the  will  annexed  may  sell  without  the  order  of 
the  probate  court,  but  he  must  give  notice  of  the  sale,  return  ac- 
counts thereof  to  the  court,  and  make  the  sale  in  all  respects  as 
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under  order  of  the  eonrty  nnTess  there  are  Bpeci&l  directions  iQ 
the  will,  in  which  case  he  must  be  governed  thereby. 

Stat.  lSf>l,  St5,  inserted  tbe^ords,  '^'^  whether  for  payment  of  debts  or 
expenses,  or  fur  aiiy  other  purpose,"  between  "sold"  aiid  •''the  execu- 
tor *' :  also  read :  **-  bouad  aa  aii  adminlatrator  to  give,**  instead  of  ^^uat 
give." 

Stat.  ISSI«  470>  substantially  the  same  as  §  1561. 

I  Cal.  512 ;  la  CaL  595;  15  CM.249;  18  CaL  302;  S»CaI.a67;  SI  CaL  606, 
82  Col.  441. 

^  1562.  (^  179.)  If  the  provision  made  by  the  will,  or  the 
estate  appropriated  therefor,  ia  insufficient  to  pay  the  debts,  ex- 
penses of  administration  and  family  expenses,  that  portion  of  the 
estate  not  devised  or  disposed  of  by  the  will,  if  any,  mnst  be  ap- 
propriated and  disposed  of  for  that  porpoae,  according  to  the 
provisions  of  this  choicer* 

SI  Cal.  607;  33  Cal.  967. 

^  1563.  (^  180.)  The  estate,  real  and  personal,  given  by 
will  to  legatees  or  devisees,  is  liable  for  the  debts,  eiqtensee  of 
administration  and  family  expenses,  in  proportion  to  the  valoe  or 
aoMunt  of  the  several  devises  or  leg^ieies,  but  specific  devises  or 
legacies  are  exempt  from  such  liability  if  it  appears  to  the  court 
necessary  to  carry  into  elTect  the  intention  of  the  testator,  aad 
there  is  x>ther  sufficient  estate. 

31  Cal.  607;  33  CaL  667. 

^  1564^  ($  181.)  When  an  estate  given  by  will  has  been 
sold  for  the  payment  of  debts  or  expenses,  all  the  devisees  and 
legatees  must  contribute  according  to  their  respective  interests  to 
the  devisee  or  legatee  whose  devise  or  legacy  has  been  taken 
therefor,  and  the  probate  court,  when  distribution  is  made,  must, 
by  decree  for  that  purpose,  settle  the  amount  of  the  several  lia- 
biiitiee  and  decree  the  amount  each  person  shall  contribnte,  and 
reserve  the  same  from  their  distributive  shares  respectively  j  for 
tfie  purpose  of  paying  suck  contribution. 

31  Cal.  607;  33  Cal.  667. 

$  1565.  (^  182.)  If  a  decedent,  at  the  time  of  his  death, 
was  possesf^ed  of  a  contract  for  the  purchase  of  lands,  his  interest 
in  such  land  and  under  snch  contracts  may  be  sold  on  the  appli- 
cation of  his  executor  or  administrator,  in  the  same  manner  as  if 
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be  bad  died  «eized  of  sach  land,  and  the  same  proceedings  may 
be  had  for  that  purpose  as  are  prescribed  in  this  chapter  for  the 
sale  of  lands  of  which  lie  died  seized,  except  as  hereinafter 
provided. 

$  1566.  (^  183.)  The  sale  most  be  made  sobject  to  all  pay- 
ments that  may  thereafter  become  due  on  such  contnicte,  and  if 
there  are  any  such,  the  stde  most  not  be  confirmed  by  the  probate 
jndge  until  the  purciiasers  execute  a  bond  to  the  executor  or  ad- 
ministrator, for  the  benefit  and  indemnity  of  himself  and  of  the 
persons  entitled  to  the  interest  of  the  decedent  in  the  lands  so 
contracted  for,  in  double  the  whole  amount  of  payments  thereafter 
to  beconie  due  on  such  contract,  with  such  sureties  as  the  probate 
judge  shall  approve- 

$  1567.  (^  184.)  The  bond  most  be  conditioned  that  the 
purchaser  will  make  all  paj^ments  for  such  land  that  become  due 
after  the  date  of  the  sale,  and  will  fully  indemnify  the  executor 
or  administrator  and  the  persons  so  entitled,  against  all  demands, 
costs,  charges  and  expenses,  by  reason  of  any  covenant  oi  agree- 
ment contained  in  such  contract 

Stat.  1851, 471,  added  the  words:  *'  But  if  there  ho  no  payments  there- 
after to  become  duuou  such  coutiact,  ua  bond  shall  bo  required  by  tho 
purchaser.^* 

^  1568.  (^  185.)  Upon  the  confirmation  of  the  sale,  tho 
execotor  or  administrator  mast  execute  to  the  purchaser  an  as- 
signment of  the  contract  which  vests  in  the  purchaser,  his  heirs 
and  assigns,  all  the  right,  title  and  interest  of  the  esfoJ^,  or  of 
the  persons  entitled  to  the  interest  of  the  decedent,  in  the  lands 
sold  at  tho  time  of  tlie  sale,  and  the  purchaser  has  tlie  same 
rights  and  remedies  against  the  vendor  of  such  land  as  the  dece- 
dent would  have  had  if  he  were  living. 

^  1589.  (^  186.)  When  any  sale  is  made  by  an  execntor 
or  administrator,  pursuant  to  the  provisions  of  this  chapter,  <»f 
lands  enhject  to  any  mortgage  or  other  lion,  which  is  a  vali<l 
claim  against  the  estate  of  the  decedent,  aitd  has  been  prcacutcd 
and  aU<?ic4:d,  the  purchase  money  mast  be  applied,  after  2>aying 
the  necessary  expenses  of  the  sale,  first  to  the  (layment  and 
aatiafaction  of  the  mortgage  or  lien,  and  the  residoe,  if  any^  in 
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dae  coiiree  of  administration ;  the  application  of  the  parchase 
money  to  the  Batisfaction  of  the  mortgage  or  lien  miifit  be  made 
withont  delay,  and  the  land  is  subject  to  such  mortgage  or  lien 
until  the  purchase  money  has  been  actually  so  applied.  No 
claim  against  any.  estate  which  has  been  presented,  and  allowed^ 
is  ajj't'xtcd  by  the  statute  of  limitntion^y  pending  the  proceedings 
for  the  settlement  of  the  estate*  The  purchase  money,  or  so  mach 
thereof  as  may  bo  sufficient  to  puy  such  mortgage  or  lien,  with, 
interest,  and  any  lawful  costs  and  charges  thereon,  may  be  paid 
into  the  probate  court,  to  be  received  by  the  clerk  thereof,  where 
npon  the  mortgage  or  lien  upon  the  land  mast  cease,  and  the 
purchase  money  must  be  paid  over  by  the  clerk  of  the  court 
vrithout  delay,  in  payment  of  the  expenses  of  the  sale  and  in  aatis- 
faction  of  the  debt  to  secure  which  the  mortgage  or  other  lien 
was  taken,  and  the  surplus,  if  any,  at  once  returned  to  the  execu- 
tor or  adminifttrutor,  unless  for  good  cause  shown,  after  notice 
to  the  executor  or  administrator,  the  court  otherwise  directs. 

Stat.  186-1,  698,  was  substantially  tlie same;  snbstitnting  for  the  words 
In  italics  cominencing  with  **  no  claim,"  etc.,  the  foliowiug :  ^'Provided^ 
however,  that  when  it  shall  be  shown  to  bo  necessary,  the  Court  may 
direct  that  butHcIent  of  such  purchase  money  may  be  retained  to  meet 
sucli  portion  of  the  family  allowance  and  charges  and  expenses  of  ad- 
mlnistruticn  as  may  pioperly  be  required  ft-om  the  holder  of  such  claim; 
such  reservation  of  a  portion  of  the  purchase  money  shall  not  prevent 
the  dischur^rc  of  the  mortgage  or  lien;  and  no  lien  against  any  estate 
shall  be  ulu  ctcd  by  the  Statute  of  Limitations,  pending  the  prococ(>;ug8 
for  the  selilemeut  of  such  estate";  and  omitting  the  other  italicized 
words. 

Strit.  1861,  645,  was  same  as  stat.  1863,  omitting  all  after  the  words,  ^'set- 

tlemeut  of  sucli  estate." 

Stat.  1851,  472,  read :  "  "When  any  sale  is  made  by  an  execntor  or  ad- 
ministrator, pursuant  to  the  provisions  of  this  chapter,  of  land  subject  to 
any  niurtgugo  or  lien,  which  is  a  valid  claim  against  tlte  estate  of  tlic  de- 
ccjisod,  tlio  purchase  money  sliall  be  applied  after  paying  the  ncceswarv 
cxpeubcs  of  the  sale,  llrst  to  tlic  payment  and  ratification  of  the  mort- 
gage, and  the  residue  in  due  course  of  adminstration. " 

6  C.il  3'6,  412;  9  Cal.  128;  18  Cal.  6S7;  21  Cal.  24;  24  Cai.  499;  2T  Cal. 
8M;  29  Cul.  362;  32  Cal.  376. 

Bank  of  Stockton  v.  Ilowland,  Oct  T.,  1871. 

^  1570.  (^  186.)  At  any  sale,  nnder  order  of  the  probate 
court,  of  lands  upon  which  there  is  a  mortgage  or  lieu,  the 
holder  thereof  may  become  the  purchaser,  and  his  receipt  for  the 
amount  due  him  from  the  proceeds  of  the.sale  is  a  payment  pro 
tauto.  If  the- amount  for  which  he  purchased  the  property  is  in- 
safficient  to  defray  the  expenses  and  discharge  his  mortgage  or 
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lien,  be  most  pay  to  (he  court  or  the  clerk  thereof  an  amoant . 
eafiicient  to  pay  such  expenses. 

Ftafe  i  1569  and  note. 

18CaL687;  27Cal.354;  39C«L308. 

^  1571.     (^  188.)    If  there  is  any  neglect  or  miscondaet  ihi 
the  proceedings  of  the  e*^  xator  in  relation  to  any  sale,  by  wbich 
any  person  interested  in  tiie  estate  suffers  damage,  the  party  ag- 
grieved may  recoTer  the  same  in  an  action  npon  the  bond  of  the 
executor  or  administrator,  or  otherwise. 

* 

Stat  1851,  read;  ^^asnit^Muatead  of  "an  action";  also  aModasthe 
case  mtiy  require 

Stat.  186»-6,  824-5,  read:     "In  all  cases  when  real  estate  has  beenj 
sold  in  this  state  under  the  order  of  the  probate  courts  ut"  tlio  several 
counties  to  purchasers  in  good  faith,  for  a  valuable  considemtioi),and  de-  ■ 
fccts  of  form,  or  oinissious,  or  errors  exist  in  any  of  tlie  pn'ceedings,  such 
sales  are  hereby  ratified,  confirmed  and  made  valid  and  siiificient  in  law 
to  transfer  the  title  of  the  property  sold ;  prodded^  however,  t  liat  this  act 
shall  not  affect  in  any  manner  rights  acquired  prior  to  its  passage,  by 
vendees,  grantees,  or  mortgagees,  who  claim  interests  iki.or  lions  upon 
such  property  under  heirs  or  devisees  adversely  to  suchi  probate  sales, . 
nor  to  sanction  in  any  manner  cases  of  actaal  fiaud.'* 

^  15753.  (^  189.)  Any  executor  or  administrator  who  fraudu- 
lently sells  any  real  estate  of  a  decedent  contrary  to  or  other- 
wise  than  under  the  provisions  of  this  chapter ,  is  liable  in  double 
the  value  of  the  land  sold,  as  liquidated  damages,  to  be  recovered 
in  an  action  by  the  person  having  an  estate  of  inheritance  therein. 

30CaI.288;  29Cal.35. 

^  1573.     (^  190.)    No  action  for  the  recovery  of  any  estate, . 
sold  by  an  executor  or  administrator  under  the  provisions  of  tbis- 
chapter,  can  be  maintained  by  any  heir  or  other  person  claiming 
under  the  decedent,  unless  it  be  commenced  within  three  years  ■ 
next  after  the  sale.    An  action  to  set  aside  the  sale,  may  be  insti- 
ttUed  and  maintained  at  any  time  within  three  years  flronn  the.! 
discovery  of  the  fraud  or  other  grounds  upon  which  the  action 
is  based, 

20  Cal.  €24 ;  33  Cal.  515.  Harlan  v.  HlUeri^Jannary  Term,  1868.  Meeks 
V.  Kirby,  January  Term,  187'i. 

^  1574.  ($  191.)  The  preceding  section  shall  not  apply  to 
minors  or  others  under  any  legal  disability  to  sne  at  the  time  when 
the  right  of  action  first  accrues ,  bat  all  such  persons  may  com- 


$$  1574^1576  SALE  OF  REAL  ESTATE.  516 

.mence  an  action  at  any  time-within  three  years  after  the  removal 
of  the  disability. 

Meeks  v.  Kirby,  January  Term,  1872. 

$,  1575.     ($  192.)    When  a  sale  has  been  mode  by  an  executor 

.or  adaiinistrator,  of  any  property  of  the  estate,  real  or  personal, 

be  must  return  to  the  probate  court,  at  its  next  term  thereafter, 

an  account  of  sales,  verified  by  his  affidavit.     If  he  neglects  to 

make  such  return,  he  may  be  punished  by  attachment,  or  his 

letters  may  be  revoked,  one  day's  notice  having  been  6rBt  given 

him  to  appear  and  show  cause  why  such  attachment  should  not 

issue  or  such  revocation  should  not  be  made. 
• 

^1576.  (§193.)  No  executor  or  administrator  must  directly 
or  indirectly,  purchase  any  property  of  the  estate  he  represents, 
nor  must  he  be  itUerested  in  any  tale, 

29CaL». 
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CHAPTER  VIII. 

OF  THE  POWERS  AND  DUTIES  OF  EXECUTORS  AND 
ADMINISTRATORS,   AND    OP   THE   MANAGE- 
MENT OP  ESTATES. 

SacTTON  1581.    Executors  to  take  possession  of  tlio  entire  estati*. 

1582.    Executors  may  sue  and  be  sued  for  recovery  of 

property. 
1583b    ])tay  maintain  actions  for  waste,  conversion  and 
trespass. 

1584.  Executor  and  administrator  may  be  sued  for  waste 

or  trespass  of  decedent. 

1585.  Surviving  partner  to  settle  up  business.   Interest 

therein  to  be  appraised.   Account  to  be  rendered. 
15SS.    Actions  on  bond  of  executor  or  administrator  may 

bo  brought  by  another  administrator. 
15S7.    What  executors  are  not  parties  to  actions. 

1588.  May  compound. 

1589.  Recovery  of  property  fraudulently  disposed  of  by 

testator. 

1590.  When  executor  to  eae,  as  provided  in  preceding 

section. 

1591.  Disposition  of  estate  recovered. 

^  1581.  ($  194.)  The  executor  or  administrator  must  take 
into  bis  poBseasion  all  the  estate  of  the  decedent,  real  and 
personal,  and  collect  all  debts  due  to  the  decedent  or  to  tlic  estate. 
Por  the  purpose  of  bringing  suits  to  quiet  title,  or  for  partition  of 
such  estate,  the  possession  of  the  executors  or  adminisV-ators  is 
the  possession  of  the  heirs  or  devisees  ;  such  possession  by  the 
heirs  or  devisees  is  subject,  however,  to  the  possession  of  the 
executor  or  administrator,  for  the  purpotcs  of  administrafiofi, 
as  provided  in  this  title. 

Stat.  1861,643,  read :  '*  for  all  other  purposes,'*  instead  of  closing  words 
in  italics. 

.  Stat.  1851, 472,  omitted  all  after  the  word,  "  decedent." 

7  Cal.  23S ;  8  Cal,  580 :  10  Cal.  119 ;  15  Cal.  25f);  18  Cal.  45S :  19  Tal.  87 ;  20 
Cal.  163,  627;  26  f^il.  427;  28  Cal.  392;  29  Cal.  514;  31  Cal.  604 :  3S  Cal.  3f)2; 
39  Cal.  186.  Chapman  r.  IloUistcr,  October  lerm,  1871.  Estate  of  M. 
Oasq.  October  Tenn,  1871.    Mccks  v.  Kirby,  January  Term,  1872. 

c.  c.  r.— 44. 
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^  1583.  ($  195.)  Actions  for  the  recovery  of  any  property, 
real  or  personal,  or  for  the  possession  thereof,  and  atl  actions 
founded  upon  contracts,  may  be  maintained  by  and  against  exec- 
ntore  and  administrators,  in  all  cases  in  which  the  same  might 
have  been  mainUuned  by  or  against  their  respective  testators  or 
intestates. 

6 Cal.  107 ;  8  Cal. 580;  14 taLUS;  18 CaU459;  19  Cal. 87, 117;  20 CaL  163, 
627;31CaL570. 

^1583.  ($196.)  Executors  add  administrators  may  maintain 
actions  against  any  person  who  has  wasted,  destroyed,  taken  or 
carried  away,  or  converted  to  his  own  use,  the  goods  of  their 
testator  or  intestate,  in  his  lifetime.  They  may  also  maintain 
actions  for  trespass  conunitted  on  the  real  estate  of  the  decedent 
in  his  lifetime. 

8  Cal.  580;  14  Cal.  252;  16  Cal.  579;  19  Cal.  117, 13S. 

^  1584.  ($  197.)  Any  person  or  his  personal  representatives 
may  maintain  an  action  against  the  executor  or  administrator  of 
any  testator  or  intestate  who  in  his  lifetime  has  wasted, 
destroyed,  taken  or  carried  away,  or  converted  to  his  own  use, 
the  goods  or  chattels  of  any  such  person,  or  committed  any  tres- 
pass on  the  real  estate  of  such  person. 

7  Cal.  343;  8  Cal.  580;  9 Cal.  130;  28  CaL 568. 

f  1585.  (^  198.)  When  a  partnership  exists  between  the 
decedent,  at  the  time  of  his  death,  and  any  other  person,  the 
surviving  partner  has  the  right  to  continue  in  possession  of  the 
partnership,  and  to  settle  its  business,  but  the  interest  of  the 
decedent  in  the  partnership  must  be  included  in  the  inventory, 
and  be  appraised  as  other  property.  The  surviving  partner  must 
settle  the  affairs  of  the  partnership  without  delay,  and  account 
with  the  executor  or  administrator,  and  pay  over  such  balances 
as  may  from  time  to  time  be  payable  to  him,  in  right  of  the  dece- 
dent. Upon  the  application  of  the  executor  or  administrator,  the 
probate  judge  may,  whenever  it  appears  necessary,  order  the 
surviving  partner  to  render  an  account,  and  in  case  of  neglect  or 
refusal  may,  after  notice,  compel  it  by  attachment ;  and  the  ex- 
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ecolor  or  administrator  may  maintain  against  him  any  action 
which  the  decedent  could  have  maintained. 

9  Cal.  696 ;  16  Cal.  118 ;  34  Cal.  263 ;  38  CaL  392.  Griggs,  Administrator, 
9.  Clark.  AprU  Term,  1861. 

^  1586.  (^  199.)  An  administrator  may,  in  his  own  namot 
for  the  ose  and  benefit  of  all  X)artie8  interested  in  the  estate,  main- 
tain actions  on  the  bond  of  an  execator,  or  of  any  former  ad- 
ministrator of  the  same  estate. 

^  1587.  ($  200.)  In  actions  by  or  against  executors,  it  is  not 
necessary  to  join  those  as  parties  to  whom  letters  were  issued, 
but  who  have  not  qualified. 

^  1588.  ($  201 .)  Whenever  a  debtor  of  a  decedent  is  unable 
to  pay  all  his  debts,  the  executor  or  administrator,  with  the  ap- 
probation of  the  probate  court  or  judge,  may  compound  with 
him,  and  give  him  a  discbarge  upon  receiving  a  fair  and  just 
dividend  of  his  effects.  A  compromise  may  also  be  authorized, 
when  it  appears  to  be  just  and  for  the  best  interest  of  the  estate. 

Stat.  1861, 645. 

Stat  1851, 473,  omitted  all  after  the  word, "  clTectB." 

$  1589*  ($  202.)  When  there  is  a  deficiency  of  assets  in  the 
hands  of  an  executor  or  administrator,  and  when  the  decedent, 
in  his  lifetime,  has  conveyed  any  real  estate  or  any  eights  or  in- 
terests therein,  with  intent  to  defraud  his  creditors,  or  to  avoid 
any  right,  debt  or  duty  of  any  person,  or  has  so  conveyed  such 
estate  that  by  law  the  deeds  or  conveyances  are  void  as  against 
creditors,  the  executor  or  administrator  must  commence  and 
prosecttte  to  final  judgment  any  proper  action  for  the  recovery  of 
the  same ;  and  may  I'ecover  for  the  benefit  of  the  creditor  all 
such  real  estate  so  fraudulently  conveyed,  and  may  also,  for  the 
benefit  of  the  creditors,  sue  and  recover  all  goods,  chattels,  rights 
or  credits  which  have  been  so  conveyed  by  the  decedent  in  I] is 
lifetime,  whatever  may  have  been  the  manner  of  such  fraudulent 
conveyance. 

Stat.  1851, 473,  read :  *'may,  and  it  shall  bo  Ills  dnty  to  commcnco  and 
prosecute,"  instead  of,  "  must  commence  and  prosecute." 

(  1590.  ($  203.)  No  executor  or  administrator  is  bound  to 
sae  for  such  estate  as  mentioned  in  the  preceding  section,  for  the 
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benefit  of  the  creditors,  unless  on  application  of  creditors,  ^irho 
must  [)ny  such  part  of  the  costs  and  expenses  of  the  suit,  or  give 
sucli  security  to  the  executor  or  administrator  therefor,  as  the 
probate  judf^e  shall  direct. 

Stat.  18)1, 474,  read :  **nor  unless  the  creditors  making  theapplica* 
tion,"  instead  of,  "  who." 

^  1591.  (^  204.)  All  real  estate  so  recovered  must  be  sold 
for  the  payment  of  debts,  in  the  same  manner  as  if  the  decedent 
had  died  seized  thereof,  upon  obtaining  an  order  therefor  from 
the  probate  court ;  and  the  proceeds  of  all  goods,  chattels,  rights 
and  credits  so  i*ecovered  must  be  appropriated  in  payment  of  the 
debts  of  the  decedent,  in  the  same  manner  as  other  property  ia 
the  hands  of  the  executor  or  administrator. 
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CHAPTER  IX. 

OF  THE  CONVEYANCE  OP  REAL  ESTATE  BY  EXEC- 
UTORS AND  ADMINISTRATORS  IN 
CERTAIN  CASES. 

Sscnoir  1£97.   Executor  to  complete  contracts  fbr  sale  of  real 

estate. 
1598.    Petition  for  executor  to  make  conveyance,  and 

notice  of  hearing. 
15991    Interested  parties  may  contest. 

1600.  Conveyances,  when  ordered  to  be  made. 

1601.  Execntion  of  conveyance  and  record  thereof,  how 

enforced. 

1602.  Rights  of  petitioner  to  enforce  contract. 
1608.    Efibct  of  conveyance. 

1604.  Effect  ofrecording  a  copy  of  the  decree. 

1605.  Recording  decree  does  not  supersede  power  of 

court  to  enforce  it. 

1606.  Where  party  to  whom  conveyance  to  be  made  is 

dead.  * 

1607.  Decree  may  direct  possession  to  be  surrendered. 

^  1597.  (^  205.)  When  a  person  who  is  bound  by  contract, 
in  writing,  to  convey  any  real  estate,  dies  before  making  the  con- 
Teyance,  and  in  all  cases  where  such  decedent,  if  living,  might 
be  compelled  to  make  such  conveyance,  the  probate  court  may 
make  a  decree  authorizing  and  directing  his  executor  or  adminis- 
trator to  convey  such  real  estate  to  the  person  entitled  thereto, 

28  Cal.  4^. 

^  1598.  (^  206.)  On  the  presentation  of  a  verified  petition 
by  any  person  claiming  to  be  entitled  to  such  conveyance  from 
an  executor  or  administrator,  setting  forth  the  facts  upon  which 
the  claim  is  predicated,  the  probate  court  must  appoint  a  time  and 
place  for  hearing  the  petition,  at  a  regular  term  of  the  court; 
and  must  order  notice  thereof  to  be  published- at  least  four  suc- 
cessave  weeks  before  such  hearing,  in  such  newspaper  in  this 
state  as  he  may  designate. 
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Stat.  1851,  474,  read:  "notice  of  the  pendency  thereof,  and  the  time 
and  place  of  hearing,"  instead  of,  "notice  thereof/' 

19  Cal.  1C2. 

« 

^  1599.  (§  207.)  At  the  time  and  place  appointed  for  the 
bearing,  or  at  such  other  time  to  which  the  same  may  be  post- 
poned, upon  satisfactory  proof  by  affidavit  or  otherwise  of  the 
due  publication  of  the  notice,  the  court  must  proceed  to  a  hearing, 
and  all  persons  interested  in  the  estate  may  appear  and  contest 
such'  petition,  by  filing  their  objections  in  writing,  and  the  coart 
may  examine,  on  oath,  the  petitioner  and  all  who  may  be  pro- 
duced  before  him  for  that  purpose. 

Stat.  1861, 646,  read :  "  adjourned,"  instead  of, "  postponed." 

Stat.  1851,  omitted  "  or  otherwise  " ;  iJso,  read :  "  defend,"  instead  of, 
•'  contest." 

$  1600.  ($  208.)  If,  after  a  full  li earing  upon  the  petition 
and  objections,  and  examination  of  the  facts  and  circumstances  of 
the  claim,  the  court  is  satisfied  that  the  petitioner  is  entitled  to  a 
conveyance  of  the  real  estate  described  in  the  petition,  a  decree 
authorizing  and  directing  the  executor  or  administrator  to  execute 
a  conveyance  thereof  to  the  petitioner  must  be  made,  eiUered  on 
the  minutes  of  the  court  and  recorded.     , 

Stat.  1861,646. 

Stat.  1851, 474,  read :  "  probate  judge"  Instead  of,  "  court" 

^  1601.  (^  209.)  The  executor  or  administrator  must  exe. 
cute  the  conveyance  according  to  the  directions  of  the  decree,  a 
certified  copy  of  which  must  be  recorded  with  the  deed  in  the 
office  of  the  recorder  of  the  county  where  tlie  lands  lie,  and  shall 
be  primary  evidence  of  the  correctness  of  the  proceedings,  and 
of  the  authority  of  the  executor  or  administrator  to  make  the 
conveyance. 

Stat.  1861,  646. 

Stat.  1851, 475,  prefixed  to  the  section  the  words,  "Any  person  interested 
may  uppoal  ffom  such  decree  to  the  district  court  for  the  same  county,  as 
in  otluT  oases;  but,  if  no  appeal  be  taken  from  such  decree,  within  the 
time  limited  therefor  by  law,  or  if  such  decree  be  affirmed  on  appeal." 

^  160a.  ($  210.)  If,  upon  hearing  in  the  probate  court,  as 
hereinbefore  provided,  the  right  of  the  petitioner  to  have  a 
speciQc  performance  of  the  contract  is  found  to  be  doubtful,  the 
court  must  dismiss  the  petition  without  prejudice  to  the  rights  of 
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the  petitioner,  who  noaj,  at  any  time  within  six  months  thereafter, 
proceed,  iu  the  district  court,  to  enforce  a  specific  performaace 
theredf. 

Stat.  1861, 646. 

BtaL  185U  475,  read  "  probate  Judge,"  Instead  of  "coart" 

^  1603.  (^211.)  Every  conveyance  made  in  parsnance  of 
a  decree  of  the  probate  court,  as  providea  in  this  chapter,  KhuU 
pass  the  title  to  tlie  estate  contracted  for  as  fully  as  >f  the  con- 
tracting party  liimself  was  still  living  and  'executed  the  couvej- 
aoce. 

13  Cat.  595 ;  20  Cal.  381 ;  21  Cal.  44 ;  31  Cal.  613 ;  35  Cal.  353. 

^  1604.  (5  212.)  A  copy  of  the  decree  for  a  conveyance, 
made  by  the  probate  court,  and  duly  certified  and  recorded  in 
the  ofiice  of  the  recorder  of  the  county  where  the  lands  lie,  gives 
the  person  entitled  to  the  conveyance  a  right  to  the  possession  of 
the  lands  contracted  for,  and  to  hold  the  same  according  to  the 
terms  of  the  intended  conveyance,  in  like  mamier  as  if  they  had 
been  conveyed  in  pursuance  of  the  decree. 

^  1605.  (^  213.)  The  recording  of  ^ny  decree,  as  provided 
in  the  preceding  section,  shall  not  prevent  the  court  making  the 
deciee  from  enforcing  the  same  by  other  process. 

^  1606.  (^  214.)  If  the  person  entitled  to  the  conveyance 
dies  before  the  commencement  of  proceedings  therefor  under 
this  chapter,  or  before  the  cpmpletion  of  the  conveyance,  any 
person  entitled  to  succeed  to  his  rights  in  the  contract,  or  the  ex- 
ecutor or  administrator  of  such  decedent,  may,  for  the  benefit  of 
the  person  so  entitled,  commence  such  proceedings  or  proseaite 
any  already  commenced,  and  the  conveyance  must  be  so  made 
as  to  vest  the  estate  in  the  persouo- entitled  to  it,  or  in  the  execu- 
tor or  administrator,  for  their  benefit. 

Stat  1S51,  475,  same  in  substance,  inserting  the  words,  "  the  estate  un- 
der hinu  as  licir,  doviscc,  or  otherwise,  in  case  the  c»nveyancu  had  been 
made  according  to  the  terms  of  the  contKict,"  instead  of,  '*  succeed  to  liis 
rights  iu  the  cuutract." 

^  1607.  ($214.)  The  decree  provided  for  in  this  chapter 
may  direct  the  possession  of  the  property  therein  described  to  be 
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fiorrend^red  to  the  person  entitled  thereto,  upon  bis  prodncing^  tbe 
deed  and  a  certified  copy  of  the  decree,  when,  bj  trbe  tenos  of 
the  Goutraet,  possession  ift  to  be  suriendered* 
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CHAPTER  X. 

OP  ACCOUNTS  RENDERED  BY  EXECUTORS.  AND 
ADMINISTRATORS,  AND  OP  THE  PAY- 
MENT OP  DEBTS. 

Abticub      I    Liabilities  and  compensation  ov  bzbcdtors 

AKD  administrators. 
II.     ACCOITNTINa   AND    SBTTLRMJCNTS  BT  XXEOUTOBS 
AMD  ADMINISTRATORS. 

IIL    The  payment  ov  debts  of  tbs  estate. 


ARTICLE  I 

LIABILITIES  AND  COMPENSATION    OF  EXECUTORS  AND  ADMIKIS* 

TRATOBd. 

StCTvyv  1612.  When  executor  or  administrator  personally-liable 

1613.  Executor  to  be  charged  with  all  estate,  etc. 

1614.  Not  to  profit  or  lose  by  estate. 
161fi.  Uncollected  debts  without  fault. 

1616.  Compensation  of  the  executor  and  administrator. 

1617.  Not  to  purchase  claims  against  the  estate. 

1618.  Kxeentor's  and  administrator's  commissions. 

^1619.  ($215.)  No  executor  or  administrator  is  chargeable 
upon  any  special  promise  to  answer  damages  or  to  pay  the  debts  . 
of  the  testator  or  intestate  out  of  his  own  estate,  unless  the  ugree- 
ment  for  tbtit  purpose,  or  some  memorandum  or  note  thereof,  is 
in  writing  and  signed  by  such  executor  or  administrator,  or  by 
some  other  person  by  him  thereunto  specially  authorized. 

^1613.  ($216.)  Every  executor  or  administrator  is  charge- 
able in  his  account  with  the  whole  of  the  estate  of  the  decedent 
which  may  come  into  his  possession,  at  the  value  of  the  appraise- 
ment contained  in  the  inventory,  except  as  provided  in  the  fol- 
lowing sections,  and  with  all  the  interest,  profit  and  income  of 
the  estate. 

6Cal.606;  STCaLiSl. 


^  1614>.1618  PAYMENT   OF  DEBTS.  5Q6 

^  1614:.  (^  217.)  He  shall  not  make  profit  by  the  increase, 
nor  safier  Iobb  by  the  decreaee  or  destrncUon,  without  his  fault, 
of  any  part  of  the  estate.  He  must  account  for  the  excess  when 
he  sells  any  part  of  the  estate  for  more  than  the  appraisement) 
and  if  any  is  sold  for  less  than  the  appraisement,  he  is  not  re- 
sponsible for  the  loss,  if  the  sale  has  been  justly  made. 

12  Cal.  200 ;  26  Cal.  61, 429 ;  37  Cal.  431 ;  39  Cal.  188, 601. 

^  1615.  (^  218.)  No  executor  or  administrator  is  acooant- 
able  for  any  debts  due  to  the  decedent,  if  it  appears  that  they  re* 
main  uncollected  without  his  fault 

^  1616.  (^  219.)  He  shall  be  allowed  all  necessary  ex- 
penses, in  the  care,  management  and  settlement  of  the  estate, 
and  for  his  services  such  fees  as  provided  in  this  chapter  ;  but 
when  the  decedent,  by  his  will,  makes  some  other  provision  for 
the  compensation  of  his  executor,  that  shall  be  a  full  compensa- 
tion for  his  services,  unless,  by  a  written  instrument,  filed  in  the 
probate  court,  he  renounces  all  claim  for  compensation  provided 
by  the  will. 

Stat.  1851,  476.  read :  "  as  the  law  proyides,"  instead  of,  ''as  provided 
in  this  chapter.'* 

6  Cal.  167 ;  10  Cal.  558 ;  24  Cal.  92 ;  38  Cal.  87.  Estate  of  M.  Gasq.  Octo> 
ber  Term,  1871.    Estate  of  Simmons,  July  Term,  1871. 

^  1617^  (§  220.)  No  administrator  or  executor  shall  pur- 
chase any  claim  against  the  estate  he  represents ;  and  if  he  pays 
any  claim  for  less  than  its  nominal  value,  he  is  only  entitled  to 
charge  in  his  account  the  amount  he  actually  paid. 

9  Cal  636 ;  21  Cal.  32 ;  26  Cal.  67^ 

^  1618.  ($221.)  When  no  compensation  is  provided  by  the 
will,  or  the  executor  renounces  all  claim  thereto,  he  must  be 
allowed  commissions  upon  the  amount  of  the  whole  estate  ac- 
counted for  by  him,  as  follows:  For  the  first  thousand  dollars, 
at  the  rate  of  seven  per  cent.;  for  all  above  that  sum  and  not  ex- 
ceeding ten  thousand  dollars,  at  the  rate  of  five  per  cent.;  for  all 
above  that  sum,  at  the  rate  of  four  per  cent.;  and  the  same  com- 
mission must  be  allowed  administrators.  In  all  cases,  sxch  fur- 
ther allowance  may  be  made  as  the  probate  judge  may  deem 
just  and  reasonable,  for  any  extraordinary  service.    The  total 
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aoK^iit  of  such  allowftnce  mast  not  exceed  tho  cmouut  of  com- 
mieeionfl  allowed  bj  this  eectioD. 

Stat.  1861, 64o. 

Stat.  1851,476,  Inseiiited  the  words,  **  not  required  by  an  executor  or  ad- 
rainistrator  in  the  common  course  of  hU  duty,"  between  **  extraoniiaary 
servicea  *'  and  "  the  total." 

13  Cal.  144;  24  C«L  93;  31  CaL  113. 


$  1616.  He  shall  be  allowed  all  necessary  expenses  in  fh^ 
care,  management,  and  settlement  of  the^st^r  X  ^! 
reasonable  fees  paui  to  aUorneys  for  coruiucZgl  Zc^Z 

IZ^r^'   "n"  ^'""^'^^  '"  thischapter;  bui when  the dece 
dent,  by  his  will,  makes  some  other  provision  for  the  compen'L" 
tom  of  his  execntor,  that  shall  be  a  full  compensation  fnrhlT 
vices,  unless,  by  a  written  instrument  flled?^T«TtnKo!^''*  ^l' 


$  1618.  When  no  compensation  is  provided  by  the  will  or 
the  executor  renounces  all  claim  thereto,  he  must  be  allowed 
commissions  upon  the  amount  of  the  whole  estete  accounted 
for  by  him,  as  follows:  For  the  first  thousand  dollars,  at  the 
rate  of  seven  per  cent.;  for  all  above  that  sum,  and  not  ex- 
"^i^lS?  ^1  thousand  dollars,  at  the  rate  of  five  i)er  cent  •  fo^ 
all  above  that  sum  at  the  rate  of  four  per  cent.;  Sad Te  same 

«S.T^T  T'*  ^  *"^^«^  administrators.'  In  all  cas^s 
such  further  allowance  may  be  made  a^  the  probate  judge  may 
deem  just  and  reasonable,  for  any  extraordinary  serVice  The 
total  amount  of  such  allowance  must  not  exceed  the  amount  of 
/r.'S^'ST  *l^°^i,^y  ^^  section;  and  that  puhlicZmt^ 
tratof'ssJiaU  receive  the  same  compensation  arid  allowa^esas 
^reaUowe^d  in  thw  title  to  other  adminUtraiors.  (Amoved 
24th  March,  1874.    In  effect  May  23, 1874.)  K^yprovea 


^  IQfSSi  ACCOUNTINQ  ASD  SETTLEMENTS.  528 


ARTICLE  II. 

ACCOUNTIfCG   AND    SETTLEMENTS    BT   EXHCUTORS  AND  ADMINIS- 
TRATORS. 

Section  1622.  To  render  an  exhibit  of  receipts  and  dtebursements, 
and  claims  allowed. 

1623.  Cit.ition  to  account  at  third  term. 

1624.  Petition  for  citation  to  render  final  or  other  ac- 
,  count. 

1625.  Citation  to  acGonnt  on  application. 

1626.  Objections  to  acoonnt,  who  may  file. 

1627.  Attachment  for  not  obeying  citation. 

1628.  To  render  accounts  at  expiration  of  tertn. 

1629.  Execator  to  account  after  hw  authority  revoked. 

1630.  Revoking  authority  of  executor^  when.    • 

1631.  To  produce  and  liie  vottchers»  which  remain  in 

court. 

1632.  Vouchers  for  items  less  than  twenty  dollais,  when 

excepted. 

1633.  Day  of  settlement  to  be  appointed,  and  most  give 

notice  thereof. 

1634.  Final  settlement,  partition  and  distribution  may  be 

made  at  same  time.    Postponing  order  is  notice. 
1685.    Interested  party  may  file  exceptions  to  account. 

1636.  All  matters  may  be  contested  by  the  h^rs.    Heai^ 

ing  may  be  postponed. 

1637.  Settlement  of  accounts  to  be  conclusiye,  when  and 

when  not. 
If^.    Proof  of  notice  of  settlement  of  aeeonnts. 

$  163S.  (^  S2-2.)  At  the  third  term  of  the  coart  after  his  ap 
pointment,  and  thereafter  at  any  time  when  required  by  the 
court,  either  npon  its  own  motion  or  upon  the  application  of  any 
person  interested  iu  the  estate,  the  executor  or  Bdministrator  must 
render,  for  the  information  of  the  court,  an  exhibit  under  oath, 
showing  the  amount  of  money  received  and  expended  by  him, 
the  amount  of  all  claims  presented  against  the  estate,  and  the 
names  of  the  claiaaants,  and  all  other  matters  neceesary  to  show 
the  condition  of  its  affairs. 

3  CaL  289;  9  Cal. 636;  23  CaL  363;  24  CaL  9S;  26 Cal.  427, 


529  ACCOUNTING   AND   SETTLEMENTS.     $$  16a3-16a8 

^  1G23.  ($  223.)  If  the  executor  or  administrator  fails  to 
render  an  exhibit  at  the  third  term  of  tlio  court,  the  jadge  of  the 
probate  coart  mnst  caase  a  citation  to  be  issaed  requiring  him  to 
appear  and  render  it. 

^  16.'84.  (^  224.)  Any  person  interested  in  tbQ  estate  may, 
at  any  time  before  the  final  settlement  of  accounts,  present  his 
petition  to  the  probate  judge,  praying  that  the  executor  or  ud- 
minisfrator  be  required  to  appear  and  render  such  exhibit,  setting 
forth  the  facts  showing  thai  it  is  necessary  and  proper  that  such 
an  esUibit  should  be  made. 

^  1G35.  (J  225.)  If  the  judge  is  satisfied,  either  from  the 
oath  of  the  applicant  or  from  any  other  testimony  offered,  tliat 
tbe  facts  alleged  are  troe,  and  considers  the  showing  of  the 
applitan't  sufficient,  he  mnst  direct  a  citation  to  bo  issued  to  the 
executor  or  admini8trator,requiring  him  to  appear  at  some  day  to  be 
named  in  the  citation,  which  must  be  during  a  term  of  the  court, 
and  render  an  exhibit  as  pmyed  for. 

^1696.  ($226.)  When  an  exhibit  is  rendered  by  an  execa- 
tur  or  administrator,  any  person  interested  may  appear,  and  by 
objections  ki  writing,  contest  any  account  or  statement  therein 
contained.  The  court  may  examine  the  executor  or  adminis- 
trator, and  if  he  has  been  guilty  of  neglect,  or  has  wasted,  em- 
bezzled or  mismanaged  the  estate,  his  letters  mnst  be  revoked. 

11  Cal.  213 ;  26  Cal.  57 ;  29  Cal.  516. 

^  1697.  (^  227.)  If  any  executor  or  administrator  neglects 
or  refuses  to  appear  and  render  an  exhibit,  after  having  been  duly 
cited,  aii  attachment  may  be  issued  against  him  and  such  v.xki^it 
errforcedy  or  bis  letters  may  be  revoked,  in  the  discretion  of  the 
coart. 

26  Cal.  429, 

^  16^8.  ((J  228.)  Every  executoc-  or  administrator  must 
render  a  full  account  and  a  report  of  his  administration  at  the  ex- 
piration of  one  year  from  the  time  of  his  appointment.  If  he 
fails  to  present  his  account,  the  court  or  judge  vcv&t  compel  the 
rendering  of  the  account  by  attachment,  and  any .  ..a  ^terested 
C.  C.  P.-45. 
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in  the  estate  may  apply  for  and  obtain  an  attachment,  bnt  no  at- 
tachment must  issue  unless  a  citation  has  been  first  issaed, 
served  and  returned,  reqniriug  the  executor  or  administrator  to 
appear  and  show  cause  why  an  attachment  should  not  issae* 
Every  account  rendered  jsust  exhibit  not  only  the  debts  which 
have  been  paid,  but  also  a  statement  of  all  debts  which  have 
been  duly  presented  and  allowed  daring  the  period  embraced  in 
the  account. 

Stat.  1861,  647.  * 

Stat.  1851, 477,  omitted  the  word,  "  served  " ;  also,  all  after  the  words, 
*'  should  nut  Issue." 

9  Cal  636;  26  Cal.  429;  30  Cal.  110;  37  Cal.  426. 

^  1629.  (^  2*29.)  When  the  authority  of  an  execntoror  ad- 
ministrator ceases  or  is  revoked  for  auy  reason,  he  may  be  cited 
to  account  before  the  probate  court  at  the  instance  of  the  person 
succeeding  to  the  admiuistration  of  the  same  estate,  in  like 
manner  as  he  might  have  been  cited  by  any  person  interested  in 
the  estate  during  the  time  he  was  executor  or  administrator. 
'    9  Cal.  636. 

^  1630.  (^  230.)  If  the  executor  or  administrator  resides 
out  of  the  county,  or  absconds  or  conceals  himself  so  that  the 
citation  cannot  be  personally  served,  aud  neglects  to  render  an 
account  within  thirty  days  after  the  time  prescribed  in  this 
article,  or  if  he  neglects  to  render  an  account  within  thirty 
days  after  being  committed  where  the  attachment  has  been  ex- 
ecuted, his  letters  must  be  revoked. 

9  Cal.  636. 

^  1631.  (^  231.)  In  rendering  his  acconnt,  the  execntoror 
administrator  must  produce  and  iile  vonchers  for  all  chai^fes, 
debts,  claims  and  expenses  which  he  has  paid,  which  must  re* 
main  in  the  court ;  and  he  may  be  examined  on  oath  toaching 
such  payments,  and  also  teaching  any  property  and  effects  of  the 
decedent,  and  the  disposition  thereof.  When  any  voucher  is  re- 
quired for  other  purposes,  it  may  be  withdrawn  on  leaving  a 
certified  copy  on  tile  ;  if  a  voucher  is  lost,  or  for  other  good 
reason  cannot  be  produced  on  the  settlement,  the  payment  may 
be  proved  by  the  oath  of  any  competent  witness. 

Stat.  1861,  647. 

Stat.  1851, 478.  omitted  aU  after, "  disposiUon  thereof." 

9  Cal,  636  J  31  Cal.  426. 
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$  163S.  (j  233.)  On  the  settlement  of  his  account  he  may 
be  allowed  any  item  of  expenditure,  not  exceeding  twenty" 
dollai-8,  for  which  no  voncber  is  produced,  if  such  item  be  sup- 
ported by  hi!^  own  uncontradicted  oath  positive  to  the  fact  of 
payment,  specifymg  when,  where  and  to  whom  it  was  made  ; 
but  such  allowances  in  the  whole  must  not  exceed  five  hundred 
dollars  against  any  one  estate. 

9  Gal.  636;  37  Cal.  425. 

$  1G33.  (5  233.)  When  any  account  is  renxleTed  for  settle- 
ment, the  coivt  or  judge  must  appoint  a  day  for  the  settlement 
thereof ;  the  clerk  must  thereupon  give  notice  thereof,  by  causing 
notices  to  be  posted  in  at  least  three  public  places  in  the  county, 
setting  forth  the  name  of  the  estate,  the  executor  or  administrator, 
and  the  day  appointed  for  tUe  settlement  of  the  account,  which 
must  be  on  some  day  of  a  term  of  the  court.  The  court  or  pro- 
bate judge  may  order  such  further  notice  to  be  given  as  may  be 
proper- 

Stat.  1861, 647. 

Btat.  1851, 478,  omitted  the  last  sentence ;  also  the  words,  **  the  court  or 
judge  must  appoint  a  day  for  the  settlement  thereof.** 

9  Cal.  636;  30  Cal.  110. 

^1634.  (N.  S.)  If  the  account  mentioned  in  the  preceding 
section  is  for  a  final  settlement,  and  the  estate  is  ready  for  distribu- 
tion and  partition,  the  notice  thereof  required  to  be  published, 
must  state  these  facts  ;  and,  on  confirmation  of  the  final  account, 
distribution  and  partition  of  the  estate  to  all  entitled  thereto  must 
be  immediately  had,  without  further  notice  or  proceedings.  If, 
from  any  cause,  the  hearing  of  the  account  or  the  partition  and 
distribution  is  postponed,  the  order  postponing  the  same  to  a  day 
certain  is  notice  to  all  persons  interested  therein. 

^  1G35.  (^  234.)  On  the  day  appointed,  or  any  subsequent 
day  to  which  the  hearing  may  be  postponed  by  the  court,  any 
person  interested  in  the  estate  may  appear  and  file  his  exceptions 
in  writing  to  the  account,  and  contest  the  same. 

9  Cal.  636;  26  Cal.  57;  29  Cal.  519;  30  Cal.  110. 

$  163G.  ($$235,236.)  Allmatters,  including  allowed  claims 
not  passed  upon  on  the  settlement  of  any  former  account,  or  ou 
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rendering  an  exhibit,  or  on  making  a  decree  of  sale,  may  be  con- 
tested by  the  heirs,  for  caase  shown.  The  hearing  and  alle- 
gations of  the  respectivo  parties  may  be  postponed  from  time  to 
time,  when  necessary,  and  the  court  may  appoint  one  or  more 
referees  to  examine  the  accoants  and  make  report  thereon,  sub- 
ject to  confirmation ;  and  may  allow  a  reasonable  compensation 
to  the  referees,  to  be  paid  out  of  the  estate  of  the  decedent. 

Stat.  1861,647,  prefixed  to  the  section  the  words:  "If  there  be  any 
minor  interested  in  the  estate,  who  has  no  legally  appointed  guardian, 
the  court  shall  appoint  some  disinterested  person  to  represent  him,  who, 
on  behalf  of  the  minor,  may  contest  the  account,  as  any  other  person 
having  an  interest  might  contest  it,  and  who  shall  be  allowed  by  the 
court,  for  his  services,  a  reasonable  compensation ;  the  court  shall  also^if 
it  deems  it  necessary,  appoint  an  attorney  to  represent  the  absent  heirs  and 
devisees.^' 

Stat.  1851, 478,  prefixed  the  same  words  as  stat.  1861.  omitting  those  In 
italics;  also  uscdthe  word  ''auditor*'  instead  of  "referees.** 

9  Cal.  636 ;  30  Cal.  110 ;  37  Cal.  426.       . 

$  1637»  ($  237.)  The  settlement  of  the  accoant  and  tho 
allowance  thereof  by  the  court,  or  upon  appeal,  is  conclusive 
against  all  persons  in  any  way  interested  in  the  estate,  saving, 
however,  to  all  persons  laboring  under  any  legal  disability,  their 
rights  to  proceed  against  the  executor  or  administrator,  either 
individually  or  upon  his  bond,  within  two  years  after  their  respect- 
ive disabilities  cease,  and  in  any  action  brought  by  any  such 
person,  the  allowance  and  settlement  of  the  accoant  is  primary 
evidence  of  its  correctness. 

Stat.  1851,  478, read :  "  presumptive'*  instead  of  "primary." 

9  Cal.  636;  11  Cal. 212;  24  Cal.  94;  30  Cal.  Ill;  36  Cal.  654;  37  Gal  42ft. 

(  1638.  (^  238.)  The  account  must  not  be  allowed  by  the 
court  until  it  is  first  proved  that  notice  has  been  given  as  required 
by  this  chapter,  and  the  decree  must  show  that  such  proof  was 
made  to  the  satisfaction  of  the<;ourt,-and  is  conclusive  evidence 
of  the  fact. 

9Cal.636;'30CaL  111. 
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ARTICLE  in. 

THE  PAYMENT   OF   DEBTS  OF  THE  ESTATE 

SEcn(nrl618.  Order  in  which  debtg  to  be  paid. 

1G44.  Where  property  ineufficlent  to  pay  mortgage 

1645.  Estate  insufficient,  a  dividend  to  be  i>aid. 

1646.  Funeral  expenses  and  expenses  of  last  sickness. 
1617.  Order  for  payment  of  debts  and  discharge  of  the 

executor  and  administrator. 

1648.  Provision  for  disputed  and  contingent  claims. 

1649.  After  decree  for  payment  of  debts,  executor  person- 

ally liable  to  creditors. 

1660.  Claims  not  included  in  order  for  payment  of  debts, 

how  disposcgi  of. 

1661.  Order  for  payment  of  legacies  and  extension  of 

time. 
1352.    Final  account,  when  to  be  made. 
1653.    Neglect  to  render  final  account,  how  treated. 

$  1643.  ($  239.)  The  debts  of  the  estate,  subject  to  the  pro- 
visions of  section  twelve  hundred  and  Jive.^  must  be  paid  in  the 
following  order : 

1.  Funeral  ezpensea 

2.  The  expenses  of  the  last  sii^ness. 

3.  Debts  having  preference  by  the  laws  of  the  United  States. 

4.  Judgments  rendered  against  the  decedent  in  hia  lifetime, 
and  mortgages  in  the  order  of  their  date. 

5.  All  other  demands  against  the  estate. 
9  CaL  636;  12  Cal.  206;  26  CaL  66;  29  Cal.  362. 

^  1644.  (^  240.)  Tlie  preference  given  in  the  preceding 
section  to  a  mortgage  only  extends  to  the  proceeds  of  the  property 
mortgaged.  If  the  proceeds  of  such  property  is  insufficient  to 
pay  the  mortgage,  the  part  remaining  unsatisfied  most  be  classed 
with  other  demands  against  the  estate. 

9  Cal.  636. 

^  1645.  (^  241 .)  If  the  estate  is  insufficient  to  pay  all  the 
debts  of  any  one  class,  each  creditor  must  be  paid  a  dividend  in 
proportion  to  his  claim ;  and  no  creditor  of  anyone  class  shall  re- 
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ceive  any  payment  until  all  those  of  tbe  preceding  -classi  are 
fally  paid, 

a  Cal.  63G;  18  Cal.  431 ;  26  Cal.  66 

^  164:6.  (§  242.)  The  executor  or  administrator,  as  soon  as 
lie  bus  sufiicient  funds  in  bis  bands,  must  pay  tbe  funeral  ex- 
penseH,  and  expenses  of  the  last  sickness,  and  tbe  allowance  made 
to  ihe  family  of  the  decedent.  He  may  retain  in  bis  bands  tbe 
necosHitry  expenses  of  administration,  but  be  is  not  obliged  to 
pay  any  other  debt  or  any  legacy  until,  as  prescribed  in  this 
ariicic,  tbe  payment  has  been  ordered  by  the  court 

9  Cal.  636;  18  Cal.  431 ;  37  Cal.  428. 

^  164:7.  (§  243.)  Upon  the  settlement  of  the  accounts  of 
tbe  executor  or  administrator  at  tbe  eud  of  the  year,  as  required 
in  this  chapter,  tbe  court  must  make  an  order  for  tbe  payment  of 
tbe  debts,  as  tbe  circnmstances  of  the  estate  require.  If  there 
is  not  sufiicient  funds  in  tbe  bands  of  tbe  executor  or  administra- 
tor, tbe  court  must  specify  in  tbo  decree  tbe  sum  to  be  paid  to 
each  creditor.  If  the  whole  property  of  tbe  estate  be  exhausted 
by  such  payment  or  distribution,  sucb  account  must  be  considered 
as  a  final  account,  and  tbe  executor  or  administrator  is  entitled  to 
bis  discharge,  on  producing  and  filing  tbe  necessary  voucbei's 
and  proofs  showing  that  6ucl\  payments  have  been  made,  and 
that  bo  has  fully  complied  with  the  decree  of  the  court. 

Stat.  1861,643. 

Stat.  IS,')!,  479,  omitted  all  after  the  words,  "  each  creditor." 

9  Cal.  636;  14  Cal.  129;  13  Cal.  431 ;  26  Cal.  57, 431 ;  30  Cal.  Ill ;  32  Cal. 
127 ;  37  C%1.  426;  39  Cal.  70, 184. 

^  164:8.  ($  244.)  If  there  is  any  claim  not  due,  or  any  con- 
tingent or  disputed  claim  against  tbe  estate,  tbe  amount  thereof, 
or  such  part  of  the  same  as  tbe  holder  would  be  entitled  lo  if 
the  claim  were  due,  established  or  absolute,  must  be  paid  into 
tbe  court,  and  there  remain,  to  be  paid  over  to  the  party  when 
be  becomes  entitled  thereto  ;  or  if  be  fails  to  establish  his  claim, 
to  bo  paid  over  or  distributed  as  the  circumstances  of  the  estate 
require.  If  any  creditor  whose  claim  has  been  allowed,  but  is 
not  yet  due,  appears  and  assents  to  a  deduction  therefrom  of  tbo 
legal  interest  for  tbe  time  tbe  claim  has  yet  to  ran,  be  is  entitle 
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to  be  paid  accordingly.  The  payments  provided  for  in  this 
section  are  not  to  be  made  when  ih»estate  is  insolvent,  unless  a 
pro  rata  distribution  is  ordered. 

9CaI.636;  18  Cal.  429. 

^  1649.  {$  245.)  When  a  decree  is  made  by  the  probate 
court  for  the  payment  of  creditors,  the  executor  or  administrator 
' }  personally  liable  to  each  creditor  for  his  allowed  claim,  or  the 
t.ividend  thereon,  and  execution  may  be  issued  on  such  decree,  as 
upon  a  judgment  in  the  district  court,  in  favor  of  each  creditor, 
And  the  same  proceeding  may  be  had  under  such  execution  as  if 
•  t  had  been  issued  from  the  district  court.  The  executor  or  ad- 
.iuistrator  is  liable  therefor  on  his  bond  to  each  creditor. 

14  Cat.  130;  26bal.431. 

^  1650.  ($  246.)  When  the  accounts  of  the  administrator 
or  executor  have  been  settled,  and  an  order  made  for  the  pay- 
ment of  debts  and  distribution  of  the  estate,  no  creditor  whose 
claim  was  not  included  in  the  order  for  payment  has  any  right  to 
.-all  upon  the  creditors  who  have  been  paid,  or  upon  the  heirs, 
visees  or  legatees,  to  contribute  to  the  payment  of  his  claim  ; 
out  if  the  executor  or  administrator  has  failed  to  give  the  notice 
to  the  creditors,  as  prescribed  in  section  fourteen  hundred  and 
ninety-one,  such  creditor  may  recover  on  the.  bond  of  the  execu- 
tor or  administrator  the  amount  of  his  claim,  or  such  part  thereof 
as  he  would  have  been  entitled  to  had  it  been  allowed.  This 
section  shall  not  apply  to  any.  creditor  whose  claim  was  not  due 
:en  months  before  the  day  of  settlement,  or  whose  claim  was 

'ontingent  and  did  not  become  absolute  ten  months  before  such 

lay. 

Stat.  1851. 480, read :  "by  this  act,"  instead  of,  "In  section  fourteen 
lundrcd  and  uiaety>onc. "    9  Cal.  636. 

^  1651.  (^  247.)  If  the  whole  of  the  debts  have  been  paid 
jy  the  iirst  distribution,  the  court  must  direct  the  payment  of 
"gacies  and  the  distribution  of  the  estate  among  the  heirs,  lega- 
lises or  other  persons  entitled,  as  provided  in  the  next  chapter ;  but 
f  there  be  debts  remaining  unpaid,  or  if,  for  other  reasons,  the  es- 
ate  be  not  in  a  proper  condition  to  be  closed,  the  court  must  give 
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BQoh  extension  of  time  as  may  be  reaBonable,  for  a  final  settle- 
ment of  the  estate. 

Stat.  1861,648. 

Slat.  1851. 480,  omitted  the  words,  "  as  provided  in  the  next  chapter  ** ; 
also  the  tvurds,  "or  if, for  other  reasons, the  estate  be  not  inaprot>et 
coudllion  to  be  closed.'^    9  Cal.  636;  30  Cal.  111. 

^  1652.  (^  248.)  At  tbQ»time  designated  in  tbe  last  section, 
or  sooner,  if  within  that  time  all  tbe  property  of  tbe  estate  has 
been  sold,  or  there  are  snfficieut  funds  in  bis  bands  for  the  pay- 
ment of  all  the  debts  doe  by  tbe  estate,  and  tbe  estate  be  in  a 
proper  condition  to  be  closed,  the  ezecator  or  administrator  mnst 
render  a  final  acooantaud  pray  a  settlement  of  bis  administration. 

Stat  1861. 648. 

Stat.  1851,480,  omitted  the  words,  *'in  the  last  seoCIon**;  also,  **iaOi 
the  estate  be  iu  a  proper  condition  to  be  dosed." 

9  Cal.  636;  30  Cal.  111. 

^  1653.  (^  249.)  If  be  neglects  to  render  his  acconnt,  tbe 
same  proceedings  may  be  bad  as  prescribed  in  this  chapter  iu  re- 
gard to  the  first  account  to  be  rendered  by  him,  and  ail  tbe  pro- 
visions of  this  chapter  relative  to  the  last  mentioned  account,  and 
the  notice  and  settlement  thereof,  apply  to  hia  aoooont  presented 
for  final  settlement. 

9CaL636;  aOCaLUL 
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CHAPTER  XL 

OP   THE   PARTTTIOX,    DISTRIBUTION   AND   PINAL 
SETTLEMENT  OF  ESTATES. 

Aetiolb      I.   Partial  distribution  prior  to  vinai.  bbttle- 

MENT. 

n.    Distribution  on  final  bettlembnt. 
III.    Distribution  and  partition. 
XV.    Aobnts  vor  absent  intsbxstkd  parties,  dis- 

OHABGE  of  executor  OR  ADMISISTRATOR. 


ARTICLE  I. 

PARTIAL  DraTRIBimON  PRIOR  TO  FTNAL  5XTTLCMZNT. 

Bbotion  1668.  Fftyment  of  legacies  upon  giving  boDd& 

1669.  Notice  of  application  for  ]^;acie8. 

1660.  Executor  or  other  person  may  resist  application. 

1661.  Decree  prayed  for  to  require  bond,  whicli  must  be 

given.    May  order  whole  or  par^  of  share  to  be 
delivered.    Where  partition  necessary,  how  made. 
Costs. 
1662*.    Order  for  payment  of  bond,  and  suit  thereon. 

^  1658.  (^  S50.)  At  any  time  after  the  lapse  of  four  months 
from  the  issuing  of  letters  testamentary  or  of  administration,  any 
heir,  devisee  or  legatee  may  present  bis  petition  to  the  court  for 
the  legacy  or  share  of  the  estate  to  which  he  is  entitled,  to  be 
given  to  him  upon  his  giving  bonds,  with  security,  for  the  pay- 
ment of  bis  proportion  of  the  debts  of  the  estate. 

Stat.  1861,  648. 

Stat.  1851,  430,  read :  "  atanv  time  Babseqaent  to  the  third  term  of  the 
probate  court,"  instead  of,  *'  at  any  time  after  the  lapse  of  four  months." 

UCal.  112;  31Cal.619. 

^  1650.  ($251.)  Notice  of  the  application  must  be  given  to 
the  executor  or  admtnigtrator,  personally,  and  to  all  persons  in- 
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tereeted  in  f  he  estate,  in  the  Bame  manner  that  notice  is  reqaired 
to  be  given  of  the  settlement  of  the  account  of  an  executor  or 
administrator. 

Stat.  1861, 648. 

Stat.  1851, 480,  omitted  the  word,  ***  personally."   81  Cal.  619. 

^  1660.  (^  253.)  The  executor  or  administrator,  or  any 
person  interested  in  the  estate,  may  appear  at  the  time  named 
and  resist  the  application,  or  any  other  heir,  devisee  or  legatee 
may  make  a  similar  application  for  himself. 

31  Cal.  619 

$  1661.  ($$  253,  254,  255,  256.)  If,  at  the  hearing,  it  ap- 
pears  that  the  estate  is  but€itt!e  indebted,  and  that  the  share  of 
the  party  applying  may  be  allowed  to  him  without  loss  to  the 
creditors  of  the  estate,  the  court  must  make  an  order  in  eonform- 
ity  with  the  prayer  of  the  applicant,  requiring — 

1.  Each  heir,  legatee  or  devisee  obtaining  such  order,  before 
receiving  his  share  or  any  portion  thereof,  to  execute  and  deliver 
to  the  executor  or  administrator  a  bond,  in  such  sum  as  sliall  be 
designated  by  the  probate  judge,  with  sureties  to  be  approved  by 
the  judge,  payable  to  the  executor  or  administrator,  and  condi- 
tioned for  the  pjiyment,  whenever  required,  of  his  proportion  of 
the  debts  due  from  the  estate,  not  exceeding  the  value  or  amount 
of  the  legacy  or  portion  of  the  estate  to  which  he  is  entitled, 

2.  The  executor  or  administrator  to  deliver  to  the  heir,  legatee 
or  devisee  the  whole  portion  of  the  estate  to  which  he  may  be 
entitled,  or  only  a  part  thereof,  designating  it. 

If,  in  the  execution  of  the  order,  a  partition  is  necessary 
between  two  or  more  of  the  parties  interested,  it  must  be  made 
in  the  maimer  hereinafter  prescribed.  The  costs  of  these  pro- 
ceedings to  be  paid  by  the  applicant,  or  if  there  be  more  than 
one,  to  be  apportioned  equally  amongst  them. 

Stat  1851, 481,  was  substantially  the  same,  inserting  in  §253  thereof, 

iwhijh  corresponds  with  tlie  above  down  to  and  incluuine  subdivision  I) 
he  wonls,  "or  parties"  after  "pariy";   "or  thera,"  after  "  to  him"; 
'*  injury,"  instead  of,  "  loss  " ;  "  or  applicants,"  after  *'  applicant" 

14  Cal.  112;  20  Cal.  628;  31  Cal.  619. 

^  1663.  (5  257.)  When  any  bond  has  been  executed  and 
delivered  under  the  provisions  of  the  preceding  sections,  and  it  ia 
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necessary  for  the  settlement  of  the  estate  tq  require  tbe  payment 
■ol  any  part  of  the  money  thereby  secured,  the  executor  or  ad- 
ministrator must  petition  the  court  for  an  order  requiring  the  pay- 
ment, and  have  a  citation  issued  and  served  on  the  party  bound, 
requiring  him  to  appear  and  show  cause  why  the  order  should 
not  be  made.  At  the  hearing,  the  court,  if  satisfied  of  tbe 
necessity  of  such  payment,  must  make  an  order  accordingly, 
desis^nating  the  amount  and  giving  a  time  within  which  it  mnst 
be  pud.  If  the  money  is  not  paid  within  tbe  time  allowed,  an 
action  may  be  muntained  by  the  executor  or  admioistrator  on 

the  bond. 

I 

SlCal.619. 


f  1665  X2ISTRIBUTI0ir  ON  SETTLEMENT.  540 


ARTICLE  II. 

DISTRIBUTION  ON  FINAL  SETTLEMENT. 

Section  1665.    Distribution  of  estate,  how  made  and  to  whom. 

1666.  What  the  decree  must  contain,  and  is  final. 

1667.  Distribution  when  decedent  was  not  a  resident  of 

this  state. 
1663.    Decree  to  be  made  only  after  notice. 
1669.    Xo  distribution  to  be  ordered  till  all  taxes  on  per^ 

sonal  property  are  paid. 

^  1665.  (^  258.)  Upon  the  final  settlement  of  the  accoants 
of  the  executor  or  aUmiuistrator,  or  at  any  subsequent  time, 
npou  the  application  of  the  executor  or  administrator,  or  of  apy 
heir,  legatee  or  devisee,  the  court  must  proceed  to  cHstrlbute  the 
residue  of  the  estate  in  the  hands  of  the  executor  or  administra- 
tor, if  any,  among  tbe  persons  who  by  law  arc  entitled  thereto ; 
aud  if  the  decedent  has  left  a  surviving  child,  and  the  issue  of 
other  children,  and  any  of  tbem,  before  the  close  of  admiaistra* 
tion,  have  died  while  under  age  and  not  having  been  murried, 
no  administration  on  such  deceased  child's  estate  is  necessary, 
but  all  the  estate  which  sucli  deceased  child  was  entitled  to  by 
iulieritunce  must,  without  aduiiuistration,  be  distributed  to  tbe 
other  heirs  at  law.  A  statement  of  any  receipts  aud  disburse- 
ments of  the  executor  or  admiuistrator,  since  the  rendition  of  bis 
final  accounts,  must  be  reported  and  filed  at  the  time  of  makiag 
such  distribution,  and  a  settlement  thereof,  together  with  an 
estimate  of  the  expenses  of  closing  the  estate,  mast  be  made  by 
the  court,  and  included  in  the  order  or  deci'ee ;  or  the  court  or 
judge  may  order  notice  of  the  settlement  of  such  supplementary 
account,  and  refer  the  same  as  in  other  cases  of  tJie  settlement  of 
accounts. 

Stat.  186&-6, 329.  read :  "shall  have  left  him  or  her  surviving  several 
children,  or  one  child  and  the  issue  of  one  or  more  other  children,  and  if 
any  one  of  such  surviving  children  shall,'*  instead  of,  *'  has  left  a  surviv- 
ing child,  and  the  issue  of  other  children,  and  any  of  them  " ;  also,  "  heirs 
as  prescribed  by  law,"  instead  4>f,  ** heirs  at  law";  also  Inserted  'iLe 
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words,  "  ttnlcss  diKtribntion  of  the  real  estate  only  be  made,*'  between 
"distrlbation,"  and  *'and  a  scttleumut." 

Stat  1861, 649,  omitted  all  the  words  between,  *'  are  entitled  "  and  *•  A 
statement '  ;  also  inserted  the  words. ''  or  titc  grantee  of  the  heir,  legatee 
or  devisee,"  after  the  words, "  or  devisee." 

Stat.  1851, 431,  omitted  all  after  the  words,  *'  are  entitled." 

6  Cal.  418 :  20  CaL  628;  33  Cal.  665;  40  Cal,  465;  Estate  of  Byberg,  Jan- 
uary Term,  1&71. 

Vide  §  1667. 

Stat.  1865-6, 767-8,  S§  10-12,  was  substantially  the  same  as  this  and  the 
following  section.  Inserting  after  the  word  "  appeal "  tlie  words,  **  in  the 
manner  and  within  the  time  provided  by  law " ;  also  the  words,  *'  cr 
place,"  after  "  allowed  in  the  state,"  in  S  1667. 

Stat.  1831, 481,  omitted  1 1667 ;  also  all  of  §  1666,  after  the  words, "  same 
in  possession." 

^  1666.  ($259.)  In  tbe  arder  or  decree,  the  conrt  must 
name  the  persons  ftnd  the  proportions  or  parts  to  which  each 
shall  be  entitled,  and  sacb  persons  may  demand,  sue  for  and  re- 
cover their  respective  shares  from  the  executor  or  administra- 
tor, or  any  person  having  the  same  in  possession.  Sach  order  or 
decree  is  conclasive  as  to  the  rights  of  heirs,  legatees  or  devisees, 
subject  only  to  be  reversed,  set  aside  or  modified  on  appeal. 

aOCal.e28;  40  Cal.  453. 

$  1667.  ($  259.)  Upon  appUeation  fbr  distribution,  after 
final  settlement  of  the  accounts  of  administration,  if  the  decedent 
was  a  non-resident  of  this  state,  leaving  a  will  which  has  been 
duly  proved  or  allowed  in  tbe  stiite  of  his  residence,  and  an 
anthenticated  copy  thereof  has  been  admitted  to  probate  in  this 
state,  and  it  is  necessary,  in  order  that  the.  estate  or  any  part 
thereof  nray  be  distributed  according  to  the  will,  that  the  estate 
in  this  state  should  be  delivered  to  the  executor  or  administrator 
in  the  state  or  place  of  his  residence,  the  court  may  order  such 
delivery  to  be  made,  and,  if  necessary,  order  a  sale  of  the  real 
estate,  and  a  like  delivery  of  the  proceeds.  The  delivery,  in  ac- 
cordance with  the  order  of  the  conrt,  is  a  full  discharge  of  the 
executor  or  administrator  with  the  will  annexed,  in  this  state,  in 
relation  to  all  property  embraced  in  such  order,  which,  nnless 
reversed  on  appeal,  binds  and  concludes  all  parties  in  interest. 
Sales  of  real  estate  ordered  by  virtue  of  this  section  must  be 
made  in  the  same  manner  as  other  sales  of  real  estate  of  decedents 
by  order  of  the  probate  court. 

Vide  g  1666  and  note. 
€.'€•  W 
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I  1668.  ($  260.)  The  order  or  deerae  may  be  made  on  tlie 
petition  of  the  executor  or  administrator,  or  of  any  person 
interested  in  the  estate,  bat  notice  mnst  be  given,  or  waired, 
unless  distribution  is  made,  or  "the  time  for  making"  it  is  Jixei 
by  order  of  the  courts  at  t%e  time  of  the  settlement  of  tkejinid 
account.  All  proceedinsg  not  so  waived  or  dispensed  with  must 
be  had  in  the  manner  provided  in  article  four,  chapter  aeven,  of 
this  title,  for  sale  of  real  estate  by  an  exeeator  or  administrator. 
Tlie  court  may  order  such  farther  notice  to  be  given  as  it  m^ 
deem  proper.  If  partition  is  applied  for,  as  provided  in  this 
chapter,  such  decree  shall  not  divest  the  conrt  •f  jnrisdlstion  for 
the  purposes  of  partition,  unless  the  estate  is  finally  closed. 

Vide  %  1669. 

Stat.  1861, 649,  substantJally  the  same,  omlttfarg  of  coarse  the  ItsliidEed 
words. 

Stat  1851, 482,  read :  *'  The  decree  may  be  made  on  the  application  of 
the  executor  or  administrator,  fc-  of  any  person  interested  in  the  estate, 
and  shall  only  be  made  after  notice  has  bees  viven  in  the  manner  re- 
qaired  in  regard  to  an  application  for  the  sale  of  land  by  an  executor  m 
administrator.  The  coart  may  order  such  fmlher  notice  to  t>e  given  •■ 
it  may  deem  proper." 

Estate  of  By  berg,  Jan.  T.,  1871 ;  Estate  of  Bilvey,  Oct  T.,  182L 

f  1669.  ($  260.)  Before  any  deoee  of  distribution  of  an 
estate  is  made,  the  probate  court  must  be  satisfied,  by  the  oath  of 
the  executor  or  administrator,  or  otherwise,  that  all  state,  ooanty 
and  municipal  taxes,  legally  levied  upon  personal  property  of 
the  estate,  have  been  fully  paid. 

Vide  %  1668  and  note. 

Stat  1865-6, 521,  §»,  read!  "Ko  order  or  decree  Ibr  the  dlstrilmtton  of 
any  property  of  any  decedent  shall  be  made  by  the  probate  judge,  until 
the  administrator  or  administrators,  executor  or  executors,  executrix  or 
executrices,  (as  the  case  may  be)  shall  have  filed  in  the  ])robate  court  his, 
or  her,  or  their  good  and  sufficient  affidavit  that  all  personal  property 
taxes  due  the  state,  and  said  city  and  county,  that  have  attached  to  or 
accrued  against  the  estate  of  such  decedents,  have  been  fully  paid." 
(This  Act  was  to  facilitate  the  ccUection  of  taxes  in  San  Francisco.) 

Stat  1857,  335,  §  28,  read :  *'  It  is  hereby  made  the  duty  of  every  probate 
court  and  probate  jndge,  ftom  time  to  time,  to  direct  each  and  every  ex- 
ecutor and  administrator,  (which  directions  may  be  either  speciflcally 
given  in  each  case  or  by  a  general  order)  to  pay  out  of  the  funils  of  the 
estate  aH  taxes  that  have  attached  to  or  accrued  against  such  estate  after 
the  passage  of  this  Act,  and  no  order  or  decree  tor  the  disiribat.on  of  anr 
property  of  any  decedent  among  tlie  heirs  or  devisees  shall  be  made  antu 
all  taxes  tiiat  have  attached  to  or  accrued  against  the  estate  shall  have 
been  paid." 

Stat  of  U.  S.  required  Internal  Revenue  stamp  of  %\  when  the  eetato, 
as  sworn  to,  does  not  exceed  $2,000  in  value,  and  for  every  thousand  del' 
iars,  or  flwctional  part  thereof,  in  excess  of  #2.000, 60  cents. 
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No  Internal  Revenae  stamp  Is  reqnired  on  estates,  where  the  effects, 
real  and  persunal,  do  not  exceed  f  1,000  in  value. 

No  stamp  is  necessary  apon  papers  used  in  the  collection  of  claims 
from  the  U.  S.  Guvcrument  by  soldiers  or  tiieir  legal  representatives,  for 
pensions,  baclc  pay,  bounty,  or  for  property  lost  in  the  service. 

Vide  Act  June  30th,  1864,  U.  fl.  Statutes  at  Large.  Vul.  13,  pp.  285  et  teq. 
fbr  provisions  couceming  U^rB.Jnt.  Bev.  Taxes  upon  legacleii  and  distn' 
bations. 

Bepeoled? 
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DISTRIBUTION   AND   PARTITION. 

Seotiok  1675.    Fstate  in  common.    Commissioners. 

1676.  Partition  and  notice  thereof,  and  the  tinio^^f  flttng 

--tltidn. 

1677.  islstate  in  different  counties,  how  divided. 

1678.  Partition  may  be  made  although  some  of  tiie  liein» 

etc.,  have  parted  with  their  intere>t. 

1679.  Shares  to  be  set  out  by  metes  and  bounds. 

1680.  Whole  estate  may  be  assigned  to  one,  in  certain 

cases.  . 

1681.  Payments  for  equality  of  partition,  by  whom  and 

how. 

1682.  Estate  may  be  sold. 

1683.  To  give  notice  to  all  persons  and  guardians  b«ft>re 

partition.    Duties  of  commissioners. 

1684.  To  make  report,  and  partition  to  be  recorded. 

1685.  When  commissioners  to  make  partition  are^  not 

necessary. 

1686.  Advancements  made  to  heirs. 

$  1675.  (^  261 .)  When  the  estate,  real  or  personal,  assigned 
by  the  decree  of  distribation  to  two  or  more  lieirs,  devisees  or 
legatees,  is  in  common  and  undivided,  and  the  respective  shares 
are  not  separated  and  distinguished,  partition  ar  distribution 
may  bo  made  by  three  disinterested  persons,  to  be  appointed 
commissioners  for  that  purpose  by  the  probate  court  or  judgei 
who  must  be  duly  sworn  to  the  faithful  discharge  of  their  duties. 
A  certifled  copy  of  the  order  of  their  appointment,  and  of  the 
order  or  decree  assigning  and  distributing  the  estate,  must  be 
issued  to  thera  as  their  warrant,  and  their  oath  must  be  indorsed 
thereon.  Upon  consent  of  the  parties,  or  when  the  court  deems 
it  proper  and  just,  it  is  sufficient  to  appoint  one  commiissioner 
only,  who  has  the  same  authority  and  is  goyemed  by  the  same 
rules  as  if  three  were  appointed. 

Stat.  1861, 649,  Inserted  the  words,  '*or  when  property  of  the  estate 
shall  bo  hcUl  in  common  and  undivided  with  other  parties,"  between 
" distinguished"  and  "partition";  also,  *'by  any  ofRcer  auihoriaed  to 
administer  uaths,"  between  "  duties  "  and  **  a  certifled  copy." 
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Stat.  1851, 492.  omitted  all  after  tbo  words,  '*  duties  " :  also  the  words, 
"  by  the  decree  of  distribution" ;  also  read.  "  probate  Judge  "  instead  or 
"probate  court  or  judffe";  also  added  after  the  word  ''duties,"  the 
words,  "■*  and  the  court  aball  issue  a  warrant  to  them  fur  that  purpose." 

^  1676.  ($  263.)  Sacb  partition  may  be  ordered  and  had  in 
the  probate  court  on  the  petition  of  any  person  interested.  Bat 
before  comniiBsioiiers  are  appointed,  or  partition  ordered  by  the 
probate  court  as  directed  in  this  chapter,  notice  thereof  mast  be 
giyen  to  all  peruoiM  interested,  who  reside  in  this  state,  or  to 
their  guardians,  and  to  the  agents,  attorneys  or  guardians,  if 
any  in  this  state,  of  sacb  as  reside  oat  of  the  state,  either  person- 
ally or  by  pablic  notice,  as  (he  probate  court  muy  direct.  The 
petition  may  be  filed,  attorneys,  gnardians  and  agents  appointed, 
and  notice  given,  at  any  time  before  the  order  or  decree  of  dis- 
tribution, but  the  commissioners  must  not  be  appointed  until  the 
order  or  decree  is  made  diatvibuting  the  estate. 

Stilt  lf«t,6V),r?ad:  "assignlnR  Instead  of  dlstributlnff";  and  added 
the  words, "but  when  the  application  is  made  solely  to  riavo  partition 
between  the  i  state  administered  upon,  and  any  oihor  parties,  such  appli- 
cation may  be  mode,  and  such  partition  ordered,  at  any  time  tlie  court 
may  direct " ;  otherwise  it  was  substantially  the  same. 

Rtat.  lftM,4<<2.  omitteJ  all  after  the  words,  ''may  direct";  also  the 
words,  *"  commissioners  are  appointed,  or  " ;  also,  the  words  in  italics. 

^  1677.  (^  263.)  If  the  real  estate  is  in  different  counties, 
the  probate  court  may,  if  deemed  proper,  appoint  a  commissioner 
for  all,  or  different  commissioners  for  each  county.  The  estate 
in  each  county  must  be  divided  separately  among  the  heirs, 
devises  or  legateety  as  if  there  was  no  other  estate  to  be  divided^ 
bat  the  commissioner  first  appointed  must,  unless  otherwise 
directed  by  the  probate  court,  make  division  of  such  real  estate, 
wherever  situated  within  this  state. 

Stat.  1861, 649. 

I  1678.  (^  264.)  Partition  or  dislribvtion  of  the  real  estate 
may  be  made  as  provided  in  this  chapter,  although  some  of  the 
original  heirs,  legatees  or  devisees  may  have  conveyed  their 
■hares  to  other  persons,  and  such  shares  mast  be  assigned  to  the 
person  holding  the  same,  in  the  same  manuer  as  they  otherwise 
would  have  been  to  such  heirs,  legatees  or  devisees 

Stat.  1851, 482,  substantially  the 
18  CaL  99. 
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^  1679.  (^  265.)  When  both  distribuiion  and  pariiiion  are 
made,  the  several  shares  in  the  real  and  personal  estate  most  be 
set  out  to  each  individaal  in  proportion  to  his  right,  by  metes 
and  boands,  or  description,  so  that  the  same  can  be  easily  dis* 
tingnished  unless  two  or  more  of  the  parties  interested  consent 
to  have  their  shares  set  oat  so  as  to  be  held  by  them  in  common 
and  undivided. 

$  1680.     ({  266.)    When  the  real  estate  cannot  be  diyided 
without  prejudice  or  inconvenience  to  the  owners,  the  probate 
court  may  assign  the  whole  to  one  or  more  of  the  parties  entitled 
to  share  tbereiu  who  will  accept  it,  always  preferring  the  males 
to  the  females,  and  among  children  preferring  the  elder  to  the 
younger.    The  parties  accepting  the  whole  must  pay  to  the 
other  parties  interested  their  just  proportion  of  the  true  value 
thereof,  or  secure  the  same  to  their  satisfaction,  or,  in  case  of  the 
minority  of  such  party,  then  to  the  satisfaction  of  his  guardian, 
and  the  true  value  of  the  estate  must  be  ascertained  and  reported 
by  the  commissioners.    When  the .  commissioners  appointed  to 
make  partition  are  of  the  opinion  that  the  real  estate  cannot  be 
divided  without  prejudice  or  inconvenience  to  the  owners,  they 
mast  so  report  to  the  court,  and  recommend  that  the  whole  be 
assigned  as  herein  provided,  and  must  find  and  report  the  true 
vdlae  of  such  real  estate.    Onjiling  the  report  of  the  commis* 
sioners,  and  on  making  or  securing  the  payment  as  before  pro- 
vided for,  the  court,  if  it  appears  just  and  proper,  must  conlinn 
the  report,  and  thereupon  the  assignment  is  complete,  and  <Ae 
title  to  the  whole  of  such  real  estate  vests  in  the  person  to  whom 
the  same  is  so  assigned. 

Stat  1863-4, 371,  read :  "  upon  the  return  of,"  instead  of  "  on  filing." 

Stat.  1861, 650,  omitted  all  after  the  words,  ^'by  the  commissioners." 

Stat.  1851,  482,  was  the  same  as  stat.  1861,  omitting  thercfTom  the 
words, '"'  or  In  case  of  the  jnhiority  of  such  party  then  to  the  satisllictioii 
of  his  or  her  guardian  " ;  also  inserting, "  by  commissioners  appointed  by 
the  probate  court  and  sworn  for  that  purpose,"  instead  of  "  and  reported 


$  1681.  (^  267.)  When  any  tract  of  land  or  tenement  is  of 
greater  value  than  any  one's  share  in  the  estate  to  be  divided, 
and  cannot  be  divided  without  injury  to  the  same,  it  may  be  set 
off  by  the  commissioners  appointed  to  make  partition  to  any  of 
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the  purties  who  will  accept  it,  giving  preference  as  prescribed  in 
the  preceding  section.  The  party  accepting  mast  pay  or  secare 
to  the  others  sach  sams  as  the  commissioners  shall  award  to 
make  the  partition  equal,  and  the  commissioners  mnst  make  their 
award  accordingly ;  bat  sach  partition  mast  not  be  established 
by  the  coart  until  the  sams  awarded  are  paid  to  the  parties 
enti€ed  to  the  same,  or  secored  to  their  satis&ction. 

$  1689.  ($  268.)  When  it  appears  to  the  coort,  from  the 
commissioners'  report,  that  it  cannot  otherwise  be  fairly  divided 
and  should  be  sold,  the  court  may  order  the  sale  of  the  whole  or 
any  part  of  the  estate,  real  or  personal,  by  the  executor  or  ad- 
ministrator, or  by  a  commissioner  appointed  for  that  purpose, 
and  the  proceeds  distributed.  The  sale  mast  be  conducted,  re- 
ported and  confirmed,  in  the  same  manner  and  under  the  same 
requirements  provided  in  article  four,  chapter  seven,  of  this  title. 

Stat  1861,  690,  read :  **  When  It  cannot  othenviae  be  foirly  divided,  the 
whole,  or  any  part  of  the  estate,  real  or  personal,  may  be  recommended 
by  the  commissioners  to  bo  sold ;  and  If  the  report  be  confirmed,  the  coart 
may  order  a  sale  by  the  executor  or  administrator,  or  by  a  commissioner 
appointed  for  that  purpose,  and  distribute  the  proceeds.  The  sale  shall 
bo  coiiducicd  and  reported  upon,  and  bo  confirmed.  In  the  same  manner 
and  ander  the  same  rules  as  in  ordinary  cases  of  sales  of  land  by  an  ad- 
ministrator under  this  act. 

Stat.  1851, 433,  same  as  stat.  1861,  omittlnRsU  after  the  words, "  the  pro- 
ceeds " ;  also  reading  '*  agent  appointed  "  Instead  of  '*  commissioner  ap- 
pointed." 

^1683.  ($270.)  Beforeany  partition  is  made  «r  any  estate 
divided,  as  provided  in  this  chapter,  notice  must  be  given  to  all 
persons  interested  in  the  partition,  their  guardians,  agents  or 
attorneys,  by  the  commissioners,  of  the  time  and  place,  when 
allid  where,  they  shall  proceed  to  make  partition.  The  com- 
missioners  may  take  testimony,  order  surveys  and  take  such 
other  steps  as  msy  be  necessary  to  enaWe  them  to  form  a  judg- 
ment upon  the  matters  before  them. 

Stat.  1861, 651,  inserted  the  words :  *'  Guardians  shall  be  appointed  ft>r 
all  minors  and  insane  persons  interested  in  the  estate  to  bo  divided ;  and 
somo  discreet  person  shall  bo  appointed  to  act  as  agent  for  such  parties 
as  reddc  out  of  the  state,  or  an  attorney  for  all  absent  heirs  and  persona 
interested,"  between  ** chapter"  and  ''notice." 

Stat.  1851, 433,  read :  *'  Before  every  partition  shall  be  made,  or  any  es- 
tate divided,  as  provided  in  this  chapter,  fruardians  shall  be  appointed 
for  all  minors  and  insane  persons  interested  in  the  estate  to  be  divided; 
and  some  discreet  person  shall  be  appointed  to  act  as  agent  for  such  par- 
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ties  as  reside  out  of  fhe  state ;  and  notice  of  the  appointment  of  mi6k 
agent  shall  bo  given  to  the  commissioners  in  their -warrant;  and  notice 
snail  be  given  to  all  persons  interested  in  the  partition,  their  guardians 
or  agents,  by  the  commissioners,  of  the  time  when  they  shall  proceed  to 
make  partition." 

$  1684*  ($  271.)  The  commienonen  most  report  their  pro- 
ceedingSy  and  the  partition  agreed  upon  by  them,  to  the  probate 
court,  in  writing,  and  the  conrt  may  for  sufficient  reasons,  set 
aside  the  report  and  commit  the  same  to  the  same  commissioners 
or  appoint  others ;  and  when  such  report  is  fioaily  confirmed,  a 
certified  copy  of  the  Judgment  or  decree  of  partition  made 
thereon,  attested  by  the  clerk,  under  the  seal  of  the  courts  must 
be  recorded  in  the  office  of  the  recorder  of  the  county  -where 
the  lands  lie. 

Stat.  1861,  fiSl. 

Stat.  1851,  483.  read:  "  The  commissioners  shall  make  report  of  their 
proceedings  to  the  probate  court  in  writing,  and  the  cuurt  may  for  sofD- 
clont  rua(>ous  set  aside  such  report,  and  remit  the  same  to  the  same  com- 
missioners, or  appoint  otbersi;  and  the  report,  when  finally  accepted  and 
established,  shall  be  recorded  in  the  records  of  the  prol)atc  court,  and  a 
copy  thereof,  attested  by  the  clerk  under  the  seal  or  the  court,  shall  be 
recorded  in  the  office  of  the  recorder  of  the  county  where  the  lands  lie." 

^  1685.  (^  272.)  When  the  probate  conrt  makes  judgment 
or  decree  assigning  the  residue  of  any  estate  to  one  or  more 
persons  entitled  to  the  same,  it  is  not  necessary  to  appoint  com- 
missioners to  make  partition  or  distribution  thereof,  unless  the 
parties  to  whom  the  assignment  is  decreed,  or  some  of  them,  re- 
quest that  such  partition  be  made. 

$  1686.  (^  273.)  All  questions  as  to  adyancements  made,  or 
alleged  to  have  been  made,  by  the  decedent  to  his  heirs,  may  be 
heard  and  determined  by  the  probate  conrt,  and  must  be  qieci- 
fied  in  the  decree  assigning  and  distributing  the  estate  ;  and  t^ 
%sisl\.  judgment  or  decree  of  the  probate  court,  or  in  case  of  appeM, 
of  the  supreme  court,  is  binding  on  all  parties  interested  in  the 
estate 

Stot.  1861, 651,  read  <'  any  heirs  "  for  ''  his  hehv.'' 

Btat.  1851, 433.  read  same  as  stat  1861,  down  to  and  Indndlng  **  decree 
assigning,"  and  thereafter  as  follows :  **  the  estate,  and  in  the  warrant  to 
the  commissioners,  and  the  final  decree  of  the  probate  court,  or  in  case 
of  appeal,  of  the  district  or  supreme  court,  shall  be  binding  on  all  parttct 
interested  in  the  estate." 
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ARTICLE  IV. 

AGENTS    FOU    ABSENT     INTERESTED     PARTTES^     DISCHARGE    OF 
EXECUTOR  OR  ADMINISTRATOR. 

SxoTlos'  1681.    Court  may  aj^int  agent  to  take  possession  Ibr 

absentees. 

1692.  Agent  to  give  bond,  and  his  compensation. 

1693.  Unclaimed  estate,  how  disposed  of. 

1691.    When  real  and  x)er8onal  property  of  absentee  to-be 

sold. 
1693.    Liability  of  agent  on  his  bona. 

1696.  Certificate  to  claimant. 

1697.  Final  settlement,  decree  and  discharge. 

1698.  Discovery  of  property. 

^  1691.  ($  274.)  When  any  estate  is' assigned  or  <2i>^6it^e(2 
by  9i,  judgment  or  decree  of  the  court,  as  provided  in  this  chapter, 
to  any  person  residing  out  of,  and  having  no  agent  in  this  8tate» 
and  it  is  necessary  that  some  person  should  be  authorized  to  take 
possession  and  charge  of  the  same  for  the  benefit  of  such  absent 
person,  the  court  may  appoint  an  agent  for  that  purpose,  and 
authorize  him  to  take  charge  of  such  estate,  as  well  as  to  act  for 
such  absent  person  in  the  distribution. 

$  1693.     ($  275.)    The  gaent  must  Jirst  give  a  bond  to  the. 
probate  judge,  to  be  approved  by  him,  conditioned  that  he  shall 
faitlifolly  manage  and  account  for  the  estate.     The  court  ap- 
pointing such  agent  may  allow  a  reasonable  sum  out  of  the 
profits  of  the  estate  for  his  services  and  expenses. 

Stat  1851, 484,  sabstantially  the  same.  Inserting  the  words  **  before  he 
shall  be  authorized  to  receive  the  same,"  between  ''  estate  "  and  '*  the 
court," 

^  1693.  (^  276.)  When  personal  property  remains  in  the 
hands  of  the  agent  unclaimed  for  a  year,  and  it  appears  to  the 
court  that  it  is  for  the  benefit  of  those  interesiedt  h  shall  be  sold 
under  the  order  of  the  court,  and  the  pit)ceed8,  after  deducting  the 
expenses  of  the  sale  allowed  by  the  oourt,  must  be  paid  into  the 
state  treasury.  When  the  payment  is  made,  the  agent  must  take 
from  the  treasury. duplicate  receipts,  one  of  which  he  must  file 
in  the  o£5ce  of  the  controller,  and  the  other  in  the  probate  court. 
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$  1694.  (K.  S.)  Tbe  agent  mnst  render  to  the  probate 
court  appointing  him,  annually,  an  account,  showing — 

1.  Tbe  value  and  character  of  the  property  received  by  him, 
what  portion  thereof  is  still  on  hand,  what  sold,  and  for  what, 

2.  The  income  derived  therefrom. 

3.  The  taxes  and  assessments  imposed  thereon,  for  what, 
and  whether  paid  or  unpaid.   * 

4.  Expenses  incurred  in  tbe  care,  protection  and  managemoit 
thereof,  and  whether  paid  or  unpaid. 

When  filed,  the  probate  court  may  examine  witnesses  and  take 
proofe  in  regard  to  the  account ;  and  if  satisfied  from  such  ac- 
counts and  proofs  that  it  will  be  for  the  benefit  and  advantage  of 
the  persons  interested  therein,  the  court  may  by  order,  direct  a 
sale  to  be  made  of  the  whole  or  such  parts  of  the  real  or  personal 
property  as  shall  appear  to  be  proper,  and  the  purcliase  money 
to  be  deposited  in  the  state  treasury. 

$  1695.  ($  277.)  The 'agent  is  liable-on  his  bond  for  the 
care  and  preservation  of  the  estate  while  in  his  hands,  and  for 
the  payment  of  the  proceeds  of  the  sale  as  required  in  the  pre- 
ceding sections*  and  may  be  sued  thereon  by  any  person  inter- 
ested. 

Stat.  1851, 4M,  read:  '*when  the-estate,"  instead  of  *when  penonal 
property." 

^  1696.  ($  278.)  When  any  person  appears  and  claims  the 
money  paid  into  the  treasury,  the  probate  court  making  the  dis- 
tribution must  inquire  into  such  claim  and  being  first  satisfied  of 
his  right  thereto^  must  grant  him  a  certificate  to  that  ^eciy  under 
its  seal ;  and  upon  the  presentation  of  the  certificate  to  him,  the 
controller  must  draw  his  warrant  on  the  treasurer  for  tbe 
amount. 

f  1697.  ($  279.)  When  the  estate  has  been  fully  adminis- 
tered, and  it  is  shown  by  the  executor  or  administrator,  by  the 
production  of  satisfactory  vouchers,  that  he  has  paid  all  sums  of 
money  due  from  hiui,  and  delivered  up,  under. the  order  of  the 
court,  all  the  property  of  the  estate  to  the  patties  entitled,  and 
performed  all  the  acts  lawfully  required  of  him,  the  court  must 
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make  a  judgment  or  decree -dischargiog  him  from  all  liability  to 
be  iDcarred  thereafter. 

Stat  1861, 651. 

Stat.  1891. 484,  omitted  the  words  *'-and  perlbmiMl  all  fhe-acta  lawftiUy 
reqtUred  of  him." 

24Cal.d01;  36Cal.654. 

f  1608.  (^  280.)  The  iitial  seUlement  of  an  estate  does  not 
prevent  the  subsequent  issaance  of  letters  testamentary,  or  of 
administration  ivith  the  will  annexed,  whenever  other  property 
of  the  estate  is  discovered,  or  whenever  it  becomes  necessary  or 
proper,  from  any  cause,  that  letters  should  be  again  issued. 

Stat.  1861, 651,  same  in  substance. 

Slat  1851, 484,  same  in  substance,  inserting  the  word  '*  sotoeqnently '* 
before  *'  discovered,"  and  omitting  the  words  "  testamentary,  or  ot " ; 
also  '*  with  tlie  will  annexed." 

[Amendment  approved  Febraary  13,  1872 — ^took  effect  im- 
mediately.  $  280.  The  final  aettlementof  an  estate  shall  not 
prevent  a  subsequent  issuance  of  letters  testamentary  with  the 
will  annexed,  or  of  subsequent  letters  of  administration,  when 
no  will  exists,  should  other  property  of  the  estate  be  discovered, 
or  should  it  become  necessary  or  proper,  from  any  cttose,  that 
letters  should  be  again  issued.] 
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CHAPTER  XII. 

OP  OBDERS,  DECREES,  PROCESS,   MINUTES,  REC- 
ORDS, TRIALS  AND  APPEALS. 

;SsoTiON  1704.    Orders  and  decrees  to  be  entered  in  mlnotee. 
1706.    How  often  publication  to  be  made. 

1706.  Recorded  decree  or  order  to  import  notice  fipon 

date  of  filing. 

1707.  Citation,  how  directed  and  what  to  contidn 

1708.  Citation,  how  issued. 

1709.  Citation,  how  served. 

1710.  Personal  notice  given  by  citation. 

1711.  Citation  to  be  served  five  days  before  retom. 

1712.  One  description  of  real  estate  sought  to  be  sold 

being  published,  is  sufficient  for  all  pnrposcflL 
1718.    Rules  of  practice  generally. 

1714.  New  trials  and  appeals. 

1715.  Within  what  lime  appeal  must  be  taken. 

1716.  Issues  Joined  in  probate  court,  how  tried  and  dis- 

posed of. 

1717.  Court  to  try  case  when  no  jury  is  demanded.    How 

and  what  issues  to  be  tried. 

1718.  Court  to  appoint  attorney  Ibr  minor  or  absent  heirs^ 

devisees,  legatees  or  creditors,  when,  and  what 
compensation  he  is  to  receive. 

1719.  Decree  relative  to  homestead,  and  eflbct  tliereot 

1720.  Costs,  by  whom  paid  in  certain  cases. 

1721.  Executor,  administrator  or  guardian  to  be  removed 

when  committed  for  contempt,  and  another  ap> 
pointed. 

4^  I704t.  ($287.)  All  orders -and  decrees  made  by  the  pro- 
bate conrt  during  its  terms,  and  all  orders  which  the  prt>b8te 
judge  is  specially  authorized  to  make  out  of  term  time  fir  at , 
chambers  ^  must  be  entered  at  length  in  the  minate  book  of  the 
court.  Upon  the  dose  of  each  term  the  judge  most  sign  the 
minutes. 

Stat.  1861,  652,  read:  '* empowered"  instead  of  **aotborlzed;"  slso 
added  tlic  vrords,  **  of  the  proceedings,  when  any  publication  is  ordered, 
such  publication  shall  bo  made  dally  or  otherwise,  as  often  during  tbe 
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prescribed  period  as  the  paper  ig  regalarly  issued,  unless  otherwise  pro- 
vided in  this  act.  The  court  or  j  udge  may,  however,  prescribe  a  less  num- 
ber of  publications  during  the  period  prescribed." 

Stat.  1851, 485,  read :  ''All  orders  and  decrees  made  by  the  probate  court, 
duriog  its  terms,  shall  be  entered  at  length  in  the  minute -boolc  of  the 
court ;  and  also  all  orders  which  the  probate  judge  is  empowered  to  make 
oat  of  term-lime,  and  which  are,  by  this  act,  specially  required  to  be  so 
entered.  Upon  the  close  of  each  term,  the  judge  shall  sign  the  minutes 
cf  the  proceedings." 

^  1705.  (^  287.)  When  any  pablication  is  ordered,  snch 
pablication  mast  be  made  daily  or  otherwise,  as  often  daring  the 
prescribed  period  as  the  paper  is  regularly  issued,  unless  other- 
wise provided  in  this  title.  The  court  or  judge  may,  however, 
order  a  less  number  of  publicatioDS  doriug  the  period. 

Vide  i  1704,  and  note. 

^  1706.  When  it  is  provided  in  this  title  that  any  ord^r  or 
decree  of  a  probate  court  or  judge,  or  a  copy  thereof,  must  be 
recorded  in  the  office  of  the  county  recorder,  from  the  time  of  fil- 
ing the  same  for  record,  notice  is  imparted  to  all  persons  of  the 
contents  thereof. 

Stat  1865-6, 16T,  $  11,  was  sabstantlally  the  same;  but  read  '*  by  law  " 
instead  of  ''  in  this  title  " ;  also  added  the  words,  "  provided,  that  noth- 
ing in  this  section  shall  be  construed  to  lessen  In  any  respect  the  force  or 
e£»ct,  as  notice  or  otherwise,  of  any  order,  decree,  act  or  proceeding  of  a 
probate  court  or  probate  j  udge." 

^  1707.  Citations  most  be  directed  to  tlie  person  to  be- cited, 
signed  by  the  clerk  and  issued  under  the  seal  of  the  court,  and 
most  contain — 

1.  The  title  of  the  proceeding. 

2.  A  briftf  statement  of  the  natnre  of  the  proceeding. 

3.  A  direction  that  the  person  cited  appear  at  a  time  and  place 
specified. 

^  1708.  The  citation  may  be  issued  by  the  clerk  npon  the 
application  of  any  party  without  an  order  of  the  judge,  except  in 
cases  in  which  such  order  is  by  the  provisions  of  this  tkle  ex- 
pressly required. 

$  1709.  The  citation  must  be  served  m  the  aame  manner  as 
a  summons  in  a  civil  action. 

^  1710.     When  personal  notice  is  required,  and  no  mode  of 
giving  it  is  prescribed  in  this  title,  it  must  be  given  by  citation. 
€.C.  JP.-AT. 
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$  1711.  ($  290.)  When  no  other  time  is  specially  preseribed 
iu  this  title,  citatiooB  most  be  eerved  at  least  fivQ  days  bel6re  Ui« 
return  day  thereof. 

^  171$).  (N.  S.)  Wlien  a-eonplete  description  of  tbe  real 
property  of  an  estate  sought  to  be  sold  lUis  been  given  and  pnb-> 
lished  in  a  newspaper,  as  required  in  the  order  to  show  cause 
why  the  sale  should  not  be  made,  such  deseription  need  not  be 
published  in  any  subsequent  notice  of  sale  or  notice  of  a  petitioB 
for  the  confirmation  thereof;  it  is  sufficient  to  refer  to  the 
description  contained  in  the  publication  of  the  first  notice,  as 
beiug  proved  and  on  file  in  the  court, 

^  1713.  ($  393.)  Except  as  otherwise  proved  in  this  tille, 
tlie  provisions  «f  Part  II  of  this  cede  are  applicable  to  and  ees' 
stitute  tbe  roles  of  praetioe  in  tbe  proeeediDga  mentioBed  in  Ihia 
title. 

^  1714.  The  provisions  of  Part  U  of  this  code,  Friatiw  to 
new  trials  and  appeals-— except  in  safiir  as  they  are  inconsistent 
with  the  provisions  of  this  title  —  apply  to  tbe  proceedings 

mentioned  in  this  title. 
As  to  appeals  flrom  probate  court,  8SMM7I. 

^  1715.  The  appeal  mnst  be  taken  withiaaiztydayB-aftw 
the  order,  decree  or  judgment  is  entered. 

^  1710.  ($  294.)  All  issues  of  fact  joined  in  tbe  probata 
court  must  be  tried  in  conformity  with  the  requirements  of  arti- 
cle two,  chapter  two,  of  this  title,  and  in  all  snch  proceedings  tbe 
party  affirming  is  plaiutiif,  and  the  one  denying  or  avoiding  is 
defendant.  Judgments  therdn,  on  the  issues  joined,  as  well  as 
for  costs,  may  be  entered  and  enforced  by  ezeeotion  or  otherwise, 
by  the  probate  court,  as  in  civil  actions. 

ride  S 1717. 

Stat  1887-8,  82§,  read :  "AH  Issues  of  fiMit  fbond  hi  the  probate  court 
shall  be  sabject  to  the  provisions  of  sectton  twenty  of  this  act,  as  to  the 
mode  of  joining  such  Issues,  and  of  disposing  of  the  same.  Upon  filing 
the  ground  of  opposition,  and  after  a  written  request  Ibr  a  trial  by  Jury  Is 
filed,  the  court  or  Judge,  on  due  notice  to  the  opposite  partly  or  osroes, 
shall  settle  and  frame  the  issue  or  Issues  between  the  parties,  and  ulreeta 
tr^al  to  be  had  by  ajoiy,  if  a  Joxy  be  demanded;  and  such  trial  shaO  bs 
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had  and  rerdtet  rendered  apon  ntch  Issues,  and  ttae  Judgment  or  decree 
of  the  probate  coart  shall  thcrcopoii  be  maido  upon  the  verdict  rendered, 
the  same  as  if  such  issues  ha  I  been  found  and  determined  by  the  probate 
court;  provided,  that  exceptions  may  be  taken  for  failure  or  rctUsal  of 
the  probate  court  or  Judge  t  j  submit  to  the  Jury  all  material  issues  in- 
volved in  the  contest,  and  presented  in  writing,  in  th''  written  opposition ; 
and  either  party  shall  bo  entitled  to  move  for  a  new  trial  and  to  appeal, 
for  or  on  account  of  error  committed  by  the  probate  court  in  settling  the 
issues  of  fact  to  bo  submitted  to  the  Jury,  or  for  errors  occurring  at  the 
trial  of  such  issues  or  in  rendering  Judgment,  as  in  other  civil  actions." 

Stat.  1861. 653,  read :  "  All  issues  of  flRct  Joined  in  the  probate  court, 
■hall  bo  subject  to  tbeprovisions  of  section  twen.y  of  this  act,  as  to  the 
mode  of  Joining  such  issues,  and  of  disposing  of  tho  saime.  Upon  filing 
tbo  grounds  of  opposition,  and  after  a  written  request  for  a  trial  by  Jury 
be  filed,  i  he  court,  or  Judge,  on  due  notice  to  the  opposite  party,  or  parties, 
shall  settle  and  fkame  tho  issues  between  the  parties,  and  direct  tlie  trial 
to  bo  had  in  tbo  district  court  A  record  shall  thereupon  be  made  up  in 
tho  probate  court,  oonsiiting  of  tho  issues  framed,  the  order  certifying 
them  to  tlio  district  court,  and  such  other  papers,  or  documents,  trom  the 
files,  or  copies  of  tho  same,  and  copies  of  orders,  or  other  matters  of  rec- 
ord, as  mav  bo  necessary,  which  shall  bo  certified  by  tho  clerk  and  trans- 
mitted to  the  district  court  After  the  trial  and  verdict,  a  statement  of 
tho  proceedings  had  in  tho  district  court  shall  bo  made  up  and  certified  by 
the  clerk,  which  fthall  bo  transmitted  to  tho  probate  court,  together  with 
the  original  papers  and  documents  sent  firom  tho  probate  court;  the  de- 
cree of  tho  probate  court  shsAl  thereupon  be  made  upon  the  verdict  ren- 
dered, the  same  as  if  such  determination  of  said  issm  s  had  been  made  by 
the  probate  court.  All  questions  of  costs  may  bo  determined  by  the  pro- 
bate court,  and  execution  may  Issue  in  acconlauce  with  the  order  or  the 
probate  court" 

Stat  1855, 300,  read :  "Issues  of  fact  Joined  In  the  probate  court,  shall 
be  certified  by  the  probate  Judge  to  a  district  court  of  tho  same  county 
for  trial,  on  the  application  of  any  person  interested  in,  or  to  be  afliected 
by  the  decision  thereof,  in  tho  cases  following :  First,  on  granting  or  re- 
voking letters  testamentary  or  of  administration.  Secon.l,  on  admitting 
a  will  to  probate.  Ihird,  on  revoking  the  probate  or  determining  the 
validity  or  a  will.  Fourth,  on  setting  apart  property,  or  making  allow- 
ances for  a  widow  or  child.  Fifth,  on  application  for  the  sale  or  con- 
veyance of  real  property.  Sixth,  on  the  settlement  of  an  executor  or 
administrator.  Seventh,  on  declaring,  allowing,  or  directing  tho  pay- 
ment of  a  debt  legacy,  claim  or  distributive  share  of  the  estate." 

Stat.  1851,486,  read:  "  Appeals  shall  be  allowed  from  the  decisions  of 
the  probate  court  to  the  district  court  of  the  same  county  in  the  following 
cases:  First,  on  all  decisions  issuing  letters  testamentary  or  of  admin- 
istration or  guardianship.  Second,  on  all  dercees  odmittiug  any  will  to 
probate  or  dctermiuimr  the  validity  of  any  will.  Third,  on  nil  decrees  ad- 
mitting any  will  to  probate.  Fourth,  on  all  orders  setting  apart  property 
or  making  allowances  for  the  widow  or  child  or  children.  Fifth,  on  all 
orders  for  the  sale  or  conveyance  of  real  estate.  Sixth,  on  all  aettlcments 
of  executors  or  administrator  or  administrators.  Seventh,  on  all  orders  di- 
recting tho  payment  of  debts  or  legacies,  or  the  distribution  of  tho  estate 
among  heirs,  legatees,  or  distributees.  £ighth,  on  all  orders  revoking  let- 
ters testamentary  or  of  administration.  >iinth,  on  any  allowance,  order, 
decree,  rule  or  decision  whatever,  made  by  the  probate  court  or  Judge, 
manifestly  irregular  or  imjust" 

5  CaL  433;  1  CaU  230;  10  Cal.  499;  34  Cal.  685;  85  Cal.510. 

^  1717.  (^  294.)  If  no  jury  is  demanded,  the  oonrt  mast-trj- 
the  issnea  joined.  If  on  written  demand  a  jary  is  called  by 
either  party,  and  the  issaes  are  not  safficiently  made  np  by  the 
written  pleadings  on  file,  the  ooart,  on  doe  notice  to  the  opposite 
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party,  must  settle  and  frame  the  iasaes  to  be  tried  and  salnnit  the 
€ame,  together  with  the  evidence  of  each  party,  to  the  jary,  on 
which  they  mast  render  a  verdict.  Either  may  move  for  a  new 
trial  upon  the  same  grounds  and  errors,  and  in  like  manner,  aa 
provided  iu  this  code  for  civil  actions. 

Vide  g  1716  an^  note.    10  Cal.  flOO ;  34  Cal.  682 ;  35  CaL  610. 

^  1718.     (N.  8.)     At  or  before  the  hearing  of  petitkroa  and 
contests  for  the  probate  of  wills ;  for  letters  tertamentary  or  of 
lidoiinistration  ;  for  s^es  of  real  estate  and  coofirmations  thereof ; 
settlements,  partitions  and  distribntions  of  estates  ;  setting  apart 
homesteads ;  and  all  other  proceedings  where  all  the  parties  in- 
terested in  the  estate  are  required  to  be  notified  thereof,  thecosct 
maet  appoint  some  competent  attorney  at  law  to  represent,  in  all 
snch  proceedings,  the  devisees,  legatees,  heira  or  creditors  of  the 
decedent,  who  are  minors  and  have  no  general  guardian  iu  the 
county,  or  who  are  non-residents  of  the  state ;  and  may,  if  he 
deem  it  necessary,  appoint  an  attorney  to  represent  those  in* 
terested  who,  though  they  are  neither  such  minors  or  non-resi- 
dents, are  unrepresented.    The  ordw  mast  specify  the  names  of 
the  parties  for  whom  the  attorney  is  appointed,  who  is  thereby 
authorized  to  represent  such  parties  in  all  such  proceedings  had  ■ 
subsequent  to  his  appointment.    The  appearance  of  the  attorney 
is  sufficient  proof  of  the  service  of  the  notice  on  the  parties  be  is 
appointed  to  represent.    The  attorney  may  receive  from  the  dis- 
tributive shares  of  theestate  set  apart  for  the  parties  whom  he 
represents,  a  fee  not  exceeding  fifty    dollars  for   his    entire 
services ;  if  there  is  no  distribution  of  the  estate,  this  fee  must  be 
paid  out  of  the  funds  of  the  estate  as  necessary  expenses  of  ad- 
ministration. If,  for  any  cause,  it  becomes  necessary,  the  probate 
court  may  substitute  another  attorney  for  the  one  first  appointed, 
in  which  case  the  fee  must  be  proportioBately  divided. 

33  Cal.  64;  36  Cal.  280;  40  Cal.  463. 

^  1719.  When  hjudf^ment  or  decree  is  made,  setting  apart  a 
homestead,  confirming  a  sale,  making  distribution  of  real  '^state, 
or  determining  any  other  matter  affecting  the  title  to  real  estate, 
a  certified  copy  of  the  same  must  be  recorded  in  the  office  of  the 
recorder  of  the  county  in  which  the  laud  is  situated.  If  tki 
jferson  entitled  to  the  homestead  or  distribtUion  is  also  execittor 
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or  administrator y  the  recorded  order  of  the  probate  eovrt  vests 
title  thereto  in  such  pertonywitkout  a  deed  from  the  executor  or 
administrator. 

Stat.  1861,654. 

7  CiU.  230:  ISCal.lfKT;  19CaL38S:  2(K;al.l24,26»;  »CaL5i;  28Cal.  187; 
Zb  Cal.  364 ;  36  Cal.  117, 280. 

^  1720.  (^  302  )  When  it  is  not  otherwise  prescribed  in  this 
title,  the  probate  coart,  or  the  saprerae  court  on  appeal,  may  iu 
its  discretion ,  order  costs  to  be  paid  by  any  party  to  the  pro- 
ceedings, or  oat  of  the  assets  of  the  estate,  as  jnstice  may  re- 
quire. Execution  for  the  costs  may  issue  out  of  the  probate 
court. 

Brat.  18A8. 992,  read :  **  by  law,"  instead  of  ''  in  thi4  title.** 

Stat.  1851, 437,  read :  ''  when  cofits  arc  awarded  to  one  party  to  be  paid 
b3'  another,  the  said  courts  respectively  may  issue  execution  therefor." 

6  Cal.  167 ;  19  Cal.  388 ;  33  CaL  658 ;  36  Cal.  280. 

^  1721.  (N.  S.)  Whenever  an  executor,  administrator  Or 
guardian  is  committed  for  contempt,  in  disobeying  any  lawful 
order  of  the  probate  court  or  the  judge  thereof,  and  hus  remained 
iu  custody  for  thirty  days  without  obeying  such  order,  or  purging 
himself  otherwise  of  the  contempt,  the  probate  court  may,  by 
order  reciting  the  facts,  and  without  further  showing  or  notice, 
revoke  bis  letters,  and  appoint  some  other  person  entitled  thereto 
ezeca(or»  administrator  or  guardian,  iu  bis  stead. 
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CHAPTER  Xni. 

OF  PUBLIC  ADMINISTRATOR. 

SEonoir  1726.  Wbat  estates  te  be  administered  by  pabllc  adminis- 
trator. 

1727.  Public  administrator  to  obtain  letters,  when  and 
bow.    His  bond  and  oath. 

1728     Duty  of  persons  in  whose  honse  anj  stranger  dies. 

1729.  Must  return  inventory  and  administer  estates  ac- 
cording to  this  title. 

1780.  When  anotber  person  is  appointed  administrator 
or  executor,  public  administrator  to  deliyer  up 
the  estate. 

178L  Civil  officers  to  give  notice  of  waste  to  public  ad- 
ministrator. 

1782.    Suits  for  property  of  decedents. 

1733L  Order  to  examine  party  charged  with  «mbezsling 
estate. 

1784.  Punishment  fbr  reflislng  to  attend. 

1785.  Order  on  public  administrator  to  Dceonnt. 

1786.  Every  six  months  to  make  and  puUish  return -of 

condition  of  estate. 

1787.  When  there  are  no  heirs  or  claimants,  moneys  and 

eiTects  paid  to  county  treasurer,  etc. 

1788.  Kot  to  bo  interested  in  the  payments  fbr  or  on  ac- 

count of  estates  in  his  hands. 

1789.  When  to  cettle  with  county  clerk,  and  how  un- 

claimed estate  disposed  of. 

1740.  Proceedings,  how  and  by  whom  instituted,  against 

public  administrator  fkiling  to  pay  over  money  as 
ordered. 

1741.  Fees  of  officers,  when  and  by  whom  paid. 

1742.  Public  administrator  to  administer  oaths. 

1748.    Preceding  chapters  applicable  to  public  adminis- 
trator. 

^  1720.  Every  public  administrator,  duly  elected,  commis- 
sioned and  qnalified,  must  take  charge  of  the  estates  of  persons 
dying  within  his  oonnty  as  follows: 
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1.  Of  the  estates  of  deee^ents  for  which  no  administrators 
are  appointed,  and  which  in  consequence  thereof  are  being 
wasted,  ancared  for,  or  lost. 

2.  Of  the  estates  of  decedents  who  leave  no  known  heirs. 

3.  Of  estates  ordered  into  his  hands  by  the  probate  coart ;  and, 

4.  Of  estates  npon  which  letters  of  administration  have 
been  issued  to  him  by  the  probate  court. 

Stat  1851,  207,  f  3.  read  :  '' he  shall  perform  such  duties  and  receive 
such  compcusatlon  as  may  bo  prescribed  by  law." 

Stat.  1860, 105,  ^3,  road;  "he  shall  bo  authorized  and  required  to  per- 
form fiuch  UuticHa»  arc  prescribed  bylaiv,  and  t»hali  not  bc.requircd  tu 
obtain  lettc  ra  ut  administration  theretor,  but  may  proceed  to  the  peiform- 
ance  of  the  simc  by  vjriue  of  his  office,  and  shall  receive  puch  compensa- 
tion as  may  be  prescribed  by  la^w;  j^rovided,  that  the  provjsiuusoi  this 
act  shall  not  apply  lo  \hv  city  and  county  ot  San  Francisco,  and  the  city 
and  county  of  Hacramento,  but  in  said  city  and  county  oti:»an  Francisco, 
and  the  said  city  and  cuunty  of  Saci*amcnto,  the  pubLc  administrator 
shall  give  bnndrt  to  be  approved  by  the  proba  e  conit,  in  the  sum  of  not 
less  than  th;riy  thousand  dullars,  and  shall  procure  letters  of  admimstra- 
tion  on  each  estate,  by  petition  as  in  other  cases." 

^  17537.  (N.  S.)  Whenever  a  public  administrator  takes 
charge  of  an  estate,  which  be  is  entitled  to  iidmiuidter  without 
letters  of  administration  being  iesued,  or  under  order  of  the 
coart,  be  must,  with  all  convenient  dispatch,  procure  letters 
of  administration  thereon,  in  a  like  manner  and  on  like  proceed- 
ings as  letters  of  administration  are  issued  lo  other  persons. 
His  official  bund  and  oath  is  in  lieu  of  the  administrator's  bond 
and  oath,  but  when  real  estate  is  ordered  to  be  sold,  another 
bond  may  be  required  by  the  court 

7  Cal.  210;  11  CaL  128: 17  CaL  238;  34  Cal.  468. 

^  1728,  (^  304.)  Whenever  a  stranger,  or  person  without 
known  heirs,  dies  intestate  in  the  house  or  premises  of  another, 
the  possessor  of  such  premises,  or  any  one  knowing  the  facts, 
must  give  immediate  notice  thereof  to  the  public  administrator  of 
the  county ;  and  in  default  of  so  doing,  he  is  liable  for  any  damage 
hat  may  be  sustained  thereby,  to  be  recovered  by  the  public  ad- 
ninistrator,  or  any  party  interested. 

Stat.  1851, 488,  substaatially  the  same. 

7  Cal.  232. 

^  1739.  (^  305.)  The  public  administrator  most  make  and 
^etnm  a  perfect  inventory  of  all  estates  taken  into  his  possession, 
l^dministor  and  account  for  the  same  aeoording  to  the  provisions 
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of  this  title ,  aabject  to  the  control  ftud  4ireotioD  of  tbe  probAte 

coart. 

Stat.  1851, 488,  inserted  the  words,  *'  as  near  as  circumstances  will  per^ 
mit";  bctwcL-u  "same"  and ''according";  also,  read:  "tothclawprc- 
acrlbiiig  ttic  duties  of  administration."  instead  of,  '*toUie  provisioaaof 
this  tiiic." 

7  Cat.  232;  11  Cal,  127. 

$  1730.  (^  306.)  If,  at  any  time,  letters  testAmentary  or  of 
admiaistratiou  are  regularly  granted  to  any  otber  person  on  an 
estate  of  which  the  public  administrator  has  charge,  he  must, 
under  the  order  of  the  probate  court,  account  for,  pay  and  de- 
liver to  the  executor  or  administrator  thus  appointed,  all  tbe 
money,  property,  papers  andestate-of  every  kind,  in.bi8  possess* 
ion  or  under  his  control. 

Stat.  1851,  488,in8erted  tlie-words,  '*  on  aach.  estate,"  after  "  granted." 
11  Cal.  127. 

$  1731.  ($  3U7.)  All  civil  ofScers  must  inform  the  public 
administrator  of  all  property  known  to  them,  belonging  to  a  de- 
cedent^ which  is  liable  to  /o««,  injury  or  waste,  and  which,  hy 
reason  thereof  ^  ought  to  be  in  possession  of  the  public-adminis- 
trator. 

Stat  1851, 488,  same  in  substance ;  inserting,  *'  and  estate,"  after  '*prop 
ertj ;"  also,  ''  by  law,"  instead  of,  **  by  reason  thoreot" 

^  173a.  (^  308.)  The  public  administrator  must  institute  all 
suits  and  prosecutions  necessary  to  recover  the  property ,  debts, 
papers  or  other  estate  of  the  decedent. 

^  1733.  (^  309.)  When  the  public  administrator  complains 
to  the  probate  judge,  on  oath,  that  uny  person  has  concealed, 
embezzled  or  disposed  of,  or  has  in  his  possession  any  money, 
goods,  property  or  effects,  to  the  possession  of  which  sncb  ad- 
ministration is  entitled  in  his  official  capacity,  the  judge  may 
cite  such  person  to  appear  before  the  probate  c^urt,  and  may  ex- 
amine him  on  oath  touching  tbe  matter  of  such  complaint 

$1734.  ($310.)  All  such  interrogatories  and  answers  most 
be  reduced  to  writing  and  signed  by  the  party  examined,  and 
filed  in  the  probate  oonrt.  If  tbe  person  so  cited  refases  to  ap* 
pear  and  submit  to  sncb  an  examination,  or  to  answer  such  in- 
terrogatories as  may  be  put  to  bim  toacbing  the  maUer  of  such 
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complaint,  the  court  ma^  eommit  him  to  th^  eottnty  jail,  tlieiie  to 
remain  in  close  custody  until  he  sobmita  to  the  order  of  the 
'  eonrt. 

Stot.  tt91. 48S,  substantially  the  same,  inserting  the  woids,  "  by  war- 
rant for  that  parpose,"  between  "  may  "  aod  **  c<mimit." 

$  1735.     (^  311.)    The  probate  court  may  at  any  time  order 
the  public  administrator  to  account  for  and  deliver  ail  the  money 
and  property  of  an  estate  in  his  bands  to  tbe  heirs,  or  to  the  ex- 
ecutors or  administrators  regularly  appointed. 

1  Cal.  232, 

^  1786.  ($  312.)  Tbe  pnbllc  administrator  must,  once  in 
every  six  months,  make  to  tbe  probate  judge,  under  oatb,  a  re- 
turn of  all  estates  of  decedents  wfaich  have  come  into  his  hands, 
the  value  of  the  same,  the  money  Tvbich  has  come  into  his  hands 
from  such  estate,  and  what  he  has  done  with  it,  and  the  amount 
of  his  fees  and  of  expenses  incurred,  and  tbe  balance,  if  any, 
remaining  in  his  hands  ;  publish  the  same  six  times  in  some  news* 
paper  in  the  county,  or  if  there  is  none,  then  post  the  same  legi- 
bly written  or  printed,  in  the  office  of  the  county  clerk.,  of  tbe 
eonnty. 

Satt  1851,  439,  read :  '*  The  pubBc  administrator  shall  render  a  yearly 
account  to  t  ho  county  auditor  of:  First,  a  List  of  th<>.  estates  which  have 
come  under  his. chaise,  tlio  condition  in  whicli  they  arc  at  tiic  time  of  re- 

gorting,  the  disposition  wliich  has  1)een  made  of  any  during  the  year, 
ccond,  thr  pums  nfraoncy  whlcli  havo  come  Into  his  hands,  in  each  estate, 
and  what  disposition  hns  been  made  of  them,  and  the  amount  of  iiis  fees; 
which  said  amount  sliall  be  published  in  ai  least  two  journals  of  thestate, 
one  of  which  siiaii  ha  in  his  own  coanty,  if  there.is  one  puliiished." 

7Cal.23i;llCal.  m. 

^  1737.  After  a  final  settlement  of  the  affairs  of  any  estate, 
if  there  be  no  heirs  or  other  claimants  tbereof,  tbe  public  ad- 
ministrator must  pay  over  to  tbe  county  treasury,  to  be  paid  into 
the  state  treasury,  all  moneys  and  effects  in  his  bands  belonging 
to  the  estate,  and  if  any  such  moneys  and  effects  esch*.  at  to  tbe 
state,  tbey  must  be  disposed  of  as  other  escbeated  estates. 

^  1738.  The  public  administrator  must  not  be  interested  in 
expenditures  of  any  kind  made  on  account  of  any  estate  he  ad- 
ministers, nor  must  he  be  associated  in  business  or  otherwise 
with  any  one  who  is  so  intweeted,  and  he  must  attach  to  his 
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report  and  pnblication,  made  in  accordance  with  the  preceding 
BeclioD,  bis  affidavit  to  that  effect. 

Stat.  1851,  414,  f.  4,  read :  **  No  public  adrntnistrator  now  in  office  or 
hereafter  elected  under  this  act,  shall  be  Interested,  directlv  or  indirectly, 
in  expenditures  of  any  kind  made  on  account  of  any  estates  of  deceased 
persons ;  nor  ^hall  ho  be  associated  in  business  or  otherwise  with  any  per- 
son who  shall  hi^  so  interested ;  and  he  shall  annex  to  his  report  every  six 
months,  as  required  by  ihe  act,  an  affidavit,  taken  before  a  county  or 
district  judge,  to  that  effect" 

^  1739.  Pnbiic  adminietratora  are  required  to  account  ander 
oath  and  to  settle  and  adjust  their  accounts,  relating  to  the  care  and 
disbursement  of  money  or  property  belonging  to  estates  in  their 
hands,  with  the  county  clerks  of  their  respective  counties,  on  the 
first  Monday  in  each  month ;  and  they  must  pay  to  the  county 
treasurer  any  money  remaining  in  their  hands  of  an  estate  un- 
claimed, as  provided  in  sections  sixteen  hundred  and  ninety- 
three  to  sixteen  hundred  and  ninety-six,  both  inclusive. 

Stat.  1853,  211,  §  2.  read :  '*  Public  administrators  in  their  respective 
counties  arc  hereby  rcquire<l  to  settle  and  adjust  tbcir  accounts  relating 
to  the  collection,  caro  and  disbursement  of  money  or  property  bclonffinf 
to  the  estates  of  deceased  i>er8ons,  with  the  county  clerk,  on  the  first  Mon- 
day of  each  month." 

^  I74r0.  Wben  it  appears,  from  the  returns  made  in  pur- 
suance of  tbe  foregoing  sections,  that  any  money  remains  in  the 
hands  of  tbe  public  administrator  (after  a  final  settlement  of  the 
estate)  unclaimed,  which  should  be  paid  over  to  the  county 
treasurer,  the  probate  judge  must  order  tbe  same  to  be  paid  over 
to  the  county  trensurer,  and  on  failure  of  the  public  administrator 
to  comply  with  the  order  within  ten  days  after  tbe  same  is  made, 
the  district  attorney  for  the  county  must  immediately  institute 
the  requisite  legal  proceedings  against  the  public  administrator, 
for  a  judgment  against  him,  and  the  sureties  on  his  official  bond, 
in  the  amount  of  money  so  withheld,  and  costs. 

Stat.  1859, 213,  §  1.  was  same  in  substance,  inserting  "  by  legal  heirs  or 
other  claimants,"  after  '*  unclaimed  " :  also, "  in  pursuance  to  law,"  be- 
tween "  which  "  and  **  should  be  paid." 

^  174rl.  The  fees  of  all  officers  chargeable  to  estates  in  the 
hands  of  public  administrators,  must  be  paid  out  of  the  assets 
thereof  bo  soon  oa  tbe  same  come  into  his  bands. 

Stat  1860,  357,  ^  2,  read :  ''  where  estates  have  been  ordered  into  the 
hands  of  tlic  ])ubllc  administrator,  the  fees  of  all  offlc<'rs  shall  be  charged 
to  said  estate,  and  tho  administrator  shall  pay  the  s.nmc  to  said  officers  as 
soon  iis  sufUcicnt  money  comes  into  his  hands  to  pay  the  expenses  of  the 
administration." 

Estate  of  Bezar  Simmons,  July  Term,  1811. 
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^  1749«  Pablio  adkiinistrators  may  administer  oaths  in  re- 
gard to  all  matters  tonGbing  the  disdiar^e  <^  their  daties,  or  the 
administration  of  estates  in  their  hands. 

Stat.  1860, 357, 8  3,  read :  "  Tbe  pnbUc  administrator  shall  be  aathor- 
ized  to  administer  all  necessary  oaths  in  the  discliarge  rf  bis  duties  as 
such,  in  tlie  samo  manner  and  with  like  effect  as  notaries  public,  and 
sliall  be  entitled  to  receive  the  same  fees  therefor." 

^  1743.  (K.  S.)  When  no  direction  is  given  in  this  ciiapter 
for  the  govemmeot  or  gnidance  of  a  imblie  administrator  in  the 
discharge  of  his  dnties,  or  for  the  admiDistratioa  of  an  estate  in 
his  hands,  the  proyisipos  of  the  preceding  chapters  of  this  title 
most  goyem. 


^  174:T 
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CHAPTER  XIV. 

OF  GUARDIAN  AND  WARD. 

ARTICLB         I.     GUABDIAKS  OT  MINORS. 

II.     GUARDIAirS  or  INSANE  AND  INCOMPETENT  PER* 

SONS. 

I^I.    The  powers  and  duties  of  guardians. 

lY.   The  sals  ov  pbopsbtt  and  i>i8pobition  op 

FROOSEDS. 
Y.     KON-RBSIDENT  GUARDIANS  AND  WARDS. 

YI.    General  ani>  mimiellansous  pbovisiobs. 


ARTICLE  L 

GUARDIANS  OF   MINORS. 

Section  1747.    Probate  judge  to  appoint  guardians,  wbeD,  and  on 
what  petition. 

1748.  When  minor  may  nominate  guardian ;  when  not. 

1749.  When  appointment  may  be  made  by  Judge,  when 

minor  is  over  fourteen. 

1750.  Nomination  by  minors  after  arriving  at  fourteen. 

1751.  Father  or  mother  entitled  to  guardianship. 

1752.  Minor'haviDg  no  father  or  mother. 

1753.  Powers  and  duties  of  guardian. 

1754.  fiond  of  guardian,  conditions  of. 

1755.  Probate  judge  may  insert  conditions  in  order  ap- 

pointing guardian. 

1756.  Letters  of  guardianship  and  bond  of  guardian  to  be 

recorded. 

1757.  Maintenance  of  minor  out  of  income  of  his  own 

property. 

1758.  Guardian  to  give  bond.    Powers  limited. 

1750.    Power  of  courts  to  appoint  guardians  and  next 
friend  not  impaired. 

$  1T47.  (^^  1,636.)  The  probate  jndge  of  each  connty, 
when  it  appears  necessary  or  convenient,  may  appoint  guardians 
for  the  persons  and  estates,  or  either  of  them,  of  minors  who 
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have  no  gnardian  legally  appointed  by  will,  and  who  are  In- 
habitants or  residents  of  the  county,  or  who  reside  withoat  the 
state  and  liave  estate  within  the  connty.  Such  appointment  may 
bo  made  on  the  petition  of  a  relative  or  other  person,  in  behalf 
of  such  minor.  Before  making  the  appointment,  the  judge  must 
cause  such  notice  at  [he)  deems  reasonable  to  be  given  tu  the 
relatives  of  the  minor  residing  in  the  county,  and  to  any  person 
under  whose  care  such  minor  may  be,  as  he  deems  reasonable, 

Stat.  1861, 693-4,  S  I,  was  siibstantially  the  same;  inserting  the  words, 
"intercs  ed  in  or  bcft'lcnding."  iustcaJ  of,  '*  in  behalf  of" ;  also,  omitting 
the  words,  "on  duo  inquiry.'* 

Stat.  1859. 26S,  g  1.  omitted  all  after  the  words,  ''estate  within  the 
county";  also  the  words,  ''for  the  persons  and  estates,  or  either  ut 
them.^' 

15  Cal.  249;  83  Gal.  54;  De  la  Montagnle  «.  XJuion  Insurance  Co.,  Oct. 
T.,  1871. 

$  1748.  ($^  3,  837.)  If  the  minor  is  under  the  age  of  four- 
teen years,  the  probate  judge  may  nomiuate  and  appoint  his 
guardian.  If  he  is  above  the  age  of  fourteen  years,  he  may 
nomiuate  bis  own  guardian,  who,  if  approved  by  the  judge,  must 
be  appointed  accordingly. 

Stat.  1850, 269,  S  2. 

^1749.  (^^3,338.)  If  the  guardian  nominated  by  the  minor 
is  not  approved  by  the  judge,  or  if  the  minor  rebides  out  of  the 
state,  or  if  after  being  duly  cited  by  the  judge,  he  neglects  for  ten 
days  to  nominate  a  suitable  person,  the  judge  may  nominate  and 
appoint  the  guardian,  in  the  same  manner  as  if  the  minor  were 
under  the  age  of  fourteen  years. 

Stat  1800,  269,  S  3. 

^  1750.  (^^  4,  339.)  When  a  gnardian  has  been  appointed 
by  the  court  for  a  minor  under  the  age  of  fourteen  years,  the 
minor,  at  any  time  after  be  attains  that  age,  may  appoint  his  own 
gnardian,  subject  to  the  approval  of  the  probate  judge. 

SUt.  1850, 269,  S  4. 

(  1751.  ($$  5,  340.)  The  father  of  the  minor,  if  living,  and 
in  case  of  his  decease  the  mother  while  she  remains  unmarried, 
being  themselves  respectively  competent  to  transact  their  own 
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business  and  not  otherwise  ansaitable,  mosl  be^eBtitled  to  tho 
guardianship  of  the  minor. 
Stat.  1890, 289. 8  & 

^  1753.  (^^  6,341.)  If  the  minor  has  no  father- or  mother 
living,  competent  to  have  the  custody  and  care  of  his-^ocatioii, 
the  guardian  appointed  shall  have  the  same. 

Stat.  l&'SO,  269»  §  6,  substantially  the  same. 

19  Cal.  183;  22  Cal.  398;  37  Cal.  663;  40  Gal.  4M. 

^  1753.  (^^  7y  342.)  Every  guardian  appointed,  shall  have 
the  custody  and  care  of  the  education  of  the  minor,  and  the  care 
and  management  of  his  estate,  antil  such  minor  arrives  at  the 
age  of  majority  or  marries,  or  antil  the  guardian  is  legally 
discharged. 

Stat.  1850, 269,  S  7,  substantially  the  same,  inserting  ^tuition"  instead 
of  "  care  of  the  education  "  ;  also,  '*  tweaijrH>ne  yeara"  issteadof  **  ma' 

jority.* 

19  Cal.  188;  37  Cal.  663 

$1754.  ($$  8,  343.)  Before  the  order  appointing  any  person 
guardian  under  this  chapter  takes  effect,  and  before  letters  issae, 
the  judge  must  require  of  such  person  a  bond  to  the  minor,  with 
sufficient  sureties,  to  be  approved  by  the  judge,  and  in  such  sum 
as  he  shall  order,  conditioned  that  the  guardian  will  faithfully 
execute  the  duties  of  his  trust  according  to^law ;  and  the  folio w- 
iug  conditions  shall  form  a  part  of  snob  bond  without  being  ex- 
pressed therein : 

1.  To  make  an  inventory  of  all  the  estate,  real  and  personal, 
of  his  ward  that  comes  to  his  possession  or  knowledge,  and  to 
return  the  same  within  such  time  as  the  judge  may  order. 

2.  To  dispose  of  and  manage  the  estate  according  to  law 
end  for  the  best  interest  of  the  ward,  and  faithfully  to  discharge 
his  trust  in  relation  thereto,  and  also  in  relation  to  the  eare, 
custody  and  education  of  the  ward. 

3.  To  render  an  account,  on  oath,  of  the  property,  estate  and 
moneys  of  the  ward  in  his  hands,  and  all  proceeds  or  interests 
derived  therefrom,  and  of  the  management  and  disposition  of 
the  same,  within  three  months  after  his  appointment,  and  at 
such  other  times  as  the  court  directs,  and  at  tlie  expiration  of  his 
^rust  to  settle  his  accounts  with  the  probate  judge,  or  with  the 
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ward,  if  be  be  of  full  age;  or  bis  legal  repreflentativefi,  and  to 
pay  over  and  deliver  all  the  estate,  moneys  aud  effects  remain- 
ing  in  bis  bands  or  dne  from  bim  on  sach  settlement,  to  the 
person  who  is  lawfully  entitled  thereto. 

Upon  filing  the  bond,  duly  approved,  letters  of  guardianship 
mnst  issne  to  the  person  appointed.  In  form,  the  letters  of 
guardianship  most  be  sabstantially  the  same  as  letters  of  ad- 
ministration;  and  the  oath  of  the  guardian  must  be  indorsed 
thereon,  that  he  will  perform  the  duties  of  bis  office  as  such 
^iroardian,  according  to  law. 

Stat.  1861, 604,  8  2,  substantially  the  same;  inserting  the  words,  **  and 
when  th  >  penal  sum  of  the  bond  exceeds  two  thousand  dollars,  each  of 
the  sureties  may  become  liable  /'or  portions  thereof,  making  in  the  aggre- 

g»te  the  wlioic  penal  sum,"  b.twern  the  words,  "onler"  aud  '*coudi- 
oncd  'V  also,  ''^or  persons  "  after  "  person  "  in  subdivision  3. 

Stat.  1830, 269,  S  8,  read  down  to  subdivision  1,  as  follows :  "  Before  ap- 
pointin;;any  person  guardian  of  a  minor,  the  judge  shall  require  of  such 
person  a  bond  to  tlic  minor  with  snffloicnt  sureties  to  bo  approved  by  the 
Jadge,  and  iu  such  sum  as  he  shall  order,  conditioned  as  foHows  " : 

The  sul)divi8ion8  then  followed,  and  were  the  same,  inserting  ^*  one 
year"  instead  of  "three  months,"  in  subdivision  3;  all  after  the  words, 
'*lawfhUy  entitled  thereto  "  was  omitted. 

^  1T55.  When  any  person  is  appointed  guardian  of  a  minor, 
the  probate  judge  may,  with  the  consent  of  such  person,  insert  in 
the  order  of  appointment  conditions  not  otherwise  obligatory, 
providing  for  the  care,  treatment,  education  and  welfare  of  the 
minor ;  the  performance  of  such  conditions  is  a  part  of  the 
duties  of  the  guardian,  for  the  fiiitbfol  performance  of  which, 
he  and  the  sureties  on  bis  bond  are  responsible. 

§  Stat.  1865-6, 380,  §  1,  sabstantially  the  same,  iii8erting-'*^of  the-  trust " 
after  •*  duties." 

^  ITStt.  All  letters  of  guardianship  issued,  and  all  guardians' 
bonds  executed  under  the  provisions  of  this  chapter,  with  the 
affidavits  and  certificates  thereon,  mu^t  be  recorded  by  the  clerk 
of  the  probate  court  having  jurisdiction  of  the  persons  and  estates 

of  the  wards. 

Stat.  1861, 607,  §  15,  read;  "  hereafter  issued  "  and  "  hereafter  execut- 
ed" ;  also.  '•  f'>rthwith  recorded  " ;  also  added  the  words, "  respectively. 
In  a  book  kept  by  him  in  his  office  for  that  purpose,  and  said  records  and 
duly  certified  copies  thereof,  shall  have  the  same  force  and  effect  in  all 
cases  whatsoever,  as  the  originals  thereof  would  have.*' 

^  1757.  ($(  9,  344.)  If  any  minor  having  a  father  living 
has  property,  the  income  of  which  is  sufficient  for  bis  mainte- 
nance and  education  in  a  manner  more  expensive  than  his  father 
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can  roRaonablrfifford,  regard  being  had  to  Hie  sitaatioii  of  I3ie 
father* u  fumily  and  to  nil  tbe  circtunirtjances  of  the  case,  the  ex- 
ponses  of  tbe  edoeation  and  maintenance  of  each  minor  may  be 
defrayed  oat  of  the  income  of  his  own  property,  in  whole  or  in 
part,  as  jadured  reasonable,  and  mnst  be  directed  by  tbe  probate 
court' ;  and  the  chaises  therefor  may  be  allowed  accordingly,  io 
the  Beltlenient  of  tbe  Recounts  of  his  guardian. 
Stat.  1690, 269  ^  9.  same  snlMrtantially. 

^  1758.  (^^  10,  345.)  Every  testamentaix  goardian  mnal 
give  bond  and  qaalify,  and  has  the  same  powers  and  must  per- 
form tbe  same  dnties,  with  regard  to  the  person  and  estate  of  his 
ward,  as  gaardians  appointed  by  tbe  probate  conr^  except  so  far 
as  their  powers  and  duties  are  legally  modified,  enlarged  or 
changed  by  the  will  by  whidi  such  guardian  was  appointed. 

Stat.  1861 ,  604,  S  3,  substantially  the.  same,  prellxing  the  words :  **  The 
father  of  any  child,  vrlio  is  a  minor,  may,  by  his  last  will  and  tcstMneut, 
appoint  a  guardian  or  gaardiuns  of  such  child,  whether  born  bcf/re  or 
after  the  time  of  making  such  will,  and  in  case  of  the  death  of  the  fiatber, 
tho  mother  of  such  child  m»y,  in  lil^e  manner,  appoint  a  guardian,  or 
guardians,  if  such  child  shall  not  then  have  any  legally  appointed  guar- 
dian." 

Stat  18S0, 269,  S  10,  read :  "  The  father  of  every  legitimate  child  which 
is  a  minor,  may,  by  his  last  will  in  writing,  appoint  a  guardian  nr  guar- 
dians for  his  minor  children,  whether  bom  at  the  time  of  making  such 
will  or  aiurwardf),  to  continue  during  the  minority  of  such  child  or  for 
any  less  time ;  and  every  such  testamentary  guardian  shall  give  bond  in 
liko  manner,  and  with  like  condition  as  hert  inbefore  required ;  md  b« 
shall  have  the  same  powers,  and  shall  perform  the  same  duties,  with  re- 
gard tb  the  person  and  estate  of  the  ward,  as  a  guardian  appointed  as 
aforesaid." 

'  ^  1750.  (^  11,  346.)  Nothing  contained  in  this  chapter  af- 
fects or  impairs  the  power  of  any  court  to  appoint  a  guardian  to 
detend  the  interests  of  any  minor  interested  in  any  suit  or  mattei 
pending  therein. 

15  Cal.  249;  19  Cal.  fr29;  37  Cal.  668;  Smith  «.  McDonald,  Oct.  T.,  IflTI. 

Stat  1850, 269,  §  11,  added  the  words,  "*  nor  to  appoint  or  allow  any  per* 
son,  as  the  next  firiend  of  a  minor,  to  commence  and  prosecute  any  suit 
in  his  behalf." 
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ARTICLE  II. 

tSUARDIANS  OF  INSANE  AND  INCOMPETENT  PERSONS. 

Section  1768.    Guardians  of  Insane  and  other  incompetent  persons 
1764.    Appointment  by  probate  Judge  after  hearing. 
1766.    Powers  and  duties  of  such  guardians. 

$  1763.  (^^  12,  347.)  When  it  is  represented  to  the  probate 
judge,  upon  verilied  petition  of  any  relative  or  friend,  that  any 
person  is  insane,  or,  from  any  canse,  meRtaily  iuconipeteut  to 
manage  bis  property,  the  judge  must  cause  a  notice  to  be  given 
to  the  8up)K>sed  insane  or  incompetent  person,  of  the  time  and 
place  of  hearing  the  case,  not  less  than  five  days  before  the  time 
so  appointed,  and  such  person,  if  uble  to  attend,  must  be  produced 
before  him  on  the  hearing. 

Stat  1850, 209,  §12,  Inserted  the  words :  '*  of  any  insane  person,  or  ol 
any  person  w.bo,  by  reason  of  extreme  old  age,  or  other  cause,  is  men> 
tally  iucompofcent  to  manage  hU  property,"  between  the  words,  "frieud" 
and"  Ihat-*^;  also  read:  "and  snail  also  cause  such  person,  if  able  to 
attend,  t^  be  produced  bcf  ;rc  him  on  the  bearing,"  Instead  of  "  and  such 
person,  if  able  to  attend,  must  be  produced  before  bim  on  thcbeariug." 

4Cal.ll3. 

^  17C4.  (^  13,  348.)  If,  after  a  full  hearing  and  vxamina- 
tion  upon  such  petition,  it  appeara  to  the  probate  judge  that  the 
person  in  question  is  incapable  of  taking  care  of  himself  and 
managing  Itis  property,  he  must  appoint  a  guardian  of  his  person 
and  estate,  with  the  powers  and  duties  in  this  chapter  specilied. 

Stat.  1850,  270,  S  13,  same,  reading  " hereinafter'*  bistead of  "  in  this 
chapter." 

19  Cal.  163. 

f  1765.  (^  14,  349.)  Every  guardian  appointed,  as  pro- 
vided in  the  preceding  section,  has  the  cure  and  custody  of  the 
pen*on  of  his  ward,  and  the  management  of  all  his  estate,  until 
such  guardian  is  legally  discharged;  and  he  must  give  bond  lo 
such  ward,  in  like  manner  and  with  lilce  conditions  as  before 
prescribed  with  respect  to  the  guardian  of  a  minor. 

Stat.  1850. 270,  §14. 
36Cal.  65(>. 
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* 
ARTICLE  III. 

THE   POWERS  AND  DUTIES  OF  OUARDIAITS. 

SeotiofITSS.    Guardian  to  paj  debts  of  ward  out  of  ward's  estate. 
17G9.    Guardian  to  recover  debts  due  his  ward  and  repre- 
resent  him. 

1770.  Guardian  to  manage  his  estate,  maintain  ward  and 

sell  real  estate. 

1771.  Maintenance,  support  and  education  of  ward,  how 

enforced. 

1772.  May  assent  to  a  partition  of  real  estate. 

1778.  Guardian  to  return  inventory  of  estate  of  ward. 
Appraisers  to  be  appointed.  Like  proceedings 
when  other  property  acquired. 

1774.  Settlements  of  guardians. 

1775.  Allowance  of  accounts  of  joint  guardians. 

1776.  Expenses  and  compensation  of  guardians. 

^  1768.  (^^  15,  350.)  Every  guardian  appointed  under  the 
provisions  of  this  chapter,  whether  for  a  minor  or  any  other 
person,  must  pay  all  just  debts  due  from  the  ward,  out  of  his 
personal  estate  aud  the  income  of  bis  real  eatate,  if  sufficient ;  if 
not,  then  out  of  his  real  estate,  upon  obtaining  an  order  for  the 
sale  thereof,  and  disposing  of  the  same  in  the  manner  provided 
in  this  title  for  the  sale  of  real  estate  of  decedents. 

Stat.  1850, 270,  §  15,  read :  "  by  law  "  instead  of ''  in  this  title  for  the  sale 
.  of  the  real  estate  of  dccedentM.^' 

20Cal.382;  36  Gal.  667. 

(  1769.  (^  16,  351.)  Every  guardian  must  settle  all  ac- 
counts of  the  ward,  and  demand,  sue  for  aud  receive  all  debts 
due  to  him,  or  may,  with  the  approbation  of  the  probate  jndge, 
compound  for  the  same  and  give  discharges  to  the  debtors  on  re- 
ceiving a  fair  aud  just  dividend  of  his  estate  and  effect&;  and  he 
must  appear  for  and  represent  his  ward  in  all  legal  suits  and  pro- 
ceedings, unless  another  person  is  appointed  for  that  purpose  as 
gu.u'diun  or  next  friend. 

Stat.  1850, 270.  g  16. 

20  CiU.  b76 ;  32  Cal.  118 ;  36  Cal.  451 ;  Smith  v.  McDonald,  Oct.  T..  1871. 
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^  1770.  m  17,  352.)  Every  gvardian  mast  mauage  the 
estate  of  his  ward  frugally  and  without  waste,  and  apply  the 
income  and  profits  thereof,  as  far  as  may  be  necessary,  for  the 
comfortable  and  snitable  maintenance  and  support  of  the  ward 
and  his  family,  if  there  be  any  ;  and  if  such  income  and  profits 
be  insalBcient  for  that  parpose,  the  guardian  may  sell  the  real 
estate,  upon  obtaining  an  order  of  the  court  therefor,  as  provided, 
and  must  apply  the  proceeds  of  such  sale,  as  far  as  may  be  neces- 
sary, for  the  niaiDtenance  and  support  of  the  ward  and  his 
family,  if  there  be  any. 

Stat.  1850, 270,  §  17,  inserted  "  by  law  "  after  '*  as  proTided." 

Stat  1861, 5<79,  §  6,  authorizing  incorporations  for  homestead  pnrpcses, 
read,  in  pan,  as  t'ollo^vg :  *'Purents  and  gnardians  may  take  andf  hold 
shares  in  such  associations  in  behalf  and  for  the  use  of  their  n)inor.cbil- 
dren  or  ivards ;  provided,  tlie  cost  of  such  sliares,  and  the  amount  of  de- 
ports and  assessments  thereon,  be  paid  from  the  personal  earnings  of 
sut  h  minor  children  9r  wards,  or  by  gifts  from  persons  other  than  their 
m^le  parents,** 

9  Cal.  S»2;  35  CaL845;  40  Cal.  458. 

^  1771.  When  a  guardian  has  advanced  for  the  necessary 
maintenance,  support  or  education  of  his  ward,  an  amount  not 
disproportionate  to  the  value  of  bis  estate  or  his  condition  of  life, 
and  the  same  is  made  to  appear  to  the  satisfaction  of  the  court, 
by  proper  vouchers  and  proofs,  the  guardian  must  be  allowed 
credit  therefor  in  his  settlements.  Whenever  a  guardian  fails, 
neglects  or  refuses  to  furnish  suitable  and  necessary  mainte* 
nance,  support  or  education  for  his  ward,  the  court  may  order  him 
to  do  so,  and  enforce  buch  order  by  proper  process.  Whenever 
any  third  person,  at  his  request,  supplies  a  ward  with  such  suit- 
able and  necessary  maintenance,  support  or  education,  and  it  is 
shown  to  have  been  done  after  refubal  or  neglect  of  the  guardian 
to  supply  the  same,  the  court  may  direct  the  guardian  to  pay 
therefor  out  of  the  estate,  and  enforce  aach  payment  by  due 
proce  »s. 

^  1779.     (^^  18,  353.)    The  guardian  may  join  in  and  assent  • 
to  H  partition  of  the  real  estate  of  the  ward,  wherever  such  as- 
sent may  be  given  by  any  person. 

Stat.  1850, 270.  fi  18,  read :  *'  in  the  cases  and  in  the  manner  provided  by 
law,"  instead  of,  "  whenever  such  assent  may  be  given  by  any  perbon." 
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^  1773.     (^^  19,  354.)  ^  Every  ^j^oarcliaB  nrast  retam  to  the 
probate  court  an  inventory  of  tbe  estate  of  bis  ward  witbin  tbree 
months  after  bis  appoiutmeut,  and  aaaaally  thereafter.    When 
the  value  of  the  estate  exceeds  the  siiui  of  one  hundred  thooBand 
dollars,  semi-anuual  returns  must  be  made  to  the  probate  court. 
Tbe  prubnte  court  may,  upon  application  made  for  that  purpose 
by  any  person,  compel  the  guardian  to  render  an  account  to  the 
probate  court  of  the  estate  of  liis  ward.    The  iuveulories  and 
accounts  so  to  be  returned  or  rendered  must  be  sworn  to  by  tbe 
guardian.    All  the  estate  of  the  ward  described  in  tbe  fii'st  in< 
ventory  muut  be  appraised  by  appraisers  appointed,  sworn  and 
acting  in  the  manner  provided  fur  regulating  the  settlement  of 
tbe  estate  of  decedents ;  such  inventory,  with  the  appraisement 
of  tbe  property  therein  described,  must  be  recorded  by  the  clerk 
of  the  probate  court  in  a  proper  book  kept  in  his  office  for  that 
purpose.    Wlienever  any  other  property  of  the  osteite  of  any 
ward  is  discovered,  not  included  in  the  inventory  of  the  estate 
already  returned,  and  whenever  any  other  property  has  been 
succeeded  to,  or  acquired  by  any  ward  or  for  bis  benefit,  tbe  like 
proceedings  must  be  had  for  the  return  and  appraisement  thereof 
that  are  herein  provided  in  relation  to  the  first  inventory  and  re< 
turn. 

Vide  Stat.  1870. 791,  8  1 ,  was  subBtantialljr  the  same,  inserting  tbe  words, 
'*  interested  in  the  estate  of  any  ward,  or  by  any  person  of  kin  or  related 
to  any  ward, '  between  "  person  "  and  "  compel '  ;  also,  "  and  all  of  tbe 
guardians,  whenever  there  shall  be  more  than  one  guardian,"  between 
'  guardian  "  and  *'  all  tbe  estate." 

8tat.  1850, 270,  §  19,  read :  ''  Tbe  guardian  sball  return  an  Inventory  of 
the  estate  or  bis  waid  at  such  time  us  may  be  fixed  by  tbe  court;  the  es- 
tate and  eliccts  comprised  tberciu  shhll  be  appi*aised  by  three  suitable 
persons,  to  hcappoiu'ed  and  sworn  in  like  manner  as  is  required  with  re- 
spect lo  tbe  inventory  of  tbe  estate  ot  a  deceased  testator  or  intestate; 
and  every  guardian  sbali  account  for  and  dispose  of  tbe  personal  estate 
of  ibe  ward  in  like  manner  as  is  directed  wlta  respect  to  executors  aud 
administrators." 

$  1774.  ($$  35,  370.)  The  guardian  must,  upon  tbe  expira- 
tion of  a  year  from  the  tine  of  his  appointment,  and  as  often 
thereafter  as  he  may  be  required,  p-esent  his  account  to  tbe  ppo- 
bale  cuurt  for  settlement  and  allowance* 

Stat.  1850, 271,  §  35,  added  the  words,  '*  and  all  the  laws  relative  to  the 
accounts  uf  executors  and  administrators  stiall  govern  in  regard  to  the 
accounts  uf  a  guardian,  so  tar  as  they  can  be  made  applicable 

l9CaL390;  96  Cal.«54. 
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^  1775.  (^  49,  384.)  WUen  ai^accoant  is  rendered  by  two 
or  more  joint  gaardiaos,  the  probate  judge  may,  in  bis  discretion* 
allow  the  same  upon  the  oatb  of  any  of  tbem. 

Stat  1850. 279,  S  49: 
36  Cal.  6d5. 

^  1776.  (^^  47,  383.)  Every  guardian  must  be  allowed  the 
amount  of  his  reasonable  expenses  incurred  in  the  execution  of 
his  trust,  and  be  mnst  al(<o  biive  such  compensation  for  his 
services  as  the  court  in  which  his  accounts  are  settled  deems  just 
and  reasonable. 

Stat.  IBM,  273,  8  4!t 


ARTICLE  IV. 


THE   SALE  OF   PROPERTY  AND   DISPOSITION  OF  THE  PROCEEDS. 

Section  1777.  May  sell  property  in  certain  cases. 

1778.  Sale  of  real  thtate  to  be  made  upon  order  of  court. 

1779.  Applicat  ion  of  proceeds  of  pales. 

1780.  Invest  meut  of  proceeds  of  sales. 
1784.  Order  for  pale,  how  obtained. 

1782.  Notice  to  next  of  kin,  how  given. 

1783.  Copy  of  order  to  be  served,  published  or  consent 

filed. 

1784.  Ueariog  of  application. 

1785.  Who  may  be  examined  on  such  hearing. 
If66.    Costs  to  be  awarded  to  whom. 

1787.  Order  of  ealc,  to  specify  what. 

1788.  Bond  before  selling. 

1789.  All  proceediufTS  lor  sales  of  property  by  guardians 

to  conform  to  chapter  seven  of  thij)  title. 

1790.  Limit  of  order  of  tule. 

1791.  Conditions  of  salert  of  real  estate  of  minor  heirs. 

Itond  and  moitgage  to  be  given  for  deftrred  pay- 
ments. 

1792.  Probate  court  may  order  the  investment  of  money 

of  the  ward. 
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^  1777.     (^^  20,  355.)    tWhen  tbe  iucome  of  an  egtate  under 

gnardiunfibip  is  insnflicieDt  to  maiutaiii  the  ward  and  his  family, 

or  to  maintain  and  edncate  tbe  ward  when  a  minor,  hie  gpiardian 

may  sell  his  real  or  personal  estate  for  tba^  purpose,  npon  obtain- 

ing  an  order  therefor. 

Stat.  1861, 605, §5, inserted  **of  any  person"  between  ''estate"  and 
**und('r";  also  added  tlie  words :  "and  proceeding  therein  as  provided  in 
this  act." 

Stat.  1850, 270,  §20,  same  as  stat.  1861,  inserting  "  or  to  educate  his 
family  "  bel'ure  "  or  to  eduuate  the  ward,  when  a  nunor." 

20Cal.382;  35  Cal.  345. 

$  1778.     ($$  21,  356.)    When  it  appears  to  the  satisfoction  of 

the  court,  npon  the  petition  of  the  guardian,  that  for  tbe  benefit 

of  bis  ward  bis  real  estate,  or  some  part  thereof,  shonld  be  sold, 

and  tbe  proceeds  thereof  put  oat  at  interest,  or  invested  in  some 

productive  stock,  or  in  tbe  improvement  or  secaritj  of  any  other 

I'eal  estate  of  tbe  ward,  bis  guardian  may  sell  the  same  for  each 

purpose,  upon  obtaining:  au  order  therefor. 

Stat.  1861, 605,  §  6,  substauMally  the  same,  adding  the  words,  '*  and  pro- 
ceeding therein  as  provided  in  this  act." 

Stat.  1850,270,  §  21,  sabstantialiv  the  same,  omitting  the  words,  "  pat 
out  at  interest".;  also  tbe  words,  ^' or  in  tlie  Improvement  or  security  of 
any  other  real  estate  of  the  ward  " ;  iUdo  adding  tiie  words,  '*  and  pro- 
ceeding therein  as  hereinafter  provided." 

9  Gal.  5f)2 ;  20  Cal.  832 :  De  La  Montagnie  v.Union  Ins.  Co.,  Oct.  T.,  1871; 
Bcott  V.  Umbarger,  April  T.,  1871. 

$  1779.     ($$  22, 357.)     If  the  estate  is  sold  for  the  purposes 

mentioned  in  this  article,  the  guardian  must  apply  tbe  proceeds 

of  the  sale  to  such  purposes,  as  far  aa  necessary,  and  put  out  the 

residue,  if  any,  on  interest,  or  invest  it  in  tbe  best  manner  in  his 

power,  until  the  capital  is  wanted  fof  the  maintenauce  of  the 

ward  and  his  family,  or  the  education  .of  bis  children,  or  for  the 

education  of  the  ward  when  a  minor,  in  which  case  the  capital 

may  be  used  for  that  purpose,  as  far  as  may  be  necessary,  in  like 

manner  as  if  it  bad  been  personal  estate  of  tbe  ward. 

Stat.  1850, 270,  §  22,  read :  "  twentieth  section  of  this  act"  instead  of '*hi 
this  article." 

$  1780.  ($$  23, 858.)  If  the  estate  is  sold  for  the  purpose 
of  putting  out  or  investing  the  proceeds,  the  guardian  must  make 
the  investment  according  to  bis  best  judgment,  or  in  pursuance 
of  any  order  that  may  be  made  by  the  probate  court. 

Stat.  1850,270,  §23,  Inserted,  ''as  provided  in  this  act,"  after  "pro- 
ceeds.'* 
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^  1781.  (9$  24,  359.)  To  obtaJa  an  ord^r  for  such  sale,  the 
gnardian  mast  present  to  the  probate  court  of  the  county  in 
which  he  was  appointed  guardian,  a  yerified  petition  therefor. 
Betting  ft»rtfa  the  condition  of  the  estate  of  his  ward,  and  the  facts 
and  circumptances  on  which  the  petition  is  founded,  tending  to 
show  the  necessity  or  expediency  of  a  sale. 

8tat.I850,  271,  S  24 

^  1789.  ($$  25,  3600  If  it  appears  to  the  court  or  judge 
from  the  petition,  that  it  is  necessary  or  would  be  beneficial  to 
the  ward  tliat  the  real  estate,  or  some  part  of  it,  should  be  sold, 
or  that  the  real  and  personal  estate  should  be  sold,  the  court  or 
judge  must  thereapon  make  an  order  directing  the  next  of  kin  of 
the  ward,  and  all  persons  interested  in  the  estate,  to  appear  before 
the  court,  at  a  time  and  place  therein  specified,  not  less  than  four 
nor  more  than  eight  weeks  from  the  time  of  making  such  order, 
to  show  cause  why  an  order  should  not  be  granted  for  the  sale 
of  such  estate.  If  it  appear  that  it  is  necessary  or  would  be 
beneficial  te  the  ward  to  sell  the  personal  estate  or  some  part  of 
it,  the  court  must  order  the  sale  to  be  made. 

Stat,  1861, 605.  §  7,  read :  ^*  the  same  proceedings  sball  be  thereupon  had 
in  reference  to  the  notice  of  the  application,  ana  to  ordering  a  sale,  and 
malcinf  such  sales  as  are  provldea  in  relation  to  sales  of  personal  estate 
hyexecutors  or  administrators,"  Instead  of;  "the  court  must  order  tha 
sale  to  be  made." 

Stat.  18^0, 271,  §  29,  omitted  the  words.  *'or  Judge  " ;  also,  **  or  that  the 
real  and  personal  estate  should  be  sold  '*;  i^o  tlie  last  sentence. 

Scott  V.  Umbarger,  April  T.,  1871. 

^  1783.  (}^  26,  361J  A  copy  of  tha  order  must  be  person- 
ally served  on  the  next  of  kin  of  the  ward,  and  on  all  persoiMt 
interested  in  the  estate,  at  least  fourteen  days  before  the  hearinf^ 
of  the  petition,  or  must  be  published  at  least  three  snccessire 
weeks  in  a  newspaper  printed  in  the  county;  or,  if  there  be  none 
printed  in  the  county,  then  in  such  newspaper  as  may  be  specified 
by  the  court  or  judge  in  the  order.  If  written  consent  to  mak- 
ing the  order  of  $tde  is  subscribed  by  cdl  persons  interested 
therein^  and  the  next  of  kin,  notice  need  not  be  served  or  pub- 
lished, 

Stat.  1861, 606,  98,  inserted  the  words,  '*  to  bf  designated  by  the  court 
or  Judge,"  between  "county"  and  "or,  if." 

Stat  1859,  271, 126,  omitted  the  words,  ^* or  Judge":  also  words  in 
italicfr 
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^  1784.  ($^  37,  362.)  The  probate  court,  at  the  time  aod 
place  appointed  in  the  order,  or  sach  other  time  to  which  the 
bearing  is  postponed,  upon  proof  of  the  service  or  pablication  of 
the  order,  must  hear  and  examine  the  proofs  and  allegations  of 
the  petitioner  and  of  the  next  of  kin,  and  of  all  other  persons  in- 
terested in  the  estate  who  oppose  the  application. 

Stat.  1861,  606,  §9,  read:  '* adjourned"  instead  of  *' postponed  " ;  al^ 
"due  Bcr^icc";  also  "who  shall  think  proper  to  oppose  the  appiica- 
tioii." 

Stat.  IR50, 271,  §  27,  read :  "  probate  Judge  "  instead  of"  probate  court  '* ; 
otherwise  same  as  stat  1861. 

$  1785.  (^  28,  363.)  On  the  hearing  the  guardian  may  be 
examined  on  oath,  and  witnesses  may  be  produced  and  examined 
by  either  party,  and  process  to  compel  their  attendance  and  testi- 
mony may  be  issued  by  tbe  probate  court  or  judge,  in  the  same 
manner  and  with  like  effect  as  in  other  cases  provided/or  in  this 
title. 

Stat  1861, 606,  §10. 

Stat.  1850,  271,  §28,  read .  '*  probate  Judge'*  instead  of  **  probate  oonrt 
or  judge." 

(  1786.  (^^  29,  364.)  If  any  person  appears  and  objects  to 
the  granting  of  any  order  prayed  for  under  the  provisions  of  this 
article,  and  it  appears  to  the  court  that  either  the  petition  or  the 
objection  thereto  is  sustained,  tbe  court  may,  in  granting  or  re- 
fusing the  order,  award  costs  to  the  party  prevailing,  and  enforce 
the  payment  thereof 

Stat  I8d0,  271,  S29,  read :  **•  thereto  is  unreasonable,  said  court  may,  tn 
its  discretion,  award  costs  to  the  party  prevailing,  and  enforce  the  pay- 
ment thereof." 

$  1787.  (^^  30,  365.)  If,  after  a  full  examination,  it  appears 
necessary,  or  for  the  benefit  of  the  ward,  that  his  neal  estate  or 
some  part  thereof  should  be  sold,  the  court  may  grant  an  order 
therefor,  specifying  therein  the  causes  or  reasons  why  the  sale  is 
necessary  or  beneficial,  and  may,  if  the  same  has  been  prayed 
for  in  the  petition,  order  such  sale  to  be  made  either  at  public  or 
private  sale. 

Stat.  1861, 606,  §  11,  read ;  "  specifying  therein  for  which  of  the  causes  or 
reasons,  mentiuned  In  sections  twenty  and  twenty-one  of  said  act  said 
sale  Is  necessary  or  proper,"  etc. ;  also  added  the  words,  "  upon  like  pro- 
ceedings and  in  the  same  mamier  as  provided  by  law  in  case  o;'  a  sale  of 
real  estaic  by  an  exec^itor  or  adminisurator,  and  subject  to  the  same  pro> 
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eeedlngs  In  relation  to  the  cooflrmattoiii  or  r^eetion  of  the  sale,  or  the  re- 
sale thereof." 

Slat.  1850, 271,  §  30,  read:  '*  speciiying  therein  whether  the  sale  is  to  be 
made  for  the  maintenance  of  tue  ward  and  his  flunily,  or  for  the  edaca- 
lion  of  the  ward  and  bis  children ;  or  In  order  that  the  proceeds  may  be 
put  out  and  invested." 

$1788.  (^$31,  366.)  ETeiTgnardianaatborized  to  sell  real 
estate  maet,  before  the  sale,  giye  bond  to  the  probate  jadge,  with 
sufficient  Borety  to  be  approved  by  him,  with  condition  to  sell  the 
same  in  the  manner,  and  to  account  for  the  proceeds  of  the  uile, 
as  provided  for  in  this  chapter  and  chapter  seven  of  this  title. 

Stat.  1850, 271.  §  SI,  read :  *'  with  condition  to  aeU  the  same  in  the  man- 
ner prescribed  by  law,  for  sales  of  real  estate  by  executors  and  adminis- 
tmtors ;  and  to  account  for  and  dispose  of  the  prooeeda  of  the  sale,  in  the 
manner  provided  by  law." 

f  1789.  (N.  8.)  All  the  proceedings  under  petition  of  guard- 
ians for  sales  of  property  of  their  wards,  giving  notice  and 
the  hearing  of  snch  petitions,  granting  or  refoiing  the  order  of 
sale,  directing  the  sale  to  be  made  at  public  or  private  sale, 
re-selling  the  same  property,  return  of  sale  and  application  for 
confirmation  thereof,  notice  and  hearing  of  such  application, 
making  orders  rejecting  or  eonfirmiog  sales  and  reports  of  sales, 
ordering  and  making  conveyances  of  property  sold,  acooonting 
and  the  settlement  of  accounts,  must  be  bad  and  made  as  re- 
quired by  the  provisions  of  this  title  concerning  estates  of  dece- 
dents, unless  otherwise  specially  provided  in  this  chapter. 

Vide  S»  1788, 1774, 1782, 1787,  and  notcs^ 

$  1790.  (§§  33,  368.)  Ko  order  of  sale,  granted  in  pursu- 
ance of  this  artidOj  oontinnes  in  foroe  more  tlum  one  year  after 
granting  the  same,  vithoui  a  saie  being  had, 

StatlMl,e06,S12. 

$  1791.  ($$  50,  385.)  All  sales  of  real  estate  of  wards  must 
be  for  cash,  or  for  part  cash  and  part  deferred  payments,  not  to 
exceed  three  years,  bearing  date  from  date  of  sale,  as,  in  the  dis- 
ereti<m  of  the  probate  judge,  is  most  beneficial  to  the  ward. 
Guardians  making  sales  must  demand  and  receive  from  the  pur- 
chasers bond  and  mortgage  on  the  real  estate  sold,  with  such  ad- 
ditional security  as  the  judge  deems  necessary  and  sufficient  to 
C  €•  P.- 
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secure  the  faithful  payment  of  the  deferred  payments  and  the  in- 
terest tbeieo'i. 
'  Stat.  1850, 271,  §  33,  omlttecl  the  words,  *'  of  sale  *' ;  also  words  In  italics. 

Slat.  1853, 129.  §  1,  instead  of  **  wards"  read  "  minor  heirs,  made  for  the 
beucflt  of  said  miuur  heirs  in  accordance  with  the  provisions  of  this  act" 

$1793.  ($$36,371.)  The  probate  conrt,  on  the  application 
of  u  gnartiian,  or  any  person  interested  in  the  estate  of  any  ward, 
after  such  notice  to  persons  interested  therein  as  the  probate 
judge  shall  direct,  may  aathorize  and  require  the  guardian  to  in- 
vest the  proceeds  of  sales,  and  any  other  of  his  ward's  money  in 
liis  hands,  in  real  estate,  or  in  any  other  manner  most  to  the 
interest  of  all  concerned  therein;  and  the  probate  court  may 
make  such  other  orders  and  give  snoh  directions  as  are  needful 
for  the  management,  investment  and  disposition  of  the  estate 
and  effects,  as  circumstances  require. 

Stat  1861, 606,  g  13,  sabstantially  the  same. 

Stat.  1850, 271,  ^36,  read :  "  probate  judge  *';  also  inserted  **  in  their  re- 
spective counties"  after  **  probate  judges  " 


ARTICLE  r. 

NON-RESIDENT  OUAKDIANS- AND  WARDS. 

SsoT  JOK 1798.    G  uardians  of  non-resident  persons. 

1794.  Powers  and  duties  of  guardians  appointed  under. 

preceding  section. 

1795.  Such  guardians  to  give  bonds. 

1796.  To  what  guardianship  shall  extend. 

1797.  Removal  of  non-resident  ward's  property. 
179S.    Proceedings  on  such  removal. 

1799.    Discharge  of  person  in  possession. 

^  1793.  ($$  43,  378.)  When  a  person  liable  to  be  pnt  under 
guardianship,  according  to  the  provisions  of  this  chapter,  resides 
without  this  state,  and  has  estate  therein,  any  friend  of  such  per- 
son, or  any  one  interested  in  his  estate,  in  expectancy  or  other- 
wise, may  apply  to  the  probate  judge  of  any  county  in  which 
there  is  any  estate  of  such  absent  person /or  the  appointment  of 
a  guardian ;  and  if,  after  notice  given  to  all  interested,  in  such 
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manner  as  the  jadge  orders,  and  a  fall  hearing  and  examination, 
it  appears  proper,  a  guardian  for  each  absent  person  may  be  ap- 
pointed. 

Stat  1861,  m,  h  14,  iiuserted  the  words,  ^  by  pablicaUon  or  otherwise  " 
between  "  orders  "  and  **  and  a  fall " ;  also  **  any  minur  or  other  peisoa  " 
instead  of  "a  iiorson." 

Stat  1*^50,  271,  §  43,  same  in  substance,  omitting  wt>rd8  in  iUOics  ;  also 
reading  **  any  minor  or  other  person  "  instead  of  **  a  penon." 

19Ca].«i9. 

$  1794:.  (^^  44,  379.)  Every  guardian,  appointed  under  the 
preceding  seciion,  has  the  same  powers  and  performs  the  same 
duties,  with  respect  to  the  estate  of  the  ward  found  within  this 
state,  and  with  respect  to  the  person  of  the  ward,  if  he  shall 
come  to  reMde  therein,  as  are  prescribed  with  respect  to  any 
other  guardian  appointed  under  this  chapter. 

Stat  1850, 272,  S  44. 

$  1795.  (^^  45,  380.)  Every  gaardian  must  giye  bond  to 
Uie  ward,  in  the  manner  and  with  the  like  conditions  as  herein- 
before provided  for  other  guardians,  except  that  the  provisions 
respecting  the  inventury,  the  disposal  of  the  estate  and  effects, 
and  the  account  to  be  rendered  by  the  gaardian,  must  be  con- 
fined to  such  estate  and  effects  as  ocnne  to  his  hands  in  this  state. 

Stat  1850, 2/2,  f4S> 

^  1796.  ($$  46,  381.)  The  guardianship  which  is  first  hiw- 
liilly  granted,  of  any  person  residing  without  this  state,  extends 
to  all  the  estate  of  the  ward  within  the  same,  and  exdades  the 
jurisdiction  of  the  probate  court  of  dvery  other  county. 

Stat  1890, 272,  S  4& 

^  1797.  (^  I,  386.)  When  the  gaardian  and  ward  ara  both 
non-residents,  and  the  ward  is  entitled  to  property  in  this  state 
which  may  be  removed  to  another  state  or  foreign  country  with- 
out conflict  with  any  restriction  or  limitation  thereupon,  or  im- 
pairing the  right  of  the  ward  thereto,  such  property  may  be  re- 
moved to  the  state  or  forMgn  country  of  the  residence  of  the 
ward,  upon  the  application  of  the  guardian  to  the  probate  judge 
of  the  county  in  whieh  tbe-estftte  of  the  ward,  or  the  principal 
part  thereof,  is  situated. 

Stat  1853, 59,  II,  omitted  the  words,  **  or  foreign  countiy,"  wherever 
they  occur. 
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^  1798.  ($$  2,  387.)  The  application  mast  b6  made  upon 
teu  days  notice  to  the  resident,  executor,  admiuistrator  or  guard- 
ian, if  tlieie  be  sncb,  and  upon  sueh  application  tbe  non-resident 
guardian  mast  produce  and  file  a  certificate  under  the  hand  of  the 
clerk  and  seal  of  tlie  court,  from  which  his  appointment  l?Mi 
derived,  sl.^^wing — 

1 .  A  transcript  of  the  record  of  his  appointment. 

2.  That  he  has  entered  upon  tbe  discharge  of  bis  duties. 

3.  That  he  is  entitled,  by  tbe  laws  of  the  state,  to  bis  appoint- 
ment to  the  possession  of  tihe  estate  of  the  ward. 

Upon  such  npplication,  unless  good  cause  to  tbe  contrary  is 
shown,  the  probr.te  judge  must  make  an  order  granting  to  such 
guardian  leave  to  take  and  remove  tbe  property  of  bis  ward  to 
tbe  state  or  place  of  bis  residence,  which  is  authority  to  him  to 
sue  for  and  receive  the  same  in  his  own  namej  for  tbe  use  and 
benefit  of  bis  wardc 

Stat  la'lrS,  A9,  §  2.  road :  '*  Tbe  guardian  must  produce  a  transcript  flrom 
the  records  of  a  court  or  competent  jurisdiction,  certified  according  to  the 
laws  of  this  state,  showing  that  ha  has  been  appointed  guanlian  of  ttio 
ward,  in  the  state  in  wliich  ho  and  the  ward  reside,  and  has  qualified  as 
sucli,  according  to  the  laws  thereof,  and  gave  bond  with  sun  ties  for  the 
pertomi*ncc  of  his  trust:  and  must  also  give  thirty  days'  notice  to  the 
resident  executor,  administrator  or  guardian,  If  there  bo  such,  of  the  in- 
tended application;  thereupon,  if  good  cau^e  be  not  sliown  to  the  con- 
trary, the  probate  judge. shall  make  an  order,  granting  such  guardian 
leave  to  remove  tlic  property  of  his  ward  to  the  syite  or  place  of  his  resi- 
dence, wliich  shall  be  an  authority  to  him  to  sue  for,  and  receive  the 
same,  in  his  own  name,  for  the  use  and  benefit  of  his  ward/* 

^  1799.  (4$  3,  388.)  Such  order  is  a  discharge  of  the  exec- 
utor, administrator,  local  guardian,  or  other  person  in  whose  pos- 
session the  property  may  be  at  the  time  tbe  order  in  made,  on 
filing  with  tlie  probate  court  the  receipt  therefor  of  thejoreign 
guardian  of  such-absent  ward^ 

8tat.l858,^,  SS. 


ARTICLE  VI. 

GENIKRAL  AKD  MISCELLANEOUS  PROTISIQNS. 

Sectiok  1830.    Examination  of  persons  suspected  of  defrauding 
wards  or  concealing  property. 
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1801.  Semond  and  rerignation  of  guardian,  and  sonen- 
•   derofeetate. 

1802.  Gnardianahip,  liowtenninated. 

1803.  New  bond,  when  nqnired. 

1804.  Guardian's  bond  to  be  filed.    Action  on. 
1806.    Limitation  of  actions  on  guardian's  bond. 

1806.  Limitation  of  actions  for  the  recoyery  of  piopert7 

sold. 

1807.  More  than  one  gnaidian  4>f  a  person  may^be  ap- 

pointed. 

1808.  Power  of  probate  Judge  in  chambers. 

1809.  Frovisions  of  section  ten  hundred  and  flftj-aeren 

apidjr  to  guardians. 

f  1800.  ($(  42,  377.)  Upon  complaint  made  to  him  bj  any 
guardian,  ward,  creditor,  or  other  person  interested  in  the  estate, 
or  having  a  prospective  interest  therein  as  heir  or  otherwise, 
against  any  one  suspected  of  having  concealed,  embezzled  or 
conveyed  away  any  of  the  money,  goods  or  effects,  or  an  instru- 
ment in  writing,  belonging  to  the  ward  or  to  his  estate,  the  pro- 
bate judge  may  cite  such  suspected  person  to  appear  before  him, 
and  may  examine  and  proceed  with  him  on  such  change  in  the 
manner  provided  tJt  this  title  with  respect  to  persons  suspected  of, 
and  charged  with,  concealing  or  embezzling  the  effectfi  of  ft 
decedent. 

Stat.  1850, 272,  S  42,  nme  in  sobstaoott. 

^  1801.  (^$  37,  372.)  When  a  guardian,  appointed  either 
by  the  testator  or  the  probate  judge,  becomes  insane  or  otherwise 
incapable  of  discharging  his  trust,  or  nnsuitable  therefor,  or  has 
wasted  or  mismanaged  the  estate,  or  failed  for  thirty  days  to 
render  an  account  or  make  a  r^um,  the  probate  court  may,  np(m 
such  notice  to  the  guardian  as  the  court  may  require,  remove 
him  and  compel  him  to  surrender  the  estate  of  the  loard  to  the 
person  found  to  be  laufully  entitled  thereto.  Every  guardian 
may  resign,  when  it  appears  proper  to  allow  the  same  ;  aod  upon 
the  resignation  or  removal  of  a  guardian,  as  heneiu  provided, 
the  probate  coart  or  the  judge  thereof,  may  appoiut  another  in 
the  place  of  the  guardian  who  has  resigned  or  has  been  removed. 

Stat  186*^70,792,  S2,  read:  "evidently  nnsuitable";  also,  "probate 
coart  or  judge  thereof" ;  also, "  deem  aafBcient,"  Instead  of,  **  require  " : 
also  inserted,  "  upon  request  be  allowed."  between  "  may  "  and  "  lealgn." 
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.  Stat  1850,  272,  S37,  read:  "evidently  unsuitable";  atoo,  "probate 
Judge'*;  also  inserted,  ** upon  request,  be  allowed  to,"  between  "may" 
and  "resign";  also,  "  to  the  probate  judge,"  between  "appears"  and 
"proper";  also,  " and  upon  the  death  of  any  guardiMi,"  between  "re- 
moval "and  "ofa";  also,  "In his  place,"  instead  of,  "in  the  place  of 
the  guardian  who  has  resigaed  or  has  been  removed." 

38  Cal.  442. 

4  180a.  ($$  38,  373.)  The  marriage  of  a  minor  ward 
teruii nates  the  gaardiaoBhip  ;  and  the  guardian  of  an  insane  or 
other  person  may  be  discharged  by  the  probate  judge  \yhen  it 
appeal's  to  him,  on  the  application  of  the  ward  or  otherwise,  that 
the  guardianship  is  no  longer  aeoeasaiy. 

Stat.  1890,  ^72,  S  88«  vabstantially  tlM  same. 

$  1803.  ($J  39,  374.)  The  probate  judge  may  require  a  new 
bond  to  be  given  by  a  guardian  whenever  he  deems  it  necessaay, 
and  may  discharge  the  existing  sureties  fh>m  further  liability, 
after  due  notice  given  as  he  may  direct,  when  it  shall  appear  that 
no  injury  can  result  therefrom  to  thAse  interested  in  the  estate. 

Stot  1850, 272,  S3dr 

^  1804:.  ^  40,  375.)  Every  bond  given  by  a  guardiaa 
must  be  filed  and  preserved  in  the  office  of  the  clerk  of  ibe 
probate  court  of  the  county  ;  and  in  case  of  a  breach  of  a  con- 
dition thereof,  may  be  pvoaecutcd  tot  tiie  tne  and  benefit  of  the 
ward,  or  of  any  person  interested  in  the  estate. 

Stat.  1850,  272,  S  40,  inserted  "In  the  name  of  the  ward."  between 
"  prosecuted  "  and  "  for  the  use."    32  CaL  118. 

^  1805.  (^}  41,  876.)  No  action  can  be  maintained  agMnat 
tiie  sureties  on  any  bond  given  by  a  guardian,  unless  it  be  com. 
menced  within  three  years  from  the  discharge  or  removal  of  the 
guardian  ;  but  if  at  the  time  of  each  discharge  the  person  entitled 
to  bring  such  action  is  under  any  legal  disability  to  sue,  tlie 
action  may  be  commenced  vttvBkj  time  within  three  years  a£ter 
such  disability  is  removed. 

Stat.  1850. 272,  S  41. 

(  1800.  ($$  34,  369.)  No  action  for  the  recovery  of  any 
estate  sold  by  u  guardian  can  be  maintained  by  the  ward,  or  by 
any  person  claiming  under  him,  unless  it  is  commenced  witliiu 
three  years  next  after  the  termination  of  the  guardianship,  or 
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when  a  legal  duabilit y  to  boo  existB  bj  reasim  of  minority  or 
otberwise,  at  the  time  when  the  caoBO  of  action  aceraes,  irithin 
three  yean  next  after  the  remoTal  thoeafl 
Stat.  1850,  S71,  S  M,  same  in  smlMtMice. 

(  1807.  (^  48,  3^.)  The  eoart  in  its  discration,  t?hen> 
ever  necessary,  may  appoint  more  than  one  goardian  of  any 
person  snbject  to  guardianship,  teho  most  give  bond  and  be 
governed  and  liable  in  all  respects  as  a  sole  goardiaa. 

Stat  1890. 273,  S48,  aamein  sabstanoa. 

^  1808.  The  power  conferred  iq[K>n  the  probate  jodge  in  re- 
lation to  gpiardians  and  wards  may  be  exercised  by  bim  at  cham- 
bers, or  as  the  act  of  the  probate  coort,  when  holding  saoh 
coort ;  and  any  order  appointing  a  goardian  most  be  entered  as 
and  become  a  decree  of  the  coort.  The  provisions  of  this  title 
relative  to  the  estates  of  decedents,  so  &r  as  they  xolate  to  the 
practice  in  the  probate  or  the  district  coorts,  implies  to  proceed- 
ings nuder  this  chapter. 

Stat  1861. 607,  S 16,  same  in  substance,  adding  the  words,  ^  where  they 
do  not  conflict  with  any  of  the  provlslone  of  tUs  act'* 

38  CaL  441. 

I  1809.  The  provisions  of  section  ten  hundred  and  fifty* 
seven  are  hereby  declared  to  apply  to  goardians  appointed  by 
the  conrt,  and  to  the  bonds  taken  or  to  be  taken  from  saoh 
goardians,  and  to  the  soreties  on  soch  bondi* 
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TITLE  XII. 

OF  SOLE  TRADERS. 

Skctxok  1811.  Who  may  become  sole  traders. 

1S12.  Notice,  how  given  and  what  to  contain. 

1813.  Petition,  what  to  contain  and  when  filed. 

1814.  May  have  five  hundred  dollars  of  community  or 

husband's  property. 

1815.  Who  may  oppose  it,  and  how. 

1816.  Trial  or  hearing. 

1817.  Decree,  what  it  must  be. 

1818.  Oath,  copy  of  order  to  be  recorded. 

1819.  Rights  and  liabilities  of  sole  traders. 

1820.  Sole  trader  must  maintain  her  children. 

1821.  Husband  of  sole  trader  not  liable  for  debts 

^  1811.  A  married  woman  may  become  a  sole  trader  by  the 
judgment  of  the  county  court  of  the  county  in  wbich  she  has  re- 
sided for  six  months  next  preceding  the  application. 

Stat.  18A2,  101.  §  1,  read:  "Married  women  shall  have  tbe  right  to 
cany  ou  and  transact  business  under  their  own  name,  and  on  tbefi*  own 
account,  by  complying  with  the  regulations  prescribed  In  this  act." 

89  Cal.  287. 

^  1819.  A  person  intending  to  make  application  to  become 
a  sole  trader  must  publish  notice  of  such  intention  in  a  news- 
paper published  in  the  county,  or  if  none,  then  in  a  newspaper 
published  in  an  adjoining  county,  for  four  successive  weeks. 
The  notice  must  specify  tbe  term  and  the  day  upon  wbich  appli- 
cation will  be  made,  tbe  nature  and  place  of  tbe  business  pro 
posed  to  be  conducted  by  her,  and  tbe  name  of  her  husband. 

Stat  1862,  108,  §  1,  read :  "Any  married  woman,  residing  within  this 
state,  desirous  to  avail  herself  of  tlie  benefit  of  this  act,  bhail  give  notice 
thereof ,  by  advertising  in  some  public  newspaper  of  general  (.kx^ulation 
in  the  county  in  which  slie  resides,  for  four  successive  ^  eoks :  provided^ 
if  any  newspaper  be  published  in  said  county,  said  pubiicution  slmil  hv 
made  in  the  paper  so  published  in  said  county.  Such  nttice  sliall  &fr 
forth  tliat  it  is  her  intention  to  make  application  to  the  district  court  <  i 
said  county,  on  the  day  therein  named,  for  an  order  of  said  court,  per- 
mitting hor  to  carry  on  business  in  her  own  name  and  ou  hi-r  own  ac- 
count, and  it  shall  specifically  set  forth  the  nature  of  the  but<inoss  lo  l>c 
carried  on.  On  the  day  named  in  the  notice,  or  at  such  further  tlnic  as 
the  court  may  appoinr,  on  filing  proof  of  publication,  the  court  xhali  iti  «>> 
cced  to  examine  the  appllcatiou,  on  oath,  as  to  the  reasons  which  inaa<.o 


585      ■  BOJJt  TRADERS.  $$  ISIS-JISIS     - 

iier  to  malei  the  appIicaHon ;  and  if  it  appear  to  the  court  that  a  proper 
case  exists,  it  shall  make  an  order,  which  shall  be  entered  on  the  minntes, 
that  the  applicant  be  authorized  and  empowered  to  carry  on,  in  her  own 
name,  and  on  her  own  accoant,  the  business,  trade  profession  or  art 
named  in  the  notice;  but  the  insolvency  of  the  husband,  apart  from 
other  causes  tending  to  prevent  hi3  supporting  his  family,  shall  not  be 
deemed  to  be  sufficient  cause  for  granting  this  apDiicatioii.'  Any  creditor 
of  the  liusbanl  may  oppose  such  application,  and  may  show  that  it  is 
made  for  th<*  purpose  of  defhiuding  such  creditor,  and  preventing  him 
from  collecting  his  debt,  or  will  occasion  such  result,  ami  if  it  shall  so 
appear  to  the  court,  the  application  sh-iU  be  denied.  On  the  hearing, 
witnesses  may  bo  examined  on  behalf  of  either  party.  Before  making 
the  order,  the  court  or  judge  shall  administer  to  the  applicant  the  fol- 
lowing oath:  *I.  A.  B.,  do,  in  presence  of  Almighty  God,  truly  and 
solemnly  swear,  that  this  application  is  made  in  good  faith,  for  the  pnr- 

Eoseofenabling  me  to  support  myself  anl  ray  children  (if  the  applicant 
ave  minor  children,)  and  not  with  any  view  to  defraud,  delay  or  hinder, 
any  creditor  or  creditors  of  my  husband ;  and  that  of  the  raouevs  so  to  ]>e 
nsed,  in  said  business,  not  more  than  five  hundred  dollars  has  come, 
cither  directly  or  indirectly  from  my  husband,  so  lielp  mc  God.'  A  certi- 
fied copy  of  8  lid  order,  with  the  oath  indorsed  thereon,  shall  be  recorded 
in  the  office  of  the  recorder  of  the  couity  where  the  business  is  to  be 
carried  on,  in  a  book  to  be  kept  for  such  purpose." 

22Cal.283:  23Cal.368. 

^  1813.  Ten  days  prior  to  the  day  named  in  the  notice,  the 
applicant  mnet  file  a  verified  petition  setting  fortb-^ 

1.  That  the  application  is  made  in  good  faith,  to  enable  the 
applicant  to  support  herself,  or  herself  and  others  dependent  npon 
her,  giving  their  names  and  relation. 

2.  The  fact  of  insufficient  support  from  her  husband,  and  the 
caases  thereof,  if  known. 

3.  *Any  other  gronnds  of  application  ^which  are  good  causes 
for  a  divorce,  with  the  reason  why  a  divorce  is  not  sought ;  and, 

4.  The  nature  of  the  business  proposed  to  be  conducted,  and 
the  capital  to  be  invested  therein,  if  any,  and  the  sources  from 
which  it  is  derived. 

Vide  S  1812  and  note. 

$  1814.  The  applicant  may  invest  in  the  business  proposed 
to  be  conducted,  a  sum  derived  from  the  community  property  or 
of  the  separate  property  of  the  husband,  not  exceeding  five 
hundred  doUarSr 

Vide  S  1812  and  note. 

^  1815.     Any  creditor~of  the  husband  may  oppose  th&  appli- 
cation, by  filing  in  the  court  (prior  to  the  day  named  in  the    , 
notice)  a  written  opposition  verified,  containing  either-- 
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1.  A  'specific  denial  of  the  trath  of  imy  material  allegation  of 
the  petition  ;  or  setting  forth, 

2.  Ttiat  the  application  is  made  for  the  purpose  of  defranding 
the  opponent ;  or, 

3.  That  the  application  is  made  to  preyent,  or  will  proTent 
him  from  collecting  bis  debt. 

Vide  S  1812  and  note. 

^  1816.  On  the  day  named  in  the  notice,  or  on  snch  otlier 
day  to  which  the  hearing  may  be  postponed  by  the  conrt,  the 
applicant  mnat  make  proof  of  pnblieation  of  the  notice  herein- 
before required,  and  the  issues  of  fact  joined,  if  any,  must  be 
tried  as  in  other  cases  ;  if  no  issues  are  joined,  the  court  must 
hear  the  proofs  of  the  applicant  and  find  the  fketn  in  acoordanee 
therewith.  .  . 

Vide  S  1812  and  note. 

^  1817.  If  the  facts  found  sostaia  the  petition,  the  eomi 
must  render  judgment  authorizing  the  applicant  to  carry  on  in 
her  own  name  and  on  her  own  account,  the  busineaa  specified  ui 
the  notice  and  petition. 

Vide  S  1812  and  note. 

^  1818.  The  sole  trader  must  make  and  file  with  tha.elork 
of  the  court  an  affidavit,  in  the  following  form  i 

I,  A.  B.,  do  in  the  presence  of  Almighty  God,  solemnly  swear 
that  this  application  was  made  in  good  faith,  for  the  purpose  of 
enabling  me  to  support  myself,  (and  any  dependent,  such  as  hus- 
band, parent,  sister,  child  or  the  like,  naming  them,  if  any)  and 
not  with  any  view  to  defraud,  delay  or  hinder  any  creditor  or 
creditors  of  my  husband ;  and  that  of  the  moneys  so  to  be  used 
by  me  in  business,  not  more  than  five  hundred  dollars  has  come 
either  directly  or  indirectly  from  my  husband.    So  help  me  Gk>d. 

A  certified  copy  of  the  decree,  with  this  oath  endorsed  thereon 
must  be  recorded  in  the  office  of  the  recorder  of  the  couiU^y 
where  the  business  is  to  be  carried  on,  in  a  book  to  be  kept  for 
snch  purpose. 

Vide  §  1812  and  note. 
7  Cal.  4U^ 
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^  1819.     When  the  judgment  is  made  and  entered,  and  a  copv- 
thereof,  with  the  atlidavit  provided  for  in  secliou  one  thoasandl 
eight  hundred  and  eighteen,  daly  recorded,  the  person  therein* 
named  is  enlitleil  to  carry  on  the  business  specified,  in  her  owi^ 
name,  and  the  property,  revenues^  monejpsand  credits  so  by  her 
iu  vebted,  and  the  profits  thereof,  belong  exelosively  to  her  and  are- 
not  liable  for  any  debts  of  her  husband,  and  she  thereafter  has  nil- 
the  privileges  of  and  is  liable  to  all  legal  processes  provided  for 
debtors  and  creditors,  and  may  sue  and  be  sued  alone,  without, 
being  joined  with  her  husband. 

Stat.  1862, 109,  §  2,  was  substantially  the  same,  adding  the  words,  "  Bat 
nothing  contained  hi  ihis  act  shall  be  deemed  to  authorize  a  marricit 
woman  to  carry  on  business  in  her  own  name,  when  the  same  is  managed . 
or  supcrintendea  by  liar  husband/* 

6Cal.4d7;  7Cal.455;  22Cal.522;  29Cal.564;  SlCal.  104;  39  Cal.  287 

^  1820.     A  married  woman  who  is  adjudged  a  sole  trader  is- 
responsible  and  liable  for  the  maintenance  of  hermhior  children. 
Stat,  of  1852,  p.  101,  S  4,  was  same  in  substance. 

^  1891.     The  husband  of  a  sole  trader  is  not  liable  for  any 
debts  contracted  by  her  in  the  course  of  her  sole  trader' £?  business, . 
unless  contracted  upon  his  written  consent. 

Stat,  of  1852,  p.  101,  S  6,  was  substantially  the  same,  adding  the  words, . 
"nor  shall  his  separate  property  be  taken  on  faxecutiou  lur.any  debts^- 
contracted  by  her.** 


TITLE  XIII.. 

OP  PROCEEDINGS  IN  INSOLVENCY. 

8  BCTioir  1822.    Statutes  in  relation  to,  oentinued  in  force. 

^  1833.     Nothing  in  this  code  affects  any  of  the  provisions  of 
'*  an  act  for  the  relief  of  insolvent  debtors  and  protection  of 
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.creditora/'  approved^  May  4di,  1852,  or  of  tbe  aote  amendatory 
^thereof,  approved  reBpectivelj  March  12tb,  1858,  April  27th,  1860, 
and  April  27tb,  1863,  bnt  Bu<di  acts  are  recc^ized  as  coDtinaii^  in 
Jorce  notwithatandiBg  the  proyiaioiiaof  this  ood«« 
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OP  EVIDENCE. 


Gener>ll  Definitions.    $$  1823-1839. 

Title        I.    Of  General  Principles.    $$  1844-1870. 

Title      II.    Kinds  and  Degrees  of  Evidence.    $$  1875^ 

1978. 
Title    III.    Production-of  Evidence.    $$  1981.»054» 
Title     IV.    Effect  of  Evidence.    $  a061. 
Title       V.    Eights  and  Duties  of  Witnesses^  $$  »064^ 

2070. 

Title    VI.    Evidence  in  Particular  Cases^and  General 

Provisions.    ^$  2074^103. 
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OF  EVIDENCE. 

GENERAL    DEFINITIONS    AND    DIVIS> 

IONS. 

SscTiov  1823.    Definition  of  evidence. 

1824.  Defiuition  of  proof. 

1825.  Definition  of  law  of  evidence.  \ 

1828.  Tbe  degree  of  certainty  required  to  establish  flwti. 
1827.    Four  kinds  of  evidence  specified. 

1S2S.  Several  degrees  of  evidence  specified. 

1829.  Original  evidence  defined. 

1830.  Secondary  evidence  defined. 
1881.  Direct  evidence  defined. 

1832.  Indirect  evidence  defined. 

1833.  Primary  evidence  defined. 

1834.  Partial  evidence  defined. 

1835.  Satisfactory  avidbuce  defined. 
1886.  Indispensable  evidence  defined. 
1837-  Conclusive  evidence  defined. 
1838.  Cumulative  evidence  defined. 
1889.  Corroborative  evidence  defined. 

^  189i3.  Judicial  evidence  is  tbe  meant,  lanctiODed  1^  law, 
of  asctsrtaiiring  in  a  judicial  proceeding  tbe  tmth  respecting  a 
question  of  fact. 

N.  T.  C.  C.  P.  S  M»;  Or.  C.  C.  P.  S 


^  1834:.     Proof  is  the  effect  of  evidence,  the  ettabUsbmBB*  of 

a  fact  bv  evidence. 

K.  Y.  C.  C.  P.  S  1680;  Or.  C.  C.  P.  S  66ft. 

31Cal.201. 

^  1835.  The  \sLW  of  evidence,  which  is  tbe  subject  of  this 
part  of  the  code,  is  a  collection  of  general  rules  established  by 
lave — 


i 
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1.  For  declariog  what  is  to  be  taken  as  trae  withoat  proof. 

2.  For  declaring  the  presumptions  of  law,  both  those  which 
are  disputable  and  those  which  are  conclnsive  ;  and, 

3.  For  the  production  of  legal  evidence. 

4.  For  the  exclusion  of  whatever  is  not  legal. 

5.  For  determining,  in  certain  cases,  the  value  and  effect  of 
evidence. 

N.  Y.  C.  C.  P.  S  1661 ;  Or.  C.  C.  P.  S  656. 

^  1896.  The  law  does  not  require  demonstration ;  that  is, 
such  a  degree  of  proof  as,  excluding  possibility  of  error,  pro- 
daces  absolute  certainty ,  because  such  proof  is  rarely  possible. 
Moral  certainty  only  is  required,  or  that  degree  of  proof  which 
produces  coovictiou  in  an  unprejudiced  mind. 

K.  Y.  C.  C.  P.  S  1662;  Or.  C.  C.  P.  §  651. 

^  1897.    There  are  four  kinds  of  evidence : 

1.  The  knowledge  of  the  court. 

2.  The  testimony  of  witnesses. 

3.  Writings. 

4.  Other  material  objects  presented  to  the  senses, 
N.  Y.  C.  C.  P.  §  1663;  Or.  C.  C.  P.  §  658 

^  1898.    There  are  several  degrees  of  evidence : 

1.  Original  and  secondary. 

2.  Direct  and  indirect. 

3.  Primary,  partial ,  satisfactory,  indispensable  and  conclusive. 
N.  Y.  C.  C.  P.  §  1664;  Or.  C.  C.  P.  §  659. 

^  1899.     Original  evidence  is  an  original  "writing  or  material 
object  introduced  in  evidence. 
K.  Y.  C.  C.  P.  S  1665;  Or.  C.  C.  P.  S  660. 

^  1830.     Secondary  evidence  is  a  copy  of  such  original  writ- 
ing or  object,  or  oral  evidence  thereof. 
N^.  Y.  C.  C.  P.  S  1666;  Or.  C.  C.  P.  S  661. 

^  1831.  Direct  evidence  is  that  which  proves  the  fact  in 
dispute  directly,  without  an  inference  or  presumption,  and 
which  in  itself,  if  true,  conclusively  establishes  that  fact.    For 
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example :  if  tbe  fact  in  dispute  be  an  agreement,  tbe  evidence  of 
a  witness  who  was  present  and  witnessed  tbe  making  of  it,  is 
direct. 
2f.  Y.  C.  C.  P.  5  1667;  Or.  C.  C. P.  S 


^  1839.  Indirect  evidence  is  that  which  tends  to  establish 
the  fact  in  dispate  by  proving  another,  and  which,  thongh  trae, 
docs  not  of  itself  conclasivelj  establish  that  f.ict,  bat  which 
affDfds  an  inference  or  presnmption  of  its  exibtence.  For  ex- 
ample :  a  witness  proves  an  admission  of  the  party  to  tbe  fuct  in 
dispnte.  This  proves  a  fact,  from  which  the  fact  in  dispate  is 
inferred. 

N.  Y.  C.  C.  P.  S  1668;  Or.  C.  C.  P.  S  663. 

^  1833.  Primary  evidence  is  that  which  suffices  for  the  proof 
of  a  particQJar  fact,  nntil  contradicted  and  overcome  by  other 
evidence.  For  example:  the  certificate  of  a  recording  officer  is 
primary  evidence  of  a  record,  but  it  may  afterwards  be  rejected 
upon  proof  that  there  is  no  such  record. 

N.  Y.  C.  C.  P.  S  1669;  Or.  C.  C.  P.  §  664. 

^  183^  Partial  evidence  is  that  which  goes  to  establish  a 
detached  fact,  in  a  series  tending  to  the  luct  in  dispate.  It  may 
be  received,  subject  to  be  rejected  as  incompetent,  unless  con- 
nected with  the  fact  in  dispute,  by  proof  of  other  facts.  For  ex- 
ample :  on  an  issue  to  title  of  real  property,  evidence  of  the  con- 
tinaed  possession  of  a  remote  occupant  is  partial,  for  it  is  of  a 
detached  fact,  which  may  or  may  not  be  afterwards  connected 
with  the  fact  iu  dispute. 

K.  Y.  C.  C.  P.  S  1670;  Or.  C.  C.  P.  S  665. 

^  1835.  That  evidence  is  deemed  satisfactory  which  ordina- 
rily produces  moral  certainty  or  conviction  in  an  unprejudiced 
mind.  Such  evidence  alone  will  justify  a  verdict.  Evidence 
less  than  this  is  denominated  slight  evidence. 

N.  Y.  C.  C.  P.  §  1671;  Or.  C.  C.  P.  5  666. 

^  183G.     Indispensable  evidence  is  that  ^without  which  a 
particular  fact  cnnuot  be  proved. 
K.  Y.  C.  C.  P.  S  1672;  Or.  C.  C.  P.  §  667. 
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^1837.  Conclasive  or  unanswerable  evidence  is  that  which 
the  law  does  not  permit  to  be  contradicted.  For  example :  the 
record  of  a  coart  of  competent  jarlsdiction  cannot  be- contradicted 
by  the  parties  to  it. 

N.  Y.  C.  C.  P.  S  ICTS;  Or.  C.  C.  P.  S  668. 

^  1838.    Camnlative  evidence -is^dditional  evidence  of  the 
same  character  to  the  same  point. 
N,  Y.  C.  C.  P.  S  1674 ;  Or.  C.  C.  P.  S  669. 

^  1839.     Corroborative  evidence  is^  additional  evidence  of  a 
different  character,  to  the  same  point. 
N.  Y.  C.  C.  P.  §  1615;  Or.  C.  C.  P.  S  610* 
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TITLE  I. 

OF  THE  GENERAL  PEINCIPLES  OP  EVIDENCE. 

Sectioit  1844.  One  witness  enlfieient  to  prove  a  flMt. 

1845.  Testimony  confined  to  personal  knowledge. 

1846.  Testimony  to  be  in  presence  of  persons  aflbeted. 

1847.  Witness  presumed  to  speak  the  truth. 

1848.  One  person  not  affcated  by  acts  of  another. 

1849.  Declarations  of  predecessor  in  title  eyidence. 

1850.  Declarations  wliich  are  a  part  of  the  transaction. 

1851.  Evidence  relating  to  third  person. 

1852     Declarati(w  of  decedent  evidence  of  pedigree. 

1853.  Declaration  of  decedent  evidence  against  bis  sno- 

cessor  in  interest. 

1854.  When  part  of  a  transaction  proved,  the  whole  is 

admissible. 

1855.  Contents  of  writing,  how  proved. 

1856.  An  agreement  reduced  to  writing  deemed  the  whole. 

1857.  Construction  of  language  relates  to  place  where 

used. 

1858.  Construction  of  statutes  and  instruments,  general 

rule. 

1859.  The  intention  of  the  legislature  or  parties. 
186U.    The  circumstances  to  be  considered. 

1861.  Terms  to  be  construed  in  their  general  acceptation. 

1862.  Written  words  control  those  printed  in  a  blank 

form. 

1863.  Persons  skilled  may  testify  to  decipher  characters. 

1864.  Of  two  constructions,  which  preferred. 

1865.  A  written  instrument  construed  as  understood  by 

parties. 

1866.  Construction  in  tayoT  of  natural  right  preferred. 

1867.  Material  allegation  only  to  be  proved. 

1868.  Evidence  confined  to  material  allegation. 

1869.  AfiSrmative  only  to  be  proved. 

1870.  Facts  which  may  be  proved  on  trial. 

^  ld44.  The  direct  evidence  of  one  witness  who  is  entitled 
to  full  credit  is  sufficient  for  proof  of  any  fact,  except  perjury 
and  treason. 

N.  Y.  C.  C.  P.  S  1677;  Or.  C.  C.  P.  S  OTl. 
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^  1845.  A  witnees  can  testify  of  those  facts  only  which  he 
knows  of  his  own  knowledge  ;  that  \»,  which  are  derived  from 
his  own  perceptions,  except  in  those  few  express  cases  in  which 
his  opinions  or  inferences,  or  the  declarations : of  othera  are  ad- 
missible. 

N.  Y.  C.  C.  P.  S  1678;  Or.  C.  C.  P.  S  672. 

^  1846.  A  witness  can  be  heard  only  npon  oath  or  affirmation, 
and  upon  a  triji  he  can  be  beard  only  in  the  presence  and  subject 
to  the  examination  of  all  the  parties,  if  they  choose  to  attend  and 
examine. 

N.  Y.  C.  C.  P.  S  1679. 

^  184T.  A  witness  is  presumed  to  speak  the  trnth.  This 
preeamption,  however,  may  be  repelled  by  the  manner  in  which 
he  testitiea,  by  the  character  of  his  testimony,  or  by  evidence 
affecting  his  character  for  trnth,  honesty  or  integrity,  or  his  mo- 
tives, or  by  contradictory  evidence ;  and  the  jury  are  the  ex- 
darive  judges  of  his  credibility. 

K.  Y.  C.  C.  P.  §  1680;  Or.  C.  C.  P.  $  673. 

Vide  §8  1879-2051. 

Stat.  18'J7-«,  193-4,  S 1,  read :  "  In  any  civil  or  crirafnal  action  or  proceed- 
Ing,  a  witness  maybe  discredited  or  impeached,  and  lor  such  purpose, 
his  general  character  for  truth,  houea^'  and  integrity  may  be  inquired 
into.*' 

Vide  a  2051, 2052. 

^  1848.  The  rights  of  the  party  cannot  be  prejudiced  by  the 
declaration,  act  or  omission  of  another,  except  by  virtue  of  a 
particular  relation  between  them ;  therefore,  proceedings  against 
one  cannot  affect  another. 

X.  Y.  C.  C.  P.  §  1681 ;  Or.  C.  C.  P.  $  674. 

2  Gal.  145;  9  Cal.  251 ;  23  Gal.  101 ;  40  Gal.  396. 

^  1849.     Where,  however,  one  derives  title  to  real  property 
from  another,  the  declaration,  act  or  omission  of   the  latter, 
while  holding  the  title,  in  relation  to  the  property,  is  evidence 
.  against  the  former. 

N.  Y.  C.  C.  P.  S  1682 ;  Or.  C.  G.  P.  §  675. 

5  Gal.  84;  8  Gal.  109,  325;  15  Gal.  50;  23  Gal.  331;  36  Gal.  205;  38  Gal. 
61,279;  40  Gal.  474. 
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^  1850.  Where,  aim),  the  declaration,  act  or  omission  forms 
part  uf  u  tniusaction,  which  is  itself  the  fact  in  dispute,  or  evi- 
denco  of  that  fact,  such  declaration,  act  or  omiaBiou  is  evidenoe, 
as  part  of  the  trausaction. 

N.  Y.  C.  C.  P.  S  16S3;  Or.  C.  C.  P.  S  67«. 
27  Cal.  572;  29  Cal.  637;  S5  Cal.  49,274, 37S. 

^  1851.  And  where  the  question  in  dispute  between  the 
parties  is  the  obligation  or  duty  of  a  third  person,  whatever 
would  be  evidence  for  or  against  snch  person  is  primary  evi- 
dence between  the  parties. 

N.  T.  C.  C.  P.  §  1684;  Or.  C.  C.  P.  i 677. 

^  1853.  The  declaration,  act  or  omission  of  a  member  of  a 
family,  who  is  a  decedent,  or  oat  of  the  jurisdiction,  is  also  ad- 
missible as  evidence  of  common  reputation,  in  cases  where,  on 
%aestions  of  pedigree,  such  reputation  is  admicsible. 

N.  Y.  C.  C.  P.  U685;  Or.  C.  C.  P.  i  678. 

^  1853.  The  declaration,  act  or  omission  of  a  decedent,  bav- 
(ng  sufficient  knowledge  of  the  subject,  against  his  pecuniary 
interest,  is  also  admissible  as  evidence  to  that  extent  against  hii 
successor  in  interest 

N.  Y.  C.  C.  P.  i  1686;  Or.  0.  C.  P.  »  «1». 

^  1854.  When  part  of  an  act,  declaration,  conversation  or 
writing  is  given  in  evidence  by  one  party,  the  whole  on  the 
same  subject  may  be  inquired  into  by  the  other ;  when  a  letter  ia 
read,  the  answer  may  be  given  ;  and  when  a  detached  act, 
declaration,  conversation  or  Writing  is  given  in  evidence,  any 
other  act,  declaration,  conversation  or  writing,  which  is  neces- 
•lary  to  make  it  understood,  may  also  be  given  in  evidence. 

If .  Y.  C.  C.  P.  §  1687 ;  Or.  C.  C.  P.  S  680. 
9  Cal.  529;  20  Cal.  637;  88  Gal.  279. 

^  1855.  ($  447.)  There  can  be  no  evidence  of  the  contents 
of  a  writing,  other  than  the  writing  itself,  except  in  the  following 
cases: 

1.  When  the  original  has  been  lost  or  destroyed  ;  in  which 
case  proof  of  the  loss  or  destruction  must  first  be  made. 
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2.  When  tbe  original  is  in  the  possesBion  of  the  party  against 
whom  the  evidence  is  offered,  and  he  fails  to  produce  it  afcei 
reasonable  notice. 

3.  When  the  original  is  a  record  or  other  document  in  the 
cnstody  of  a  public  officer. 

4.  When  the  original  has  been  recorded,  and  a  certified  copy 
of  the  record  is  made  evidence  hy  this  code  or  by  statute. 

5.  When  the  original  consists  of  numerous  accounts  or  other 
documents,  which  cannot  be  examined  in  the  court  without 
great  loss  of  time,  and  the  evidence  sought  from  them  is  onljr  tbe 
general  result  of  the  whole. 

In  the  castes  mentioned  in  subdivisions  three  andfouvt  a  copy 
of  the  original  must  be  produced ;  in  those  mentioned  in  sub- 
divisions one  and  tioot  either  a  copy  or  oral  evidence  of  the 
contents. 

See  N.  Y.  C.  C.  P.  §  1688  ;  and  Or.  C.  C.  P.  g  681. 

Subdivision  1.-5  Cal.467;  6  Cal  460;  9  Cal.  430;  10  Cal.  126;  12  Cal.  11. 
104;  15  Cal.  63, 133;  17  Cal.  569;  18  Cal.  165;  19  Cal.  640;  22  Cal.  51;  30 
Cal.  360.     Videiim. 

Subdivision  2.-9  Cal.  593 ;  12  Cal.  403 ;  15  Cal.  63.    Vide  §  1000. 

Subdivision  3.-7  Cal.  288. 

Subdivision  4.-3  Cal.  427;  6  Cal.  488.579;  12  Cal.  306:  13  Cal.  638;  28 
Cal.  129;  27  Cal.  50,238;  38  Cal.  216,  442.' 

^  1856.  When  the  terms  of  an  agreement  have  been  re- 
duced to  writing  by  the  parties,  it  is  to  be  considered  as  contain- 
ing all  those  terms,  and  therefore  there  can  be  between  tbe 
parties  and  their  representatives,  or  successors  in  interest,  no 
evidence  of  the  terms  of  the  agreement  other  than  the  contents 
of  tbe  writing,  except  in  the  following  cases : 

1.  Where  a  mistake  or  imperfection  of  the  writing  is  put  in 
issue  by  the  pleadings. 

2.  Where  the  validity  of  tbe  agreement  is  the  f  ict  in  dispute. 
But  this  section  does  not  exclude  other  evidence  of  the  circiim- 
gtances  under  which  the  agreement  was  made  or  to  which  il 
relates,  as  defined  in  section  eighteen  hundred  aiid  sixty,  or  tc 
explain  an  extrinsic  ambiguity,  or  to  establish  illegality  or  fraud. 
The  term  iigreement  includes  deeds  and  wills,  as  well  as  con 
tracts  between  parties. 

K.  Y.  C.  C.  P.  8 1689;  Or.  C.  C.  P.  i  682. 
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2  Cal.  37 :  4  Oal.  3Vt;  1  Cnl.  282;  12  Cal.  168;  13  Cal.  116;  15  Cftl.  44;  19 
Cal.  354;  24  Cal.  411 :   3)  Cal.  336;  39  Cal.  169. 

Mortaafl:^.  IMorce  v.  Kobinson.  13  Cal.  116:  15  Cal.  2S7;  20  Cal.  126;  31 
Cal.  3S5;  27  Cal.  603;  29  Cal.  18;  36  Cal.  28;  37  Cal.  452. 

New.  Contract,  Iti  Cal.  138. 

Consideration.     Vide  §  1962,  2. 

Subdivision  1.-21  Cal.  122;  23  Cal.  121,249;  29  Cal.  150.* 

^1857.  The  language  of  a  writing  is  to  be  interpreted  aeoord> 
iiig  to  the  meaning  it  bears  in  the  place  of  ite  execatiou,  unlea 
the  parties  have  reference  to  a  different  place. 

N.  Y.  C.  C.  P.  %  1G90;    Or.  C.  C.  P.  S  688. 

^  1858.  In  the  constrnction  of  a  statute  or  instrnment,  the 
office  of  the  judge  is  sioiply  to  ascertain  and  declare  what  is  in 
terms  or  in  substance  contained  therein,  not  to  insert  what  has 
been  omitted,  or  Xo  omit  what  has  been  inserted  ;  and  where 
there  are  several  provisions  or  particulars,  such  a  constractiou  is, 
if  possible,  to  be  adopted  as  will  give  effect  to  all. 

N.  Y.  C.  C.  P.  §  1601 ;  Or.  C.  C.  P.  §  684. 

1  Cal.  162.  200 :  5  Cal.  16» ;  6  Cal.  47 ;  22  Cal.  11 ;  24  Cal.  518;  26  Cal.  13S: 
28  Cal.  142 :  31  Cal.  24U,  412 ;  32  Cal.  499 ;  34  Cal.  183. 

^  1859.  In  the  construction  of  a  statute,  the  intention  of  the 
legislature,  and  in  the  construction  of  the  iustruojeut,  the  in- 
tention of  the  parties  is  to  be  pursued  if  possible  ;  and  when  a 
general  and  particular  provision  are  inconsistent,  the  latter  is 
paramount  to  the  former.  So  a  particular  iutent  will  control  a 
general  one,  that  is  inconsistent  with  it. 

K.  Y.  C.  C.  P.  J!  1692:   Or.  C.  U.  P.  §  685. 

10  Ciil.  ASO;  II  cm.  329:  15  Cal.  294;  22  Cal.  11;  30  Cal.  325;  32  Cal.  376; 
34  Cal.  334;  36  Cal.  75,  595;  38  Ual.  572. 

^  I860.  For  the  proper  constrnction  of  an  instrument,  the 
circumstances  under  which  it  was  made,  including  the  sitnation 
of  the  suhjuct  of  the  instrument  and  of  the  parties  to  it,  may 
also  be  shown,  so  that  the  judge  be  placed  in  the  position  of 
those  whose  ian^^nage  he  is  to  interpret. 

N.  Y.  C.  C.  P.  S  1693:   Or.  C.  C.  P.  8686. 

10  Cal.  9b.  .'>S9;  II  Cal.  194;  M  Cal.  148;  13  Cal.  116;  15  Gal.  21 ;  18  Cal. 
137 :  '.'2  Cal.  l.-iO.  4'  6 :  2?  Ca* .  3  »9 :  'ib  Cal.  440 ;  29  Cal.  290 ;  32  Cal.  11 ;  33  CaL 
202;  3i  Cm).  3;i4,  6-4;  »»  ChI.  (j06;  38  Cal.  4s^. 

Description  of  real  property.  Vide  %  2077. 
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^  1861.  The  terms  of  a  writing  are  presnmed  to  have  been 
used  in  their  primary  and  general  acceptation,  bat  evidence  is 
nevertheless  admissible  that  they  have  a  local,  technical  or  other- 
wise pecaliar  signification,  and  were  so  nsed  and  understood  in 
the  particular  instance,  in  which  case  the  agreement  must  be  con- 
strued accordingly. 

N.  Y.  C.  C.  P.  %  1694;  Or.  C.  C.  P.  i  687. 
34Cal.6J4. 

^  186S.  When  an  instrument  consists  partly  of  written  words 
and  partly  of  a  printed  form,  and  the  two  are  inconsistent,  the 
former  controls  the  latter. 

N.  T.  C.  C.  P.  S 169S;  Or.  C.  C. P.  i 688. 

^  1863.  When  the  characters  in  which  an  instrument  la 
written  are  difficult  to  be  deciphered,  or  the  language  of  the  in- 
stniment  is  not  understood  by  the  conrt,  the  evidence  of  persons 
skiUed  in  deciphering  the  characters  or  who  understand  the  lan- 
guage, ifl  admissible  to  declare  the  characters  or  the  meaning  of 
the  language. 

K.  T.  C.  0.  P. « 1696;  Or.  C.  C.  P.  g  689. 

^  1864.  When  the  terms  of  an  agreement  have  been  in- 
tended in  a  different  sense  by  the  different  parties  to  it,  that  sense 
is  to  prevaii  against  either  party  in  which  he  supposed  the  other 
understood  it,  and  when  different  constructions  of  a  provision  are 
otherwise  equally  proper,  that  is  to  be  taken  which  is  most  favor- 
able to  the  party  in  whose  favor  the  provision  was  made. 

N.  Y.  C.  C.  P.  »  1697 ;  Or.  C.  C.  P.  S  690. 

f  1865.  A  written  notice,  as  well  as  every  otber  writing,  is 
to  be  constructed  according  to  the  ordinary  acceptation  of  iti; 
terms.  Thus,  a  notice  to  the  drawers  or  indorsers  of  a  bill  of  ex- 
change or  promiiisory  note,  that  it  has  been  protested  for  want 
of  acceptance  or  payment,  must  be  held  to  import  that  the  same 
has  beeji  duly  presented  for  acceptance  or  payment  and  the 
same  refased,  and  that  the  holder  looifs  for  payment  to  the  persou 
to  whom  the  notice  is  given. 

2r.  Y.  C.  C.  P.  8  1698;  Or.  C.  C.  P.  8  691. 

4  Cal.  213;  8  Cal.  636;  14  CoL  160;  24  Cal.  S7». 
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^  1866.  When  a  Btatnte  or  instroment  is  equally  sasceptible 
of  two  iuterpretatioDs,  one  in  favor  of  nataral  right  and  the  other 
against  it,  the  former  is  to  be  adopted. 

N.  Y.  C.  C.  P.  U609:  Or.  C.  C.  P.  $ 692. 

^  1807.     None  but  a  material  allegation  need  be  proved. 

N.  Y.  C.  C.  P.  §  1701 ;  Or.  C.  C.  P.  §  693. 
Vide  §  471. 

^  1868.  Evidence  must  correspond  with  the  snbstance  of  the 
material  allegations  and  be  relevant  to  the  qaestion  in  dispute. 
Collateral  questions  must  therefore  be  avoided.  It  is,  however, 
within  the  discretion  of  the  coait  to  permit  inquiry  into  a  collat- 
eral fact,  wheu  such  fact  is  directly  connected  with  the  qaestion 
in  dispute,  aiid  is  essential  to  its  proper  determination,  or  when 
it  affects  the  ci'edibility  of  a  witness. 

N.  Y.  C.  C.  P.  §  1702 ;  Or.  C.  C.  P.  S  flW. 

^  1869.  Each  party  mast  prove  his  own  afSrmative  allega- 
tions. Evidence  need  not  be  given  in  support  of  a  negative  alle- 
gation, except  when  such  negative  allegation  is  un  essential  part  of 
the  statement  of  the  right  or  title  on  which  the  cause  of  action  or 
defense  is  founded,  nor  even  in  such  case  when  the  allegation  is 
a  denial  of  the  existence  of  a  docament,  the  custody  of  which 
belongs  to  the  opposite  party. 

N.  Y.  C.  C.  P.  §  1708 ;  Or.  C.  C.  P.  f  695. 

^  1870.  lu  conformity  with  the  preceding  provisions,  evi- 
dence may  be  given  upon  a  trial  of  the  following  facts: 

1.  The  precise  fact  in  dispute. 

2.  The  act,  declaration  or  omission -of  a  party,  as  evidence 
against  such  party. 

3.  An  act  or  declaration  of  another,  in  the  presence  and 
within  the  observation  of  a  party,  and  his -conduct  in  relation 
thereto. 

4.  The  act  or  declaration,  verbal  or  written,  of  a  deceased 
person  in  respect  to  the  relationship,  birth,  marriage  or  death  of 
any  person  related  by  blood  or  marriage  to  Bach  deceased  person ; 
the  act  or  declaration  of  a  deceased  person  done  or  made  against 
his  interest  in  respect  to  his  real  property ;  and  also  in  criminal 
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actiohe,  the  act  or  declaration  of  a  dying  person,  made  nnder  a 
sense  of  impending  death,  respecting  the  caase  of  his  deftth. 

5.  After  proof  of  a  partnership  or  agency,  the  act  or  declara- 
tion of  a  partner  or  agent  of  the  party,  within  the  scope  of  the 
partnership  or  agency,  and  during  its  existence.  The  same  lule 
applies  to  the  act  or  declaration  of  a  joint  owner,  joint  debtor,  or 
other  person  jointly  interested  with  the  party. 

6.  After  proof  of  a  conspiracy,  the  act  or  declaration  of  a  con- 
spirator against  his  co-conspirator,  and  relating  to  the  conspiracy. 

7.  The  act,  declaration  or  omission  forming  part  of  a  transac- 
tion, as  explained  in  section  eighteen  hundred  and  fifty. 

8.  The  testimony  of  a  witness  deceased,  or  out  of  the  juris- 
diction, or  unable  to  testify,  given  in  a  former  action  between 
the  same  parties,  relating  to  the  same  matter. 

9.  The  opinion  of  a  witness  respecting  the  identity  or  hand- 
writing of  a  person,  when  he  has  knowUdge  of  the  person  or 
handwriting ;  his  opinion  on  a  question  of  science,  art  or  trade, 
when  he  is  skilled  therein. 

10.  The  opinion  of  a  subscribing  witness  to  a  writing,  the 
validity  of  which  is  in  dispute,  respecting  the  mental  sanity  of 
the  si^uer ;  and  the  opinion  of  an  intimate  acquaintance  resyect- 
ing  the  mental  sanity  of  a  person,  the  reason  for  the  opinion 
being  given. 

11.  Common  reputation  existing  previous  to  the  controversy, 
respecting  facts  of  a  public  or  general  interest  more  than  thirty 
years  old,  and  in  cases  of  pedigree  and  boundary. 

12.  Usage,  to  explain  the  true  character  of  an  act,  contract  or 
infitrament,  where  such  true  character  is  not  otherwise  plaiu ; 
bat  usage  is  never  admissible,  except  as  an  instrument  of  in- 
terpretation. 

IS.  Monuments  and  inscriptions  in  public  places,  as  evidence 
Df  common  reputation ;  and  entries  in  family  bibles,  or  other 
family  books  or  charts  ;  engravings  on  rings,  family  portraits  and 
the  like,  as  evidence  of  pedigree. 

14.  The  contents  of  a  writing,  when  oral  evidence  thereof  is . 
ftdmiesible. 

15.  Any  other  facts' from  which  the  facta  in  isaae  .are  pre- 
imued  or  are  logically  inferable. 

C.  C.  ]P,SX 
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16.    Saoh  facts  as  serve  to  show  the  credibility  of  a  witness, 
as  explained  in  section  eiKbteen  hnndred  and  forty^seven* 
N. T.  C.  C.  p.  1 1704;  Or.  C.  C.  P.  J 


Subdivision  2.-3  CaI.  996;  5  CbI.  19:  9  Cal.  693;  tt  Ctl.  832;  23  CaUMT; 
86  Cal.  33 ;  31  Cal.  ns :  35  Cal.  %\  37J.  684 ;  38  Cal.  51 ;  39  Cal.  284.  V&  S 
2061, BUbdiv.  4.  Estoppels.    Fide  SIMS. 

Sabdivision  3.-22  Cal.  231 ;  29  C;d.  637. 

Snbdivision  «.— Dying  dccUraUona,  10  Cal.  38;  17  CaL  76, 166;  21  CaL 
368;  84  Cal.  17,  640;  35  Cal.  49. 

Subdivision  5.-1  Cal.  221. 459;  9  Cal.  251;  14  Cal.  85;  83  CaL  101,152, 
468;  36  Cal.  571 ;  39  Cal.  75;  40  Cal.  396. 

Subdivision  8.— 15  Cal.  275;  16  Cal.  423. 

Subdivision  9.— Experts,  6  Cal.  106;  9CaU»;  17  CaL  416;  81  CaL  115; 
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TITLE   II. 

OF  THE  KINDS  AND  DEGREES  OF  EVIDENCE. 

Chapter      I.    Enowledoe  of  the  ooubt. 
II.    Witnesses. 

in.     WRITINaS. 

lY .    Material  objects  pbesebted  to  -the  beitsss, 

OTHER  THAN*  WRITINGS. 

v.    Indirect  evi pence. 
yi.    Indispensable  evidbnob. 
yil»  .Conclusive  and  unanswbbablb  xyzz>xsob. 


CHAPTER  I. 
Knowledge  of  the  court. 

Section  1876.    Certain  facts  of  general  notoriety  assumed  to  be 

true.    Spedification  of  such  facts. 

^  1875.     Courts  take  judicial  notice  of  the  following  facts  : 

1.  The  true  signification  of  all  English  words  and  phrases, 
and  of  all  legal  expressions. 

2.  Whatever  is  established  by  law. 

3.  Public  and  private  official  acts  of  the  legislative,  executive 
and  judicial  departments  of  this  state  and  of  the  United  States. 

4.  The  seals  of  all  the  courts  of  this  state  and  of  the  United 
States. 

5.  The  accession  to  office  and  the  official  signatures  and  seals 
of  office  of  the  principal  officere  of  government  in  the  legis- 
lative, executive  and  judicial  departments  of  this  state  and  of 
the  United  States. 
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6.  The  existence,  title,  national  flag  and  seal  of  every  state 
or  sovereign  recognized  by  the  executive  power  of  the  United 
States. 

7.  The  seals  of  conrts  of  admiralty  and  maritime  jarisdictiou* 
and  of  notaries  public. 

8.  The  laws  of  nature,  the  measure  of  time,  and  tiie  geo- 
graphical divisions  and  political  history  of  the  world. 

In  all  these  cases  the  court  may  resort  for  its  aid  to.  appropri* 
ate  books  or  documents  of  reference. 

N.  Y  C.  C.  P.  S  1706;   Or.  C.  C.  P.  S  698. 

Subdivision  3.-32  Cal.  447. 

Subdivision  S.— 15  Cal.  A3;  32  Cal.  106. 

Subdivision  8.— 1  Cal.  9 ;  5  Cal.  140. 

Stat.  M6S-70,  862,  requires  the  court  to  take  "Judicial  coffulitaiice*'  that 
any  land  within  the  limits  of  the  city  and  county  of  San  Francisco,  lying 
east  of  a  line  commencing  at  Seal  Roclt,  and  running  thence  south  to  the 
sontberly  line  of  said  city  and  county,  U prima  facie  a  part  of  the  pueblo 
lands  of  said  city,  as  confirmed  by  the  decree  of  the  U.  S.  Circuit  Court, 
and  is  prima  facie  not  among,  or  part  or  parcel  of,  any  exceptions  or 
reservations  pientioned  or  contained  in  said  decree.  But  nothing  in  said 
act  is  to  be  construed  to  prevent  a  party  from  showing  affirmatively  that 
any  land  is  not  included  within  the  limiti  of  the  land  so  confirmed,  or 
that  the  same  is  among,  or  part  or  parcel  of.  any  exception  or  reservation. 


CHAPTER  n 


All  pwMu  e^wbla  at  patwptl^-aBd  m 
Hon  nwr  ^  "ItDMeea. 

FUMUU  who  CMBot  t«Uff . 


f  IBTB.  A  Titoesi  ii  a  peraoa  whose  dedantiDD  aoder  oath 
is  received  bb  aridenca  for  an;  parpoMi,  nhetliet  aaoh  deoJara- 
tion  be  made  on  oral  eiaminatioa  or  bj  dspoMtion  or  aSdavil. 

K.  Y.  C.  C.  P.  i  1101 ;  Or.  C.  C.  P.  i  «*, 

f  18*0.  (#$391,392.)  All  penona,  wilbont  eicepCioB, 
oUierniBe  than  b  epeeiSed  in  Che  next  two  aectioiu,  irbo,  haTing 
ocgaoa  of  Benae,  can  perceive,  and,  peroeiving,  can  make  knowa 
their  percepUonB  to  oUiera,  mar  be  witaeBHB.  Tberefora,  neither 
putiea  nor  other  perwma  who  have  an  inlereat  in  the  eveol  of  an 
action  or  proceeiBng  are  exclnded;  nor  those  who  have  been 
eouTicUd  of  crime ;  nor  perBons  od  aeconnt  of  their  opinions  on 
matters  of  religions  belief ;  althongh,  in  every  case,  the  credttdl- 
ity  of  the  witoesse*  ma;  be  drawn  in  qaeatioD,  as  provided,  in 
section  eighteen  hundred  aod  fortr-seveD. 

S.Y.O.C.  P.HJMi  I 

VUi  H 1H1-9M1. 

Btit.l8S>.»l.iesd:    " 
wlte  ihsn  an  iiiieclBa^  '- 

pnceallBi.  fgrlml y 

tiujrtMlSethomt,/orthipurvounfttffeeluufi£i 
lU:    OmlUedwoiililBltdlc*. 

8tat.lMl.7ll.reld:    ItBI.      H 
LouMleC  or&  reuon  i^hii 
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Stat.  1854, 66,  read :  "  §  392.  No  person  offered  as  a  witness  shall  ht 
excluded  on  account  of  his  opinions  on  matters  of  religious  belief,  nor 
shall  any  person  be  excluded  on  account  of  his  interest  in  the  event  of 
the  action  or  proceedings,  except  in  tbe  following  cases : 

First:  When  he  is  a  party  to  the  action  or  proceeding,  or  the  action 
or  proceeding  is  prosecuted  or  defended  for  his  immediaie  benefit. 

Second:    When  liis  interest  is  a  present,  certain  and  vested  interest.'* 

Stat.  1851, 113,  read :  "  §  392.  No  person  offered  as  a  witneiis  shall  be 
excluded  by  reason  of  his  interest  In.the  event  of  the  action  or  proceed* 
Ing ;  nor  on  account  ^f  opinions  on  matters  of  religious  belief!" 

^  1880.    (^  394.)    Tbe  following  persons  cannot  be  witnesses : 

1.  Those  wbo  are  of  nnsoand  miud  at  tbe  timex>f  tfaeir  pro- 
daction  for  examination. 

2.  Children  under  ten  years  of  age,  wbo  appear  incapable  of 
receiving  jast  impressions  of  the  facts  respecting  which  they  are 
examined,  or  of  relating  them  truly. 

N.  Y.  C.  C.  P.  §  1709;  Or.  C.  C.  P.  S  701. 

Stat  1863, 60,  inserted  the  words  *'  in  the  opinion  of  the  court "  between 
"  -who  "  and  "  appear  "  in  sulKlivisiun  2 ;  also  added  two  sabdivisions  as 
follows : 

*'  Third:  Mongolians,  Chiuefle  or  Indians,  or  persons  having  one-half 
or  more  of  Tndiau  blood,  in  au  action  or  proceeding  wher«in  a  white  per- 
son is  a  party. 

Fourth:  Persons  against  whom  judgment  has  been  rendered  upon  a 
conviction  for  a  felony,  unless  pardoned  by  the  Governor,  or  such  judg- 
ment has  been  reversed  on  appeal  " 

Stat  1854, 66,  was  same  as  stat  1863,  omitting  in  subdivision  three,  the 
words,  ** Mongolians,  Chinese  or";  and  inserting  the  words  '*and  ne- 
groes or  persons  having  one-half  or  more  of  negro  blood." 

Stat  1851, 114,  was  same  as  §  1830,  adding  two  subdivisions,  as  follows: 

"  3d.  Indians,  or  persons  having  one-fourth  or  more  of  Indian  blood,  in 
an  action  or  proceeding  to  which  a  white  person  is  a  party." 

"  4th.  Negroes,  or  persons  having  one-half  or  more  Negro  blood,  In^an 
action  or  proceeding  to  witich  a  white  person  Is  a  party."^ 

Subdivision  2.— 10  Cal.  66. 

$  1881.  ($$  395,  896,  397,  398,  399.)  There  are  partieolar 
relations  in  which  it  is  the  policy  of  the  law  to  encourage  confi- 
dence and  to  preserve  it  inviolate  ;  therefore,  a  person  cannot  be 
examined  as  a  witness  in  the  following  cases : 

1.  A  hnsband  cannot  be  examined  for  or  against  his  wife, 
without  her  consent ;  nor  a  wife  for  or  against  her  husband, 
without  his  consent;  nor  can  either,  during  the  marriage  or 
nfterwarde,  be,  without  the  consent  of  the  other,  examined  as  to 
any  communication  made  by  one  to  the  other  during  the  mar- 
riage ;  but  this  exception  does  not  apply  to  a  civil  action  or  pro- 
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ceeding  bygone  against  the  otbor,  nor  to  a  criminal  action  or  pro- 
ceeding for  a  crime  committed  by  one  against  tbe  other. 

2.  An  attorney  cannot,  without  the  consent  of  his  client,  be 
examined  as  to  any  commonication  made  by  tbe  client  to  him,  or 
his  advice  given  thereon  in  the  course  of  professional  employ- 
ment. 

3.  A  clergyman- or  priest  cannot,  without  the  consent  of  the 
person  making  tbe  confession,  be  examined  as  to  any  confession 
made  to  him  iu  his  professional  character  in  the  course  of  disci- 
pline enjoined  by  the  church  to  which  be  belongs. 

4.  A  licensed  physician  or  surgeon  cannot,  without  the  con- 
sent of  his  patient,  be  examined  in  a  civil  action  as  to  any  in- 
formation acquired  in  attending  the  patient  which  was  necessary 
to  enable  him  to  pi-escribe  or  act  for  the  patient. 

5.  A  public  ofScer  cannot  be  examined  as  to  communications 
made  to  him  in  official  confidence,  when  the  public  interests 
would  suffer  by  the  disclosure. 

N.  Y.  C.  C.  P.  fe  1710;  Or.  C.  C.  P.  §  7fr2. 

Stat.  1863,  771,  read :  ''  S  395.  A  husband  may  be  a  witness  for  or 
against  his  wife,  and  a  wifo  may  be  a  witness  for  or  against  her  husband ; 
and  where  husband  and  wife  are  parties  to  an  action  or  ])rocccdini?,  they, 
or  either  of  them,  may  be  examined  as  witnesses  in  their  own  behalf,  or 
in  behalf  of  each  other,  or  in  behalf  of  any  of  ihe  parties  thereto,  the  same 
as  any  other  witnesses;  but  this  section  shall  not  apply  to  cdses  of 
divorce,  neither  shall  any  hnsband  or. wife  be  competent  or  compellable 
to  discloso  any  communication  made  to  him  or  her  by  the  other  during 
marriage." 

Stat.  1865-6, 46,  §1,  read :  "  In  all  criminal  actions,  where  the  husband 
is  the  party  accused,  the  wife  shall  be  a  competent  witness;  and  when 
the  wife  is  the  party  accused,  the  husband  shall  be  a  competent  witness; 
but  neither  husband  nor  wife  shall  be  compelled  or  allowed  to  testify  in 
such  cases,  unless  by  consent  of  both  of  them ;  provided^  that  in  cases  of 
personal  violence  upon  either  by  the  other,  the  injured  party  ( husband 
or  wife)  shall  be  allowed  to  testify  against  the  other." 

Stat.  1851, 114,  §  Z%,  was  substantially  the  same  as  subdivision  1,  omit- 
ting the  words,  "  without  his  consent;"  "  without  her  consent;"  ''  nor  to 
a  criminal  action  or  proceeding  for  a  crime  committed  by  one  against  the 
other." 

Stat.  1851, 114,  S  396,  was  same  as  subdivision  2,  Inserting  the  words  "  or 
counsellor"  alter  "attorney;"  also  the  words,  "as  a  witness"  after 
"examined." 

Stat.  1R51, 114,  §  397,  was  the  same  as  subdivision  3,  Inserting  the  words, 
"  as  a  witness  "  after  **  examined." 

Stat  1861,  305,  §  398.  was  same  as  subdivision  4,  inserting  the  words,  "  as 
a  witness"  instead  of  "in  a  civil  action;  "also  adding  the  words,  "provided, 
however,  in  any  suit  or  prosecution  against  a  physician,  or  surgeou,  for 
malpractice,  if  the  patient,  or  party  sunig  or  prosecuting,  shall  give  such 
consent,  and  any  such  witness  shall  give  tesumuny,  then  such  physician 
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or  sargeon  defendAnt,  may  call  any  otiier  jphyBielans  or  svreeons  aa  wlt- 
ncsses  on  behalf  of  dcfeiidant,  without  the  conaent  of  Bacn  patient,  or 
party  Bulug  or  proeecating." 

Stat  18A1,  114,  S  996,  was  name  as  sabdivtslon  4,  inserting  tha  words, 

"  as  a  witness  "  instead  of ''  in  a  civil  action." 

Stat.  1851, 114,  S  399,  was  same  as  subdivision  5,  inserting  "  as  a  witness  '* 
after  '*  examined." 

Subdivision  2.-5  Cal.  450 ;  29  Cal.  831 ;  29  Cal.  48 ;  Satterlee  v.  Bliss,  U 
Cal.489;40Cal.28i 

^  188$i.  If  a  person  offer  himself  as  a  witness,  that  is  to  be 
deemed  a  consent  to  the  examination  also  of  a  wife,  husband, 
attorney,  clei^yman,  pbysioian  or  surgeon  on  the  same  subject, 
within  the  meaning  of  the  first  four  subdivisions  of  the  last 
section^ 

N.  Y.  C.  C.  P.  i  1711 ;  Or.  C.  C.  P.  rWU 

$  1883.  (^  400.)  The  judge  himself  or  any  juror  may"  be 
called  as  a^witness  by  either  party  ;  but  in  such  case  it  is  in  the 
discretion  of  the  court  or  judge  to  order  the  trial  to  be  postponed 
or  suspended,  and  to  take  place  before  another  judge  or  jury. 

^  1884»  (^  401.)  When  a  witness  does  not  understand  sBid 
speak  the  English  language,  an  interpreter  must  be  sworn  to 
Interpret  for  him.  Any  person,  a  resident  of  the  prope/r  oountj, 
may  be  summoned  by  any  court  or  judge  to  appear  before  such 
court  or  judge  to  act  as  interpreter  in  any  action  or  proceeding. 
The  summons  must  be  served  and  returned  in  like  manner  as  a 
BubpoMia.  Any  person  so  summoned,  who  fails  t9  attend  at  the 
time  and  place  named  in  the  summons,  is  guilty  of  a  contempt. 

Stat.  1863. 495,  same  sabstantially,  adding  the  words  **aiid  mt^  be  pna* 
Ished  accordingly." 

Stat  1851, 114,  omitted  all  excapillM  flxst  ssateDoa. 
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CHAPTER  m. 

WRITINGS. 


AxnOLM       I.    WBPmtQB  IH  OEmnuiM 
II.    Public  WRiTiifOdL 

III.     FbIYATS  WHITIV08. 


ARTICLE  L 

WRITINGS   IN  GENXRAI. 

SB(moirl887.    Writings,  public- and  priYatsu 
18%.    rublicwri  lings  defined. 
1S89.    AU  others  private. 

^  1887.     Writings  are-of  two  kinds^ 

1.  Public;  and, 

2.  Private. 

N.  Y.  C.  C.  P.  S  1713 T  Or.  C.  C.  P.  (  704. 

^  1888.     Public  writings  are : 
.   1.    The  written  acts  or  records  of  the^  atts  of  the  sovereign 
anUiority,  of  ofRcial  bodies  and  tribunals,  and  of  public  oflScers, 
legislative,  judicial  and  executive,  whether  of  this  8tat«,  of  the 
United  States,  of  a  sister  state  or  of  a  foreign  country. 

2.    Public  records,  kept  in  this  state,  of  private  writings. 

N.  Y.  C.  C.  P.  S  1713;  Or.  C.  C.  P.  5  705. 

(  1880.    All  other  writings  are  private, 
N.  Y.  C.  C.  P.  i  1714;  Or.  C.  C.  P.  8 106^ 
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ARTICLE  II. 

PUBLIC  WUIT1NQ8. 

1892.  Every  citizen  entitled  to  inspect  and  oopf  pablie 

writings. 

1893.  Public  officers  boand  to  give  copies 
1S9I.  Four  kinds  of  public  writings. 
1S95.  Laws,  written  or  unwritten. 

1893.  Written  laws  defined. 

1397.  Constitution  and  statutes. 

1893.  Pui)]ic  and  private  statutes  defined. 

1899.  Unwritten  law  defined. 

1900.  Books  contaiuing  laws  presumed  to  be  correct. 

1901 .  Public  seal  aul bent  icates  a  law  or  document, 

1902.  Other  evidence  of  laws  of  other  states. 
19'^.3.  Recitals  in  statutes,  how  far  evidence. 

1904.  Judicial  record  tlcfincd. 

1905.  Cocord,  how  authci.licated  as  evidence. 

1903.  Kocord  of  a  foreign  country,  how  authenticated. 
1907.  ■  Oral  evidence  of  a  foreign  record. 

1003.  Effect  of  a  j'jdgmont  upon  rights  in  various  casea. 

1909.  _  Effect  of  other  judicial  orders,  when  conclusive. 

1910.  Wiiere  parties  are  to  be  deeicdd  Uie  same. 

1911.  What  deemed  adjudged  in  a  judgment. 

1912.  Where  8urotip*<  bound,  principal  is  abo. 

1913.  Kocord  of  another  8tatt»,  its  eflfect. 

1914.  Krcord  of  a  court  of  admiralty. 
lolo.  Effect  of  a  forcig. I  judgment. 
191G.  Manner  of  iniix'achiijg  a  record. 

1917.  The  jurisdici  ion  necessary  in  a  judgment. 

1913.  Manner  of  proving  other  official  documents, 

1U19.  Public  record  cf  p  ivate  writing  evidence. 

1920.  Entries  in  official  b:.oks  primary  evidence. 

1921.  Justice's  judgment  in  other  stares,  how  proved. 

1922.  Same. 

1923.  Contents  of  other  official  certificates. 

1924.  Provisions  in  relation  to  states  apply  to  trrritories. 

1925.  Certificates  of  purchah-e  primary  evidence  of  owner* 

ship. 

1923.  £  ntrics  made  by  ofi^cers  or  boards  primary  evidence 
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^  1699.  Every  citizen  has  a  right  to-inepeet  and  take  a  copy 
of  any  pablie  writing  of  this  state,  except  as  otherwise  expressly 
provided  by  statute. 

K.  Y.  C.  C.  P.  S  1715;  Or.  C.  C.  P.  S  TDt 

^  1893.  Every  pnblic  officer  having  the  custody  of  a  pnblic 
writing,  which  a  citizen  has  a  right  to  inspect.,  is  bound  to  give 
him,  on  demand,  a  certified  copy  of  it,  on  payment  of  the  legal 
fees  therefor,  and  such  copy  is  primary  evidence  of  the  original 

writing. 

N.^.  C.  C.  P.  i  1716;  Or.  C.  C.  P.  8  708. 

^  1894.    Public  writings  are  divided  into  four  classes: 
i.    Laws. 

2.  Judicial  records. 

3.  Other  official  documents. 

4.  Pnblic  records,  kept  in  thiS'StateyX>fl»ivate^wrilfng8. 
N.  Y.  C.  C.  P.  ft  1717;  Or.  C.  C.  P.  S  709i 

^  1895.  Laws,  whether  organic  or  ordinaiy^  are  either  writ- 
ten or  unwritten. 

K.  Y.  C.  C.  P. « 1718;  Or.  0.  C.  P.  8  710. 

(  1890.    A  written  law  is  that  which  is  promulgated  in  writ- 
ing, and  of  which  a  record  is  in  existence. 
K.  Y.  C.  C.  P.  S  171»;  Or.  C.  C.  P.  S  711. 

$  1897.  The  organic  law  is  the  constitution  of  government, 
and  is  altogether  written.  Other  written  laws  are  denominated 
statutes.  The  written  law  of  this  state  is  therefore  contained  in 
its  constitution  and  statutes,  and  in  the  constitution  and  statutes 
of  the  United  States. 

K.  Y.  C.  C.  P.  8 1720;  Or,  0.  C.  P.  8  712. 

^  1898*  Statutes  are  public  or  private.  A  private  statute  is 
one  which  concerns  only  certain  designated  individuals,  and 
affects  only  their  private  rights.  All  other  statutes  are  public, 
in  which  are  included  statutes  creating  or  affecting  corporations. 

N.  Y.  C.  C.  P.  S  1721 ;  Or.  C.  C.  P.  8  7U. 
92  CfU.  241. 
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^  1899.  Unwritten  law  is  the  law  not  promalgated  and  re- 
corded, as  mentioned  in  section  eij^hteen  buodred  and  uinety-eix, 
but  wbich  is,  nevertbeless,  observed  and  adminibtered  in  the 
courts  of  tlje  country.  It  has  no  certain  repository,  but  is  collect- 
ed f.'om  the  reports  of  the  decisions  of  the  courts  and  the  trea- 
ti8;:B  of  learned  men. 

X.  Y.  C.  C.  P.  S 1722;  Or.  C.  C.  P.  §  714. 

^  1900.  ($  453.)  Books  printed  or  published  nnder  the 
authority  of  a  sister  state  or  foreign  country,  and  purporting  to 
contain  the  stiitutes,  code  or  other  written  law  of  such  st^fte  or 
country,  or  proved  to  be  commonly  admitted  in  the  tribnuals  of 
such  state  or  country,  as  evidence  of  the  written  law  thereof,  are 
admissible  in  this  state  as  evidence  of  such  law. 

N.  Y.  C.  C.  P.  §  1723;  Or.  C.  C.  P.  §  715. 

Stat.  1851, 123,  §  453,  read :  '/  Printcil  copies,  in  volumes,  of  statutes, 
code,  or  oilier  written  law.  enacted  by  any  other  state,  or  territory,  or 
foreign  government,  purporting  or  proved  to  have  been  publisUcd  bv  the 
authority  tliercof,  or  proved  to  be  commonly  admitted  as  evidence  of  the 
existinglaw,  in  the  courts  and  judicial  tribnnals  of  such  state,  territory 
or  government,  shall  l}c  admitted  by  the  courts  and  officers  of  this  stute, 
on  all  occasions,  as  presumptive  e\ideiicc  of  such  laws." 

^  1901.  The  public  seal  of  the  state  or  country,  affixed  to  a 
copy  of  the  written  law  or  other  public  writing,  is  also  admissi- 
ble as  evidence  of  such  law  or  writing. 

N.  Y.  C.  C.  P.  §  1724;  Or.  C.  C.  P.  §  716. 

^  1903.  The  oral  testimony  of  witnesses,  skilled  therein,  is 
admissible  as  evidence  of  the  unwritten  law  of  a  sister  state  or 
foreign  country,  as  are  also  printed  and  published  books  of  re- 
ports of  decisions  of  the  courts  of  such  state  or  country,  or  proved 
to  be  commonly,  admitted  in  such  courts. 

X.  Y.  C.  C.  P.  g  1725;  Or.  C.  C.  P.  ^  71T 

^  1903.  Tlie  recitals  in  a  public  statute  are  oouclneive  evi- 
dence of  the  facts  recited,  for  the  purpose  of  carrying  it  into 
effect,  but  po  further.  The  recitals  in  a  private  statute  are  con- 
clusive evideuce  between  parties  who  claim  under  its  provisious, 
but  no  further.   . 

K.  Y.  0.  C.  P.  §  1726;  Or.  C.  C.  P.  $  71& 
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^  1904:.  A  jadicial  record  is  the  record  or  official  eutry  of  the 
proceeding's  in  a  court  of  justice,  or  of  the  official  act4>f  a  jadicial 
officer,  in  an  action  or  special  proceeding. 

N.  T.  C.  C.  P.  §  1727;  Or.  C.  C.  P.  S  719. 

^  1905.  ($$  449,  150.)  A  judicial  Tecord  of  this  state,  or  of 
the  United  States,  may  be  proved  by  the  production  of  the 
original!  or  by  a  copy  thereof  certified  by  the  clerk  or  other 
person  having  the  legal  custody  thereof.  That  of  a  sister  state 
may  be  proved  by  the  attestation  of  the  clerk  and  the  seal  of  the 
court  annexed,  if  there  be  a  clerk  and  seal,  together  with  a  cer- 
tificate of  the  chief  judge  ot  presiding  magisti-ate,  that  the  attest- 
ation is  in  due  form. 

Stat  1851, 122,  §S  449-450,  read :  "  §  449.  A  Judicial  record  of  this  state, 
or  of  the  United  States,  may  bo  proven  by  the  production  of  the  original, 
or  by  &  copy  tliorcof,  ccrtifled  by  the  cleric,  or  other  person  having  the 
leg^l  cu8ti)dy  thereof,  under  the  seal  of  the  court,  to  bo  a  true  copy  of 
such  record.*' 

§  450.  A  judicial  record  of  a  sister  state  may  be  proved  by  the  pro- 
duction of  a  copy  thereof,  certified  by  the  clerk,  or  h'gal  keeper  of  the 
record,  under  tlie  seal  of  the  court,  to  be  a  true  copy  of  such  record, 
togetlier  -vi-ith  the  certiflca*  c  of  a  Judge  of  the  court,  that  the  person  mak- 
ing tlie  cortiflcatc  is  the  clerk  of  the  court,  or  legal  keeper  of^  tlie  record, 
and  in  cither  case  that  the  signature  la  genuine,  and  the  certiflcato  in  due 
form." 

iStat.  1854, 67,  §  44.  amending  1S5I,  S  450,  read :  "  The  records  and  judi- 
cial proceedings  of  the  courts  of  any  other  state  of  the  United  States,  may 
be  preved  or  admitted  in  the  courts  of  this  state,  by  the  attestation  of  the 
clerk  and  tlic  seal  of  the  court  annexed,  if  there  be  a  seal,  togctlier  with 
a  certificate  of  the  judge,  chief  justice,  or  presiding  magistrate,  as  the 
case  may  be,  that  tlie  said  attestation  is  in  due  form. ' 

See  Or.  C.  C.  P.  §  720. 

1  CaL  428 ;  7  Gal.  247 ;  8  CaL  449 ;  12  Cal.  181 ;  18  Cal.  41,  372,  416 ;  31  Cal. 
0Od. 

^  1906.  ($  451 .)  A  judicial  record  of  a  foreign  country  may 
be  proved  by  the  attestation  of  the  clerk,  with  the  seal  of  the 
court  annexed,  if  there  be  a  clerk  and  seal,  or  of  the  legal  keeper 
of  the  record,  with  the  seal  of  his  oflSce  annexed,  if  there  be  a 
seal,  together  with  a  certificate  of  the  chief  judge  or  presiding 
magistrate  that  the  person  making  the  attestation  is  the  clerk  of 
the  coart  or  the  legal  keeper  of  the  record,  and  in  either  case, 
that  the  signature  of  sach  person  is  getiaine.  The  signature  of 
the  chief  judge,  or  presiding  magistrate,  mnst  be  authenticated 
according  to  the  laws  of  the  coantry,  by  the  minister  of  justice 

C.     C     P.-nSS. 
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or  the  head  of  the  department  under  whose  aathority  the  record 
is  kept. 

Sec  Or.  C.  C.  P.  §  721. 

Stat.  1891, 122,  §  i51,  read :  "A  judicial  record  of  aforeien  country  may 
be  provetl  by  the  production  of  a  copy  thereof,  certified  by  the  cleric, 
with  tlic  seal  of  the  court  annexed,  if  there  be  a  dork  nnd  seal ;  or  by  the 
legal  keeper  of  the  record,  with  the  seal  of  his  office  annexed,  if  there  be 
a  seal,  to  he  a  true  copy  of  such  record :  together  with  a  certificate  of  a 
judge  of  the  court,  that  the  person  malting  the  certificate  in  tlie  clerk  of 
the  court,  or  the  legal  keeper  of  the  record,  and  in  either  case,  that  the 
signature  is  ge  mine,  and  the  certificate  in  due  form ;  and  also,  together 
with  the  certificate  of  the  miiilster  or  embassador  of  the  United  States,  or 
of  a  consul  of  the  United  States,  in  such  forelKU  country,  that  there  Is 
such  a  court,  specifying  generally  the  nature  of  its  jurisdiction,  and 
verifying  the  signature  of  the  judge  aud  clerk,  or  other  legal  keeper  of 
the  record." 

^  1907.  (^  452.)  A  copy  of  the  jadicial  record  of  a  foreign 
country  is  also  admissible  in  evidence,  upon  proof-^ 

1.  That  the  copy  offered  has  been  compared  by  the  witness 
with  the  original,  and  is  an  exact  transcript  of  the  whole  of  it. 

2.  That  such  original  was  in  the  custody  of  the  clerk  of  the 
court  or  other  legal  keeper  of  the  same  ;  aud, 

3.  That  the  copy  is  duly  attested  by  a  seal  which  is  proved  to 
be  the  seal  of  the  court  where  the  record  remains,  if  it  be  the 
record  of  a  cocrrt ;  or  if  there  be  no  such  seal,  or  if  it  be  not  a 
record  of  the  court,  by  the  Signature  of  the  legal  keeper  of  the 
original. 

N.  Y.  C.  C.  P.  S 1730:  Or.  C.  C.  P.  f  722. 

^  1908.  The  effect  of  a  judgment  or  final  order  in  an  action 
or  special  proceeding  before  a  court  or  judge  of  this  state,  or  of 
the  United  States,  having  jurisdiction  to  pronounce  the  judgment 
or  order,  is  as  follows  ^ 

1 .  In  case  of  a  judgment  or  order  against  a  specific  thing,  or 
in  respect  to  the  probate  of  a  will,  or  the  administration  of  the 
estate  of  a  decedent,  or  in  respect  to  the  personal,  political  or 
legal  condition  or  relation  of  a  particular  person,  the  judgment 
or  order  is  conclusive  upon  the  title  to  the  thing,  the  will  or  ad- 
ministration, or  the  condition  or  relation  of  the  person. 

2.  In  other  cases,  the  judgment  or  order  is,  in  respect  to  the 
matter  directly  adjudged,  conclusive  between  the  parties  and 
their  successors  in  interest  by  title  subsequent  to  the  commence^ 
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ment  of  the  action  or«peciaI  proceeding,  litignting  forthe  same 
thing  under  the  same  title  and  in  the  Bame  capacity. 

N.  Y.  C.  C.  P.  §  1731 ;  Or.  C.  C.  P.  §  723. 

KoTS.— See  sections  1913, 1914  and  19IS. 

Vide  ^  1862,  Subdivision  6,  and  cases  there  cited. 

AsioJurlsdicUon,  Acm  Fufe  Hahn  v.  KeUej,  SI-CaLSDI;  97CaL458. 

^  1909.  Other  judicial  ordem  of  a  court  or  judge  of  this 
state,  or  of  tl.e  United  States,  create  a  dispntuble  presumption, 
according  to  the  matter  directly  determined,  between  the  same 
parties  and  their  representatives  and  successors  in  interest  by 
title  subsequent  to  the  commeQcement  of  the  action  or  special 
proceeding,  litigating  for  tbe  same  thing  under  the  same  title 
and  in  the  same  capacity. 

N.  Y.  C.  C.  P.  §  1732;  Or.-C.raP-«  724. 
Vide  S  1962,  Subdivision  0. 

^  1910.     The  parties  are  deemed  to  be  the  same  when  those, 
between  whom  the  evidence  is  offered  were  on  opposite  sides  in 
the  former  case,  and  a  judgment  or  other  determination  conld  in 
that  case  have  been  made  between  them  alone,  thoogh  other 
parties  were  joined  with  both  or  either. 

N.  Y.  C.  C.  P.  S  1738;  Or.  C.  O.  P.S  T2«. 
37Cal.389;38CaL258. 

^  1911.  That  only  is  deemed  to  lisve  been  adjudged  in  a 
former  judgment  which  appears  upon  its  face  to  have  been  so 
adjudged,  or  which  was  actually  and  necessarily  included  therein 
or  necessarv  thereto. 

N.  Y.  C.  C.  P.  §  1734  i  Or.  C.  C.  P.  S  T26. 

23  Cal.  354,  373 ;  30  Cil.  229,^09;  31  Gal.  148^  82  CaL  176;  85^  CaL  316;  36 
Cal.  230,625;  37  Col.  23& 

^- 1919.  Whenever,  pnrsnant  to  the  last  four  Bections,  a 
party  is  bound  by  a  record,  aud  such  party  stauds  in  the  relation 
of  a  surety  for  another,  tbe  latter  is  also  bound  from  the  time 
that  he  bus  notice  of  tbe  action  or  proceeding,  aud  an  opportunity 
at  the  surety's  request  to  join  in  the  defense. 

K.  Y.  C.  C.  P.  S 1735;  Or.  C.  C.  P.  S  727. 
16  Cal.  69. 
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^  1913,  The  effect  of  a  jadicial  record  of  a  eiBter  state  is  the 
same  iu  this  state  aa  iu  the  state  where  it  was  made,  except  that 
it  can  only  be  enforced  here  by  an  action  or  special  proceeding^, 
and  except,  aldo,  that  the  authority  of  a  guardian  or  committee, 
or  of  an  executor  or  administrator,  does  not  extend  beyond  the 
jurisdiction  of  the  government  under  which  he  was  iuYested 
\iritii  his  authority. 

S.  Y.  C.  C.  P.  i  1736;  Or.  C.  C.  P^8 128. 
8Cal.443. 

^  1914^  The  effect  of  the  judicial  record  of  a  court  of  Bdmi- 
ralty  of  a  foreign  country  is  the  same  as  if  it  were  the  record  of  a 
court  of  admiralty  of  the  United  States. 

N.  Y.  C.  C.  P.  S  li37;  Or.  C.  C.  P.  f  729. 

^  1915*  The  effect  of  the  judgment  of  any'  other  tribunal  of 
a  foreign  country  haying  jurisdiction  to  pronounce  the  judgment, 
is  as  follows; 

1 .  In  case  of  a  judgment  against  a  specific  thing,  the  judgment 
is  conclusive  upon  the  title  to  the  thing. 

2.  In  case  of  a  judgment  against  a  person,  the  judgment  is 
presumptive  evidence  of  a  right  as  between  the4>arties  and  their 
successors  in  interest  by  a  subsequent  title,  and  can  only  be  re- 
pelled by  evidence  of  a  want  of  jurisdiction,  want  of  notice  to 
the  paily,  collusion,  fraud,  or  clear  mistake  of  law  or  fact. 

N.  Y.  C.  C.  P.  S  1738;  Or.  C.  C.  P.  S  780.  \ 

^  1910.  Any  judicial  record  may  be  impeached  by  evidence 
of  a  want  of  jurisdiction  in  the  court  or  judicial  officer,  of  collu- 
sion between  tbe  parties,  or  of  fraud  in  the  party  offering  the 
record,  in  respect  to  the  proceedings* 

N.  Y.  C.  C.  P.  fi  1739;  Or.  C.  C.  P.  S  731. 

7  Cal.  54,  WixS  Cat.  56i;  27  Cal.  300;30  Cal.430;  SI  CaL273;  S2^CaL176; 
33  Cal.  505.    Ualin  v.  KoUcy,  34  Cal.  391 ;  33  Cal.  458. 

^  1917.  The  jurisdiction  sufficient  to  sustain  a  record  is  ju- 
risdiction ove'  the  cause,  over  the  parties  and  over  the  thing, 
when  a  specific  thing  is  the  subject  of  the  judgment. 

N.  Y.  C.  C.  P.  8  1740;  Or.  C.  C.  P.  8  735, 
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^  1018.  Otlier  official  documents  may  be  proved,  as  follows : 
1.  Acts  of  the  executive  of  this  state,  by  the  records  of  tho 
Btate  depurtuient  of  iho  state,  and  of  the  United  States,  by  the 
records  of  the  state  department  of  tho  United  Srates,  certified  by 
the  heady  of  those  departments  respectively.  Tliey  may  also  be 
proved  by  public  documents  printed  by  order  of  tbo  legislatnre 
or  congrei?s,  or  either  house  thereof. 

"2.  The  proceedings  of  tbo  legislature  of  this  stnte  or  of  con- 
gress, by  the  journals  of  those  bodies  respectively,  or  either 
house  thereof,  or  by  published  statutes  or  resolutions,  or  by 
copies  certified  by  the  clerk  or  printed  by  their  order. 

3.  The  acts  of  the  executive  or  the  proceedings  of  the  legisla- 
tore  of  u  sister  state,  in  the  same  manner. 

4.  The  acts  of  the  executive  or  the  proceedings  of  the  legisla- 
ture of  a  foreign  country,  by  journals  published  by  their  author- 
ity, or  commonly  received  in  that  country  us  such,  or  by  a  copy 
certified  under  the  seal  of  the  country  or  sovereign,  or  by  a 
recognition  thereof  in  some  public  act  of  the  executive  of  the 
United  States. 

5.  Alts  of  a  municipal  corporation  of  this  state,  or  of  a  board 
or  dex)artment  thereof,  by  a  copy,  certified  by  tho  legal  keeper 
thereof,  or  by  a  printed  book  published  by  the  authority  of  such 
corporation. 

6.  Documents  of  any  other  class  in  this  stnte,  by  the  original 
or  by  a  copy  certified  by  the  legal  keeper  thereof. 

7.  Documents  of  any  other  class  in  a  sister  state,  by  the 
original  or  by  a  copy  certified  by  the  legal  keeper  thereof, 
together  with  the  certificate  of  the  secretary  of  state,  judge  of  the 
supreme,  superior  or  county  court,  or  mayor  of  the  city  of  such 
state,  that  tbo  copy  is  duly  certified  by  the  ofiicor  having  the 
legal  cuEtody  of  the  original. 

8.  Documents  of  any  other  class  in  a  foi-eign  country,  by  tho 
original  or  by  a  copy  certified  by  the  legal  keeper  thereof,  with 
a  certificate,  under  seal,  of  the  country  or  sovereign,  that  the 
document  is  a  valid  and  subsisting  document  of  such  country, 
and  that  the  copy  is  duly  certified,  by  the  ofiicer  having  the 
legal  custody  of  the  original. 

N.  Y.  C.  C.  P.  §  1741 ;  Or.  C.  C.  P.  S  733. 
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Stat.  1857,  104,  read:  **1.  Whenever  the  public  records,  books  or 
papers  in  the  *  cusrody '  of  any  collector  of  customs  <»f  the  United  States, 
or  of  the  regist-cr  <»r  receiver  t  f  any  land  office  of  the  United  Stales  within 
this  slate,  or  in  the  office  of  tlie  Burveyor  f^cneral  of  the  United  States  for 
the  state  of  California,  or  in  the  office  and  in  the  custodv  of  the  cterlc  of 
the  ci-rcuit.  or  any  district  court  of  the  United  States  for  the  State  of  Cali- 
fornia, shall  be  required  as  evidence  in  any  court  of  this  state,  copies  of 
such  reconlH,  books  or  ]>apers.  duly  certified  by  the  pn»ner  officer  under 
his  hand  and  official  seal,  \i'here  he  has  a  seal,  shall  l>e  received  in 
evidence  wKh  the  same  force  and  eflect  as  the  originals." 

Stat.  l'<57, 317,  road :  "  1.  Copies  of  all  papers  lately  belonging  to  the 
United  States  board  of  commissioners  for  the  settlement  of  private  land 
claims  of  California,  and  on  Hie  in  the  office  of  the  surveyor  general  of 
the  United  Stales  for  the  state  of  California,  and  all  copies  of  documenti 
and  papers  belonging  to  said  surveyor's  office,  which  copies  shall  have 
been  duly  certified  to  be  true  copies  by  said  surveyor,  Phall  bo  received 
and  read  in  evidence  in  the  same  manner  and  wiih  like  effect  as  the 
originals." 

Stat  1860,  272,  SS  1-2,  read:  " 1 1.  Each  and  every  grantee,  present 
claimant,  or  owner,  of  any  private  land  claim  within  this  state,  held 
under  a  grant  n*om  the  Spanish  or  BI  ex  lean  government,  may  file  in  the 
office  of  the  couni'y  recorder  in  the  county  witbin  whoso  boundaries  the 
grant  or  land  claim*  d  is  situated,  or  in  case  the  land  bef«iruat(d  in  two  or 
more  counties,  then  with  the  county  recorder  of  each  of  said  counties,  a 
duly  certified  traced  copy  of  the  original  expediente  and  grant. 

§  2.  Upon  filing  said  traced  copK«  as  aforesaid,  the  same  shall  be 
deemed  and  held  to  be  notice  anA prima /neie  evidence  of  the  existence 
and  contents  of  the  originals  of  such  copies  of  such  claims,  and  bhaU.  be 
received  and  accredited  as  such,  in  all  the  courts  of  this  state." 

$  1919.  A  public  record  of  a  private  writing  may  be  proTed 
hy  the  original  record,  or  by  a  copy  thereof,  certified  by  the 
legal  keeper  of  the  record. 

N.  Y.  C.  C.  r.  §  1742;  Or*  C  a  P.  8  734. 
Vide  §  1918  and  note. 
Vide  §1937. 

^  1930.  Entries  in  public  or'Other't>fficial  bookB  or  records, 
made  in  the  performance  of  his  dnty  by  a  pablic  officer  of  this 
state,  or  by  another  person.in  the  performance  of  a  duty  specially 
enjoined  by  law,  are  primary  evidence^f  the  facts  stated  therein. 

K.  Y.  C.  C.  P.  S 1743 ;  Or.  C.  C.  P.  S  73i 
6Cal.674;  31Cal.50a 

^  1921.  A  transcript  from  the  record  or  dockett>f  a  justice  of 
the  peace  of  a  sister  state,  of  a  judgment  rendered  by  him,  of  the 
proceedings  in  the  action  before  tbe  judgment,  of  the  execution 
and  return,  if  any,  subscribed  by  the  justice  aud  verified  in  the 
manner  prescribed  in  the  next  section,  is  admissible  evidence  of 
the  facts- stated  therein. 

N.  Y.  C.  C.  P.  «  1744;  Or.  C.  C.  P.  S  738. 
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^  19^9.  (^  450.)  There  mnst  be  attached  to  the  transcript  a 
certificate  of  the  justice  that  the  transcript  is  in  all  respects 
-correct,  and  that  he  had  jurisdiction  of  the  action,  and  hIso  a 
farther  certificate  of  the  clerk  or  prothonotary  of  the  connty  in 
which  the  justice  resided  at  the  time  of  rendering  the  judgment, 
under  the  seal  of  the  county,  or  the  seal  of  the  court  of  common 
pleas  or  county  court  thereof,  certifying  that  the  person  sub- 
scribing the  transcript  was,  at  the  date  of  the  judgment,  a  justice 
of  the  peace  in  the  county,  and  that  the  signature  is  genuine. 
Such  judgment,  pix>ceedings  and  jurisdiction  may  aJso  be  proved 
by  the  justice  himself,  on  the  production  of  his  docket,  or  by  a 
copy  of  the  judgment,  and  his  oral  examination  as  a  witness. 

Sec  N.  Y.  C.  C.  P.  §  1145;  Or.  C.  C.  P.  8  737. 
Vide  S  1905  and  note. 

^  1923.  Whenever  a  copy  of  a  writing  is  certified  for  the 
purpose  of  evidence,  the  certificate  must  state  that  the  copy  has 
been  compared  by  the  certifying  ofiScer  with  the  original,  and  is 
a  correct  transcript  therefrom  and  of  the  whole  of  such  original 
or  of  a  specified  part  thereof.  The  official  seal,  if  there  be  any, 
of  the  certifying  officer,  must  also  be  affixed  to  the  certificate, 
except  when  the  certificate  of  a  clerk  of  a  court  is  used  in  the 
same  court  or  before  an  officer  thereof. 

N.  Y.  C.  C.  P.  S  1746 ;  Or.  C.  C.  P.  §  788. 

i  1994.     The  provisions  of  the  preeeding  sections  of  thia 
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under  whom  he  claims,  or  that  the  adverse  party  is  holding  the 
laud  for  mining  purposes. 

Stat  1859,  2/7.  read :  "  The  certificate  of  pnrchnae,  or  of  location,  oT 
any  land;*  U\  this  state,  Issaed  or  made  in  pursuance  of  any  of  tlie  laws  of 
tlic  Unite«l  States,  or  ot  this  statr,  shall  be  deemed  prima  facie  evidence 
of  legal  title  in  the  holder  of  said  certificate  of  purchase,  or  location,  or 
his  assignees." 

Stat.  1869,  332,  (supplementary  to,  and  explanatory  of,  stat.  1859,  227, 
«tti>ra,)  n^ad :  "No  certificate  of  purchane,  or  1  cation,  mentioned  in  the 
act  to  which  this  act  is  explanatory'  and  eupplemcntal,  t>hall  affect  the 
right,  title  or  possession  of  any  parly  in  adverse  possession  of  any  lands 
at  the  dHte  ot  the  location,  or  the  date  of  filing  a  pre-t^mption  claim,  for 
which  the  ciTtlflcate  of  purchase,  or  location.  Is  issued ;  nor  shall  said 
certificate  of  purchase,  or  location,  be  so  construed  a»  to  afliect  the  work- 
ing of  mineral  landd  for  mining  purposes." 

40Cal.373. 

^  1926.  An  entry  made  hy  an  officer  or  board  of  offioen, 
or  under  the  direction  and  in  the  presence  of  either,  in  the 
course  of  official  duty,  is  primary  evidence  of  Uie  facta  st«ted  in 
■Qch  entry. 
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ARTICLE  III. 

PRIVATE  WRITINGS 

Section  1929.  Private  writings  classified. 

1930.  Seal  defined. 

J93t.  Manner  of  making  it. 

1932.  Eflbctofaseal. 

1933.  Execution  of  an  instrument  defined. 

1934.  Compromise  of  a  debt  without  seal  good. 
1935.^  Sub.'-cribing  witness  defined. 

1933.    Books,  maps,  etc.,  how  far  evidence. 

1937.  Original  writing  to  be  produced  or  accounted  for. 

1938.  When  in  possession  of  adverse  party,  notice  to  be 

given. 

19l^.  Writings  called  for  and  inspected  may  be  withheld. 

1940.  Where  there  is  a  subscribing  witness,  the  proof. 

1941.  Other  witnesses  may  also  testify. 

1942.  When  evidence  of  execution  not  necesgary. 

1943.  Evidence  of  handwriting. 

1944.  Allowed  by  comparison. 

1945.  Same. 

1946.  Entries  of  decedent's  evidence  in  specified  cases. 

1947.  Copies  of  entries  also  allowed. 

1948.  Private  writings  acknowledged  and  certified. 

1949.  County  clerks  to  keep  private  papers  depofeited. 

1950.  Public  records  not  to  be  carried  about. 

^  1930.     Private  writings  are  either — 

1 .  Sealed  ;  or, 

2.  Unsealed. 

N.  Y.  C.  C.  P.  §  1748;  Or.  C.  C.  P.  g  740. 

^  1930.     A  seal  is  a  piirticular  si^^n,  made  to  atte&t  in  the 
most  formal  manner,  tLe  execution  of  an  instrument. 
K.  Y.  C.  C.  P.  §  1749 ;  Or.  C.  C.  P.  §  741. 

^  1931.  A  public  seal  in  this  state  is  a  stamp  or  impression 
made  upon  wax,  wufer,  paper,  or  any  other  Hubstance  upon 
-which  a  visible  and  permanent  impression  can  be  madu.  A 
private  seal  may  be  in  the  same  manner,  or  it  may  he  made 
without  an  impression,  by  a  wufer  or  wax  uttiiched  to  the  iustra- 
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tneot,  or  by  a  paper  attached  to  it  by  an  adhenye  Bobstance.  A 
Bcroll  or  other  sign  made  in  a  sister  state  or  foreign  country,  and 
Ihere  recognized  as  a  seal,  must  be  so  regarded  in  this  state. 

See  N.  Y.  C.  C.  P.  S  1740;  Or.  C.  C.  P.  1 741. 

Vide  S  14  of  tbis  code. 

Stat.  IH51,  liS,  read :  '*  a  seal  of  a  court  or  public  ofSce,  wben  required 
to  any  writ,  or  proce»8,  or  proceeding,  or  to  tf  Jthentichte  a  copy  of  any 
record  or  document,  may  be  imiye&sed  witli  wax,  wafer,  or  any  other 
Hub!<tflnce.  and  then  attached  to  tue  writ,  processor  proceeding,  or  to  the 
copy  of  tlie  record  or  document,  or  it  may  be  impressed  on  the  paper 
iiloue." 

5  Cal.  220, 315, 467 ;  13  Cal.  220, 510 ;  15  Cal.  363 ;  16  Cat.  165,  fOa 

^  1932.  The  seal  affixed  to  a  writing  is  presnmpiiTe  eyidenca 
of  a  consideration.  In  other  respects  there  is  no  difference 
between  sealed  and  nnsealed  writings.  A  writing  under  seal 
may  therefore  be  changed  or  altogether  discharged  by  a  writing 
not  under  seal,  or  by  an  oral  agreement  otherwise  valid. 

N.  Y.  C.  C.  P.  S 1751 ;  ace  Or.  C.  C.  P.  i  743. 

6  Cal.  134, 664 ;  10  Cal.  461 ;  12  Cal.  286, 564;  13  CaL  31. 

^  1933.  The  execution  of  nn  instrnroent  is  the  sabscribing 
and  delivering  it,  with  or  without  affixing  a  seaL 

N.  Y.  C.  C.  P.  S  1732;  Or.  C.  C.  P.  S  744. 

13  Cal.  502. 

^  1934.  An  agreement  in  writing  withont  a  seal,  for  the 
compromise  or  settlement  of  a  debt,  is  as  obligatory  aa  if  a  seal 

wrere  affixed. 
N.  Y.  C.  C.  P.  S  1753;  Or.  C.  C.  P.  S  745. 

Stat.  1867-8,  »1,  read ;  "  By  agreement  between  creditor  and  debtor,  a 
less  sum  tlian  the  whole  amount  may  be  paid  and  received  In  fUll  pay- 
ment and  discliarge  of  any  indebtedness,  if  such  agreement  be  cleany 
inanu'sf^tcd  by  a  receipt  or  instrument,  in  writing,  signed  by  snch 
creditor." 

^  1935.  A  subscribing  witness  is  one  who  sees  a  writing 
executed  or  hears  it  acknowledged,  and  at  the  request  of  the 
party  thereupon  signs  his  name  as  a  witness. 

X.  Y.  C.  C.  P.  §  1755;  Or.  C.  C.  P.  8  747. 

^  193G.  Historical  works,  books  of  science  or  art,  and  pub- 
lished maps  or  charts,  when  made  by  persons  indifferent  between 
ihe  parties,  are  primary  evidence  of  facts  of  general  notoriety 
and  interest. 

N.  Y.  C.  C.  P.  8 1766;  Or.  C.  O.  P.  1 746. 
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^  1987.     The  original  writing:  mast  be  prodaced  and  provein  ■ 
except  ae  provided  in  oections  eighteen  hundred  and  fifty  five 
and  nineteen  hundred  and  nineteen.    If  it  has  been  loHt^  proof', 
of  the  I088  must  first  be  made  before  evidence  can  be  given  of 
its  contents.     Upon  each  proof  being  made,  together  with  proof 
of  the  due  execution  of  the  writing,  its  contents  may  be  proved 
by  a  copy,  or  by  ji  recital  of  its  contents  in  some  authentic  docu-  . 
ment,  or  by  the  recollection  of  a  witness,  as  providedl  in  section . 
eighteen  hundred  and  fifty  five. 

N.  Y.  C.  C.  r.  8  1757 ;  Or.  C.  C.  P.  «  749. 

Fidtf  §  18M  this  code. 

Vide  §  1855.  and  cases  there  eitcd. 

^  1938.  If  the  writing  be  in  the  cnstody  of  the  adverse 
party,  be  must  first  liave  reasonable  notice  to* produce  it.  If  he 
then  fail  to  do  so,  the  contents  of  the  writing  may  be  proved  as  > 
in  case  of  its  loss.  But  the  notice  to  produce  it  is  not  necessary 
where  the  writing  is  itself  a  notice,  or  whereiit  ba&  been  wrong- 
fully obtained  or  withheld  by  the  adverse  party. 

N.  Y.  C.  C.  P.  S  17*8 ;  Or.  C.  C.  P. «  749. 
Vide  §  1855  this  code. 
Vide  §  1855,  subdivision  2. 

^  1939.  Though  a  writing  called  for  by  one  party  is  pro- 
daced by  the  other,  and  is  thereupon  inspected  by  the  party 
calling  for  it,  he  is  not  obliged  to  produce  it. as  evidence  in  the. 
case. 

N.  Y.  C.  C.  P.  S 1759;  Or.  C.  C.  P.  S  TM. 

^  1940.  If  there  be  a  subscribing'  witness  to  a  writing  pro- 
daced in  evidence,  its  execution  mast  b^  proved  by  him,  if  he  is 
within  reach  of  a  subpcena  and  can  be  pi-oduced  and  can  testify. 
If  there  be  moro  than  one  subscribing  witness,  the  evidence  of 
one  is  snflScient.  If  the  subscribing  witnesses  can  not  be  pro- 
daced, the  execution  may  be  proved  by  the  party  who  executed 
it,  or  by  proof  of  his  handwriting. 

See  N.  Y.  C.  C.  P.  §  ITBP;  and  Or.  O.  C.  P.  f  751. 

3  Cal.  427 ;  12  Cal.  906, 426 ;  14  iCal..  19 ;  26  Cal.  393 ;  27  Cal.  238. 
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lect  the  execution  of  the  writing,  its^'execution  may  still  be 
proved  by  other  evidence. 

N.  Y.  C.  C.  P.  g  1761 ;   Or.  C.  C.  P.  S  752. 

^  19:^3.  Where,  however,  evidence  is  given  tbnt  tbe  party 
iigaiuett  whoiu  the  writinjjf  ia  offered  has  at  any  time  admitted  its 
e.xcenlion,  no  other  evidence  of  the  cxecotion  need  be  ^i^eu, 
when  tho  instrument  is  one  mentioned  in  section  nineteen 
hundred  and  forty  live,  or  one  produced  from  tbe  custody  of  tbe 
.»d verse  ptirty,  nnd  has  been  ncted  upon  by  bim  us  geuniue. 

N.  Y.  C.  C.  P.  fe  1762 ;  Or.  C.  C.  P.  S  763. 

^  104-C.  The  handwriting  of  a  person  rany  be  proved  by  any 
one  who  believes  it  to  be  his,  and  who  has  seen  him  write,  or 
has  seen  writin^jTS  pni^iorting  to  be  his,  upon  which  he  has  acted 
or  been  cliarged,  and  who  has  thus  acquired  a  knowledge  of  his 
handwriting. 

N.  Y.  C.  C.  P.  S  1763;  Or.  C.  C.P  $  764. 

^  104-1-.  Evidence  respecting  the  handwriting  may  also  be 
given  by  a  comparison,  made  by  the  witness  or  the  jury,  with 
writings  udmitted  or  treated  as  genuine  by  the  party  against 
whom  the  evidence  is  offered. 

N.  Y.  C.  C.  P.  §  1764;  Or.  C.  C.  P.  §  755t 

^  194:5.  Where  a  writing  is  more  than  thirty  years  old,  the 
comparisons  may  be  made  with  writings  purporting  to  be  genn- 
itio,  and  generally  respecticd  nnd  acted  upon  us  such,  by  persons 
.havin,t^  an  intercHt  in  knov»'ing  the  fact. 

U.  Y.  C.  C.  P.  i  1765;  Or.  C.  C.  P.  S  756  reads  twenty  yean. 

^  191-G.  The  entries  and  other  writings  of  a  decedent,  made 
at  or  near  the  time  of  tiie  transaction,  nnd  in  a  position  to  know 
tiio  fjicts  stated  therein,  may  be  read  as  primary  evidence  of  the 
fsictH  stilted  therein,  in  the  following  cases: 

i .     When  the  entry  was  made  against  the  interest  of  the  per- 
son making  it. 

S.  When  it  was  made  in  a  professional  capacity  and  in  the 
ordinary  course  of  professional  conduct. 


625  PRIVATE  WRITINGS.  66  1946-1930 


3.  When  it  wns  made  in  the  performance  of  a  duty  specially 
enjoined  by  law. 

N.  Y,  C.  C.  P.  S  1768;  Or.  C.  C.  P.  §  757. 

^  194:T.  When  an  entry  is  repeated  in  the  regular  course  of 
basiness,  one  being  copied  -from  another  at  or  near  the  time  ol 
the  transaction,  nil  the  entries  are  equally  regarded  as  originals. 

2f.  Y.  C.  C.  P.  §  1767;  Or.  C.  C.  P.  §  758. 
14  Cal.  573, 

^  194:S.  Every  private  writing,  except  lost  wills  and  testa- 
ments, may  be  acknowledged  or  proved  and  certified  in  the 
manner  providttd  for  the  acknowledgement  or  ])roof  of  convey- 
ances of  real  property,  and  the  certilicate  of  snch  acknowledg- 
ment or  proof  is  primary  evidence  of.  the  execution  of  the  writ- 
ing, in  the  same  manner  as  if  it  were  a  conveyance  of  real 
property. 

N.  Y.C.  C.P.I  1768. 

^  194:9.     Every  county  recorder  must  receive  and  file  in  his 

ollice  any  private  writing  delivered  to  him  for  that  pnrpose,  and 
give  a  written  receipt  therefor.  Such  writing  must  be  properly 
indorsed  so  us  to  indicate  its  general  nature,  and  the  names  of 
the  parties  thereto,  and  the  time  of  liliug,  and  must  be  deposited 
and  kept  in  snch  office,  separate  from  other  papers.  It  is  then 
subject  to  the  examination  of  any  pereon,  but  cannot  be  with- 
drawn, except  temporarily,  upon  the  written  order  ».;f  the  deposi- 
tor or  or  liis  legal  representatives,  or  on  the  order  of  a  court  of 
record,  for  the  purpose  of  being  read  in  evidence  therein. 
K.  Y.  C.  C.  P.  §  1769. 

^  1950.  The  record  of  a  conveyance  of  real  property,  or 
other  record,  a tmnscript  of  which  is  admissible  in  evidence,  must 
not  be  removed  from  the  office  where  it  is  kept,  except  upon  the 
order  of  a  court,  or  when  temporarily  removed  by  the  clerk 
having  it  in  custody  to  the  court  of  which  he  is  clerk,  or  to 
courts  held  in  the  city  or  town  wbere  bia  office  is- situated. 

N.  Y.  C.  C.  P.  §  1772. 

C  O.  P.— 58. 
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CHAPTER  IV. 

MATERIAL -OBJECTS  PRESENTED  TO  THE  SENSES, 
OTHER  THAN  WRITINGS. 

Section  1954.    Material  objects. 

^  1954.  Whenever  an  object,  cognizable  by  the  senses,  has 
such  a  relation  to  the  fact  in  dispute  as  to  afford  reasonable 
gronnds  of  belief  respecting  it,  or  to  make  an  item  in  the  som  of 
the  evidence,  such  object  may  be  exhibited  to  the  jary,  or  its  ex- 
istence, situation  and  character  may  be  proved  by  witnesaes. 
The  admii?8ion  of  such  evidence  must  be  regulated  by  the  aoond 
discretion  of  the  court. 

N.  Y.  C  C.  P.  S 1778;  Or.  C.  C.  P.  S760. 
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CHAPTER  V. 

INDIBECT  EVIDENCE,  INPERENCES-AND  PKESUMP 

TIONS. 

Section  19r>7.  Indirect  evidence  classified. 

195S.  I uference  defined. 

1959.  Presumption  defined. 

1960.  When  an  inference  arises.- 

1961.  Presumptions  ma7  be  controrerted,  when. 

1962.  Specification  of  conclusive  presumptions. 

1963.  All  oiher  presumptions  may  be  controverted. 

^  1957.     Indirect  evidence  is  of  two  kiuda ; 

1.  Inferences  ;  and, 

2.  Presumptions. 

If.  Y.  C.  C.  P.  §  1774;  Or.  C.  C.  P.  HfiO. 

^  1958.  An  inference  is  a  dednction  which  the  reason  of  the 
jary  makes  from  the  facta  proved,  without  an  express  direction 
of  law  to  that  effect. 

N.  Y.  C.  C.  P.  §  1775;  Or.  C.  C.  P.  §  761. 

^  1959.     A  presumption  is  a  dednction  ^vhich  th&  law  ex- 
pressly directs  tu  be  made  from  particular  facts. 
N.  Y.  C.  C.  P.  S»  1776;  Or.  C.  C.  P  §  762. 

^  1960.     An  inference  must  be  founded — 

1.  On  a  fact  legally  proved  ;  and, 

2.  On  such  a  deduction  from  that  fact  as  is  warranted  by  a 
consideration  of  tlie  usual  propensities  or  passions  of  men,  the 
particular  propensities  or  passions  of  the  person  who»e  act 
is  in  question,  the  course  of  business,  or  the  course  of  nature. 

N.  Y.  C.  C.  P.  §  1777;  Or.  C.  C.  P.  §  768. 

^  19G1.  A  presumption  (unless  declared  by  law  to  be  con- 
clusive) may  be  controverted  by  other  evidence,  direct  or  in- 
direct ;  but  unless  so  controverted,  the  jury  are  bound  to  find 
according  to  the  presumption. 

N.  Y.  C.  C.  P.  S 1778;  Or.  C.  C.  P.  S  764. 
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^  1963.    The   following  prasaraptions,  and  no  others,  are 

deemed  coticlusive : 

1.  A  malicioas  and  gniltf  intent,  from  the  deliberate  com- 
mission of  an  aulawful  act,  for  the  purpose  of  injuring  another. 

2.  The  truth  of  the  facts  recited,  from  the  recital  in  a  written 
instrument  between  the  parties  thereto,  or  their  snccessore  in 
iutereft  by  a  subsequent  title;  but  this  rule  does  not  apply  to 
the  recital  of  a  consideration. 

3.  Whenever  a  party  has,  by  his  own  declaration,  act  or 
omission,  intentionally  and  deliberately  led  another  to  believe  a 
particular  thing  true,  and  to  act  upon  such  belief,  he  cannot,  in 
any  litigation  arising  ont  of  such  declaration,  act  or  omission,  be 
permitted  to  falsify  it. 

4.  A  tenant  is  :>«>t  permitted  to  deny  the  title  of  his  landlord 
at  the  time  of  the  commencement  of  the  relation. 

5.  The  issne  of  a  wife  cohabiting  with  her  husband,  who  is 
not  impotent,  is  indisputably  presumed  to  be  legitimate. 

6.  The  judgment  or  order  of  a  court,  when  declared  by  this 
code  to  be  conclusive ;  but  such  judgment  or  order  must  be 
alleged  in  the  pleadings,  if  there  be  an  opportunity  to  do  so ;  if 
there  be  no  such  opportunity,  the  judgment  or  order  may  be  used 
as  evidence. 

7.  Any  other  presumption  which,  by  statute,  is  expressly 
made  conclusive. 

See  N.  Y.  C.  C.  P.  §  1773 ;  Or.  C.  C.  P.  S  765b 

Vide  i  1908. 

Subdivision  2.-3  Cal.  263 ;  6  Cal.  149 ;  7  Cal.  551 ;  12  Cat.  20 :  14  Cal.  473. 
612;  16  Cal.  ICO;  22  Cal.  2^4,  580 ;   £3  Cal.  354;  2d  Cal.  175;  30  Cal.  560;  M 

Cnl.  mi. 

Consideration.  6  Cal.  134:  21  Cal.  47 ;  23  Cal.  472;  26  Cal.  79, 455;  27  CaL 
119;  3U  Cal.  11 ;  31  Cal.  471 ;  36  Cal.  302. 

Orantoc  may  deny  grantor's  title  13  Cal.  494;  14  Cal.  472;  16  Cal.  lOO; 
18  Cal.  4G5. 

Subdivision  3— Estoppel  inpais.  What  constitutes.  2  Cal.  489;  8  CaL 
302 ;  4  Cal.  97,  3  0:5  Cal.  84,  3i>a.  607 ;  8  Cal.  27.  77,  ll:«,  303  4ol ;  9  Ca\.  204, 
600;  10  C;il.  Ki:  12  C\l.  Ui;  13  Cal.  359.  Hoggs  v.  Mprce<l  Alining  Co., 
14  (.:al.  rt.) :  16  C;il.  J4\  5  Jl ;  23  Cal.  1 1 :  24  Cal.  H» ;  2.S  Cal.  .'45,  » »3 ;  26  Cal. 
23;  Da /id  r.  Davis,  3J  Cal.  40i;  31  Cal.  143;  36  Cal.  94;  38  Col.  300. 

What  does  n«>t  consiitutc.  3  Cal.  400;  6  Cal.  233.  5:1 ;  10  CaL  90, 172, 
53:);  13  Cal.  4  4;  17  Cal.  401 ;  22  Cal.  463;  24  Cal.  2f«;  25  Cal.  147 :  26  CaL 
2);  Duvid  V.  Davis,  2J  CaL  175;  31  CaL  218;  36  Cal. 535;  87  Cal.  40;  88 
Cul.  Hi),  300,  428;  40  Cal.  429. 

Vide  ettoppols  bj' pleadings,  po«^ 

Suhiivision  4.— 1  Cal.  119;  8  CaL  398,  581;   II  CaL  188;  83  Cal.  237;  85 

CaL  558. 
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Subdivision  6.— 14  Cal.  634;  23  Cal.  354,  373;  27  Cal.  228:  30  Cal.22<),  301. 
309     (io.  ft?0 ;  31  Oal.  1 4^  32    al.  17<i :  33  Cal.  74, 44-? :  ;t4  Cal.  265 ;  36  CaJ.  28. 
230,  439 :  3/  Cal.  2:i6,  389 ;  33  Cal.  269, 590 ;  89  i.al.  473 ;  40  Cal.  246,  28^  294 
FtdeSg  1908, 1911. 

Estoppel  by  pleadings.   12  Cal.  191 ;  27  Cal.  228 ;  30  Cal.  360;  37  Cal.  34. 

^  1963.  All  other  presamptioDs  are  satisfactory,  if  uncontra- 
dicted. They  are  denominated  disputable  presamptioDs,  and 
may  be  controverted  by  other  evidence.  The  following  are  of 
that  kind  : 

1 .  That  a  person  is  innocent  of  crime  or  wrong. 

2.  That  an  unlawful  act  was  done  with  an  unlawful  intent. 

3.  That  a  person  intends  the  ordinary  consequence  of  bis 
voluntary  act. 

4.  That  a  person  takes  ordinary  care  of  his  own  concerns. 

5.  Ihat  evidence  willfully  suppressed  would  be  adverse  if 
produced. 

6.  That  higher  evidence  would  be  adverse  from  inferior  being 
produced. 

7.  That  money  paid  by  one  to  another  was  due  to  the  latter. 

8.  That  a  thing  delivered  by  one  to  another  belonged  to  the 
latter. 

9.  That  an  obligation  delivered  up  to  the  debtor  has  l^een 
paid. 

10.  That  former  rent  or  installments  have  been  paid  when  a 
receipt  for  later  is  produced. 

11.  That  things  which  a  perton  possesses  are  owi^ed*by  him. 

12.  Tdat  a  person  is  the  owner  of  property  from  exercising 
acts  of  ownership  over  it,  or  from  common  reputation  of  his 
ownership. 

13.  That  a  person  in  possession  of  an  order  on  himself  for  the 
payment  of  mont  y,  or  the  delivery  of  a  thing,  has  paid  the  money 
or  delivered  the  thing  accordingly. 

14.  That  a  person  acting  in  a  public  office  ^as  regularly  ap- 
pointed to  it. 

15.  That  official  duty  has  been  regularly  performed. 

16.  That  a  court  or  judge,  acting  as  such,  whether  in  this 
state  or  uny  other  state  or  country,  was  acting  in  the  lawful  ex- 
ercise of  his  jutigdictlon. 

17.  That  a  judicial  record,  when  not  conclusive,  docs  still  cor- 
rectly determine  or  set  forth  the  rights  of  the  parties 
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18.  That  all  matters  within  an  issue  were  laid  before  the 
jury  and  passed  upon  by  them ;  and  iu  like  manner,  that  all 
matters  within  a  submission  to  arbitration  were  laid  before  the 
arbitrators  and  passed  upon  by  them.  ■ 

10.    That  private  tmusactions  have  been  fair  and  regnlar. 

20.  That  the  ordinary  course  of  business  has  been  followed. 

21.  That  a  promissory  note  or  bill  of  exchange  was  given  or 
indorsed  for  a  sufBcient  consideration. 

22.  That  nn  indorsement  of  a  negotiable  promissory  note  or 
bill  of  exchange  was  made  at  the  time  and  place  of  making  the 
note  or  bill. 

23.  That  a  writing  is  traly  dated. 

24.  That  a  letter  duly  directed  and  mailed  VTfka  received  in 
the  regular  course  of  the  mail. 

25.  Identity  ot  person  from  identity  of  name. 

26.  That  a  person  not  heard  from  in  seven  years  is  dead. 

27.  That  acquiescence  followed  from  a  belief  that  the  thing 
acquiesced  in  was  conformable  to  the  right  or  fact. 

28.  That  things  have  happened  according  to  the  ordinary 
course  of  nature  and  the  ordinary  habits  of  life. 

29.  That  persons  acting  as  copartners  have  entered  into  a 
contract  of  copartnership. 

30.  That  a  man  and  woman  deporting  themselves  aa  hn&band 
and  wile  have  entered  into  a  lawful  contract  of  marriage. 

31.  That  a  child  born  in  lawful  wedlock,  there  being  no 
divorce  from  bed  and  boaiKl,  is  legitimate. 

32.  That  a  thing  once  proved  to  exist  cpntinues  as  long  as  is 
usual  w'^tb  things  of  that  nature. 

33.  That  the  law  has  been  obeyed. 

34.  That  a  document  or  writing  more  man  thirty  years  old,  is 
genuine,  when  the  same  has  been  since  generally  acted  upon  as 
genuine,  by  persons  having  an  interest  in  the  question,  and  its 
custody  has  been  satisfactorily  explained. 

35.  That  a  printed  and  published  book,  purporting  to  be 
printed  or  published  by  public  authority,  was  so  printed  or  pub- 
lished. 

36.  That  a  printed  and  published  book,  purporting  to  contaia 
reports  of  cases  adjudged  iu  the  tribunals  of  the  state  or  conatry 
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where-  the  book  is  published,  contains  correct  reports  of  each 
cases. 

37.  That  a  trustee  or  other  person,  whose  duty  it  was  to  con- 
vey real  property  to  a  particular  person,  has  actually  conveyed 
to  him,  when  such  presumption  is  necessary  to  perfect  the  title 
of  such  person  or  his  successor  in  interdkt. 

38.  The  uninterrupted  use  by  the  public  of  land  for  a  burial 
ground,  for  live  years,  with  the  consent  of  the  owner  and  without 
a  reservation  of  his  rights,  is  presumptive  evidence  of  his  inten- 
tion to  dedicate  it  to  the  public  for  that  purpose. 

39.  That  there  was  a  good  and  sufficient  consideration  for  a 
written  contract. 

40.  When  two  persons  pensh  in  the-sam&calauiity,  such  as  a 
wreck,  a  battle  or  a  conflagration,  and  it  ia  not  s!)owu  who  died 
first,  and  there  are  no  particular  circumstances  from  which  it  can 
be  inferred,  survivorship  is  presumed  from  the  probabilities  re- 
sulting from  the  strength,  age  and  sex,  according  to  the  follow- 
ing rules : 

First — If  both  of  those  who  have  perished  were  under  the  age 
of  fifteen  years,  the  older  is  presumed  to  have  survived. 

Second — If  both  were  above  the  age-of  sixty,  the  younger  is 
presumed  to  have  survived. 

Third — If  one  bo  under  fifteen  and  the  other  above-  sixty,  the 
former  is  presumed  to  have  survived. 

Fourth — If  both  be  over  fifteen  and  under  sixtVr-nnd  the  sexes 
be  different,  the  mwle  is  presumed  to  have  survived.  If  the  sexes 
be  the  »anie,  then  the  older. 

Fifth — If  one  bj  under  fifteen  or  over  sixty,  and  the  other 
between  thoHC  ages,  the  latter  is  presumed  to  have  survived. 

See  N.  Y.  C.  C.  P.  S  1781 ;  and  Or.  C.  G.  P.  %  im. 
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CHAPTER  VI. 

INDISPENSABLE  EVIDENCE^ 

SscnOK  1967.  Indispensable  evidence,  what. 

1933.  To  prove  usage,  perjury  and  treason,  more  than  one 
witness  required. 

1969.  Will  to  be  in  writin/c. 

1970.  How  revoked. 

1971.  Transfer  of  real  property  to  be  in  writlnip. 

1972.  Last  section  not  to  extend  to  certain  cases. 

1973.  Agreement  not  in  writing,  when  invalid. 

1974.  Eepresentatiou  of  credit  by  writing. 

^  1967.  The  law  makes  certain  evidence  necessary  to  tiie 
validity  of  particular  actr%  or  the  proof  of  particalar  facts. 

N.  Y.  C.  C.  P.  §  1781 ;  Or.  C.  C.  P.  1 767. 

^  1968.  Petjnry  and  treason  must  be  proved  by  testimony  of 
more  tban  one  witness.  Treason  by  the  testimony  of  two  wit- 
nesses to  the  same  overt  act ;  and  perjury  by  the  testimony  of  two 
fitnesses,  or  one  witness  and  corroborating  circumstances. 

See  X.  Y.  C.  C.  P.  8 1782;  and  Or.  C.  0.  P.  8  76is. 

^  1969.  A  last  will  and  testament,  except  when  made  by  a 
soldier  in  actual  military  service,  or  by  a  mariner  at  sea,  is  in- 
valid, unless  it  be  in  writing  and  ezecnted  with  such  formalities 
as  are  reqnired  by  law.  Evidence,  therefore,  of  such  will  can- 
not be  received  without  the  written  instrument  itself,  or  second- 
ary evidence  of  its  contents  in  the  cases  prescribed  by  law. 

N.  Y.  C.  C.  P.  8  1783;  Or.  C.  C.  P.  8  769. 

^  1970.  A  written  will  cannot  be  revoked  or  altered  other- 
wise than  by  another  written  will  or  another  writing  of  the  tes- 
tator, declaring  such  revocation  or  alteration,  and  executed  with 
the  same  formalities  required  by  law  for  the  will  itself ;  or  unless 
the  will  be  burned,  torn,  canctUed,  obliterated  or  destroyed, 
with  the  intent  and  for  the  purpose  of  revoking  the  same,  by  the 
testator  himself,  or  by  another  person  in  his  presence,  by  his 
direction  and  consent ;  and  when  so  done  by  another  person,  the 
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direction  and  consent  of  the  testator  and  the  fact  of  such  injury 
or  destruction  must  be  proved  by  at  least  two  witnesses. 

N.  Y.  C.  C.  P.  §  1784 ;  Or.  C.  C.  P.  g  770. 

Stat  1850, 177,  §  10  sahstantially  the  same,  adding  a  provision  thntnoth- 
Ing  therein  contained  hliould  prevent  the  revocaiion  imolicd  by  law,  from 
Bubsequent  cliauges  in  the  condition  or  circamBtauccb  of  the  testator. 

^  1971.  No  estate  or  interest  in  real  property,  other  than  for 
leases  for  a  term  not  exceeding  one  year,  nor  any  trust  or  power 
over  or  concerning  it,  or  in  any  manner  relating  thereto,  can  be 
created,  granted,  assigned,  surrendered  or  declared,  otherwise 
than  by  operation  of  law,  or  a  conveyance  or  other  instrument 
in  writing,  subscribed  by  the  party  creating,  granting,  assigning, 
sarrendering  or  declaring  the  same,  or  by  his  lawful  agent  there- 
unto authorized  by  writing. 

See  N.  Y.  C.  C.  P.  S  1785;  and  Or.  C.  C.  P.  S  771. 

2  Cat.  524, 603 :  13  Cal.  1 3  J ;  21  CaL  389,  609 ;  22  CaL  575 ;  30  CaL  481 ;  35 
Cal.  481 ;  38  Cal.  111.    Vide  §  1973, 5. ' 

^  197^  The  preceding  section  must  not  be  construed  to  uf- 
fect  the  power  of  a  testator  in  the  disposition  of  his  real  property 
by  a  last  will  and  testament,  nor  to  prevent  any  trust  fi-om  aris- 
ing or  being  extinguished  by  implication  or  operation  of  law, 
nor  to  abridge  the  power  of  any  conrt  to  compel  ttie  specific  per- 
formance of  an  agreement,  in  case  of  part  performance  thereof. 

N.  Y.  C.  C.  P.  &  1786;  Or.  C.  C.  P.  8  772. 

Trusts.  21  Cal.  92 :  22  Cal.  575;  27  Cal.  119;  35  Cal.4Sl ;  ?Q  CaL  94. 

Fart  performance.   1  Cal.  119, 207 ;  10  Cal.  150 ;  19  Cal.  447. 

^  1973.  In  tlie  following  cases  the  agreement  is  invalid,  un- 
less the  same  or  some  note  or  memorandum  thereof  be  in  writing 
and  subscribed  by  the  party  charged,  or  by  his  agent ;  evidence, 
therefore,  of  the  agreement,  cannot  be  received  without  the 
writing  or  secondary  evidence  of  its  contents : 

1.  An  agreement  that  by  its  terms  is  not  to  be  performed 
within  a  year  from  the  making  thereof. 

2.  A  special  promise  to  answer  for  the  debt,  default  or  mis- 
carriage of  another,  except  in  the  cases  provided  for  in  section 
twenty-seven  hundred  and  ninety -four  of  the  civil  code. 

3.  An  agreement  made  upon  consideration  of  marriage,  other 
than  a  mutual  promise  to  marry. 


^  1973-1974  INDISPENSABLE  KVIDENCE.  034 

4.  An  a«<reement  for  the  sale  of  goods,  chattels  or  thiuf^  in 
action,  at  a  price  not  less  than  two  hundred  dollars,  unless  the 
buyer  accept  or  receive  part  of  such  goods  and  chattels,  or  the 
evidences,  or  some  of  them,  of  such  things  in  action,  or  pay  at  the 
time  some  part  of  the  purchase  money  ;  but  when  a  sale  is  made 
by  auction,  an  entry  by  the  auctioneer  ii\  his  sale  book,  at  the 
time  of  the  s  ile,  of  the  kind  of  property  sold,  the  terms  of  sale, 
the  price  and  the  names  of  the  purchaser  and*  person  on  whose 
account  the  sale  is  made,  is  a  sufiBcient  memorandum. 

5.  An  agreement  for  the  leasiug  for  a  longer  period  than  one 
year,  or  for  the  sale  of  real  property  or  of  an  interest  therein  ; 
aad  such  a'jrreement,  if  made  by  an  agent  of  the  party  sought  to 
be  charged,  u  invalid,  unless  the  aiTthority  of  the  agent  be  in 
writing,  subscribed  by  the  party  sought  to  be  charged- 

See  N.  T.  C.  C.  P.  §  1789;  Or.  C.  C.  P.  g  775. 

Subdivision  2.-2  Cal.  15S.  460, 4S5;  .'5  Cal.  285;  6  Cal.  102;  7  Cal.  33:  9 
Cal.  3i8;  12  Cal.  2^6.  all,  542 ;  18  Cal.  622 ;  22  Cal,  187 ;  27  Cal.  80;  29  Cal. 
150 ;  33  Cal.  1^1 ;  34  Cal.  G73 ;  37  Cal.  534 ;  33  Cal.  l33. 

SubUivision  4.— 1  Cal.  131,  415;  3  Cal.  140;  22  Cal.  103,539. 

Subdivision  5.-1  Cal.  08, 110;  2  Cal.  433;  4  Cal.  TO,  315;  6  Cal.  75;  9  Cal. 
181, 33S ;  -2 1  Cal.  171 ;  37  Cal.  250, 529, 634 ;  S6  Cal.  U9 ;  39  Cal.  109, 639.  Vide 
S  IWl. 

^  1974:.  No  evidence  is  admisBible  to  charge  a  person  npon 
representation  as  to  the  credit  of  a  third  person,  nnless  each 
representation,  or  some  memorandum  thereof,  be  in  writing,  and 
either  subscribed  bv,  or  in  the  handwriting  of,  the  party  to  be 
chargeci- 

N.  Y.  C.  C^,  P.  §  I790>  Or.  C.  C.  P.  §  11^ 
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CHAPTER  VHc 

CONCLUSIVE  OR  UNANSWERABLE  EVIDENCE. 

SxOTiON  1978.    Conclusive  or  unanswerable  evidence. 

^  1978.     No  evidence  is  by  law  made  conclnuve  or  unanswer- 
able, unless  so  declared  by  this  code. 

sf.T.c.c.p.fina. 
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TITLE   III. 

OF  THE  PRODUCTION  OF  EVIDENCE. 

Chapter       I.    Bt  whom  to  be  produced. 
II.    Means  of  production. 
III.    Manner  of'  production. 


CHAPTER  I. 

BY  WHOM  TO  BE  PRODUCED. 

Sbctiod;  19S1.    ETidenco  to  be  produced,  hy  whom. 
1932.    Writing  altered,  who  to  explain. 

^  19S1.  Tbe  party  holding  the  affirmative  of  the  issue  must 
produce  the  evidence  to  prove  it ;  therefore,  the  burden  of  proof 
lies  on  Hte  party  who  would  be  defeated  if  no  evidence  were 
given  oti  eitlier  side. 

N.  Y.  C.  C.  P.  g  1733;  Or.  C.  C.  P.  §  777. 

8  Cal.  31 ;  15  Cal.  99 ;  26  Cal.  606.    Vide  §  2061,  sabdiTislon  5. 

$  198S.  (^  448.)  The  party  producing  a  writh^g  as  genuine 
'which  hui$  been  altered,  or  appeal's  to  have  been  altered,  after  its 
execution,  in  a  part  material  to  the  question  in  dispute,  must  ac 
count  for  the  appearance  or  alteration.  He  may  show  that  the 
alteration  was  made  by  another,  without  his  eoncnrreuce,  or  was 
made  with  the  consent  of  the  parties  affected  by  it,  or  otherwise 
properly  or  innocently  made,  or  that  the  alteration  did  not 
change  the.  vieaning  or  language  of  the  instrument.  If  he  do 
that,  he  may  give  the  writing  in  evidence,  but  not  otherwise. 

X.  Y.  C.  C.  P.  g  1704 ;  Or.  C.  C.  P.  %  778. 

Scat.  18^1, 122.  inserted  the  n-ords,  **and  such  alteration  is  not  noted  on 
the  writinp:."  between  '"dispnte"  and  ^'must  account;*'  also  omitted 

worcV?  iu  italics. 
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CHAPTER  n. 
MEANS  OP  production; 

SB€moKl985.  Subpoena  for  witness  defined. 

1986.  Subpcena,  how  iesned. 

1087.  Subpoena,  how  served. 

1988.  How,  if  witness  be  concealed. 

1989.  When  a  witness  is  compelled  to  attend. 

1990.  Person  present  compelled  to  testily. 

1991.  Disobedience,  how  punished. 

1992.  Forfeiture  therefor. 

1998.  Warrant  may  issue  to  bring  witnefls^'WheiL. 

1994.  Contents  of  warrant. 

1995.  If  witness  be  a  prisoner,  how  brought*. 
.1990.  On  whose  motion. 

1997.   How  eacamined. 

^  1985.  (^  402.)  The  process  by  which  the  attendance  of  a 
-witnees  is  required  is  a  subposna.  It  is  a  writ  or  order  directed 
to  a  person  and  requiring  bis  attendance  at  a  particular  time  and 
place  to  testify  as  a  witness.  It  may  also  require  him  to  bring 
with  him  any  books,  documents  or  other  things  under  his  control 
which  he  is  bound  by  law  to  produce  in  evidence. 

N.  Y.  C.  C.  P.  S 1795;  Or.  C.  C.  P.  g  779. 

Stat.  1859, 197,  read;  "A  subpoena  may  require  not  only  the  attend- 
ance of  the  person  to  whom  It  is  directed,  at  a  particular  time  and 
place,  to  testify  as  a  witness,  bat  may  also  require  him  to  bring  any 
Dooks,  documents,  or  other  things  under  his  ctjitroU  to  be  us<;d  as  evi- 
dence. No  person  shall  be  required  to  attend  am  awimess  before  any 
court,  judge,  justice,  or  any  other  oflacer  out  of  the  county  in  which  he 
TCtides,  uuless  the  distance  be  less  than  thirty  miles  flrom  his  place  of 
residence  to  tlie  place  of  trial." 

Stat.  1851. 115.  substantially  same  as  stat.  1S55,  omitting  the  last  clause 
beginmug  with  the  word  "  imless.** 

$  1986.     ($  403.)    The  subpoena  is  issued  as  follows : 
1.    To  require  attendance  before  a  court,  or  at  the  trial  of  an 
issue  therein,  it  is  issued  under  the  seal  of  the  court  before 
which  the  attendance  is  required,  or  in  which  the  issue  is  pend- 
ing. 

S.  To  require  attendance  out  of  the.  court,  before  a  judge, 
justice  or  other  officer  authorized  to  adounister  oatlis  or  take  testi- 
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mony  in  any  matter  under  the  laira  of  ibis  state,  it  Is  iasoed  by 
tbe  judge,  justice  or  any  other  officer  before  whom  the  attoid- 
auce  is  required. 

3.  To  require  atf  endance  before  a  coipmisrioner  appointed  to 
take  testimony  by  a  court  of  a  foreign  oonntry,  or  of  the  United 
States,  or  of  any  other  state  in  the  United  States,  or  of  any  other 
district  or  couuty  within  this  state,  or  before  any  officer  or  offi- 
cers empowered  by  the  laws  of  the  United  States  to  take  testi- 
mony, it  may  be  issued  by  any  judge  or  justice  of  the  peace  in 
places  within  their  respectiye  jurisdiction  ;  with  like  power  to 
enforce  attendance,  and,  upon  certifieate  of  contumacy  to  aaid 
court,  to  punish  contempt  of  their  process,  as  such  judge  or 
justice  could  exercise  if  the  subpcsua  directed  the  attendance  of 
the  witness  before  their  courts  in  a  matter  pending  therein. 

See  N.  T.  C.  C.  P.  k  1191;  and  Or.  C.  C.  P.  1 780L 

Stat.  l86»-«,  708. 

StaU  1850, 21R,  Inserted  tn  snbdivision  1,  tbe  words,  "  in  the  name  and" 
Detween  *' issued"  and  "under";  also  omitfepd  ttom  subdivision  S.  the 
words.  **or  bt^fsre  any  ofncer  or  offioers  empowered  by  tbe  laws  of  tbe 
United  States  to  take  testimony." 

Stat.  1851, 115,  was  same  as  stai.  18S9,  Inserting  Instead  of  snbdivision  S, 
tbe  words:  **3d.  To  reqtiire  attendance  beibre  a  eommissioner  ap- 
pointed to  take  testimony  oy  a  court  of  any  otber  state  or  count}*.  It  may 
be  issued  by  sny  Judge  or  Justice  of  tbe  peace.  In  placea  wlttaln  their  re- 
apectlvo  Jurisdicuons." 

^  1987.  ($  404.)  The  senrice  of  a  sabpoena  is  made  by 
showing  the  original  and  delivering  a  copy,  or  a  ticket  contain- 
ing its  substance,  to  the  witness  personally,  giving  or  offering  to 
him  at  the  same  time,  if  demanded  by  him,  the  fees  to  which  be 
is  entitled  for  travel  to  and  from  the  place  designated,  and  one 
day's  attendance  there.  The  service  must  be  made  so  as  to  allow 
the  witness  a  reasonable  time  for  preparation  and  travel  to  ike 
place  of  attendance.    Such  service  may  be  made  by  any  pefsoa. 

See  Or.  C.  C.  P.  f  782. 

(  1988.  ($  405.)  If  a  witness  is  concealed  in  a  building  or 
vessel,  so  as  to  prevent  the  service  of  a  subpoena  upon  him,  any 
court  or  judge,  or  any  officer  issuing  the  subpoena,  may,  npon 
proof  by  affidavit  of  the  concealment,  and  of  the  materiality  of 
the  witness,  make  an  order  that  the  sheriff  of  the  county  servo 
the  subpoena ;  and  the  sheriff  must  serve  it  accordingly,  and  for 
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that  purpose  may  break  into  the  building  or  Teeeel  where  the 
witness  is  concealed. 

See  Or.  C.  C.  P.  §  788. 

^  1989.  (^  4QQ.)  A  witness  is  not  obliged  to  attend  as  a 
witness  before  any  court,  judge,  justice  or  any  other  officer,  out 
of  the  county  in  which  he  resides,  unless  the  distance  be  less 
than  thirty  miles  from  his  place  of  residence  to  the  place  of  trial. 

See  Or.  C.  C.  P.  §  78S. 
Vide  S  1965  and  note. 

^  1990.  (^  406.)  A  person  present  in  court,  or  before  a 
judicial  officer,  may  be  required  to  testify  in  the  same  manner  as 
if  he  were  in  attendance  upon  a  subposua  issued  by  such  court  or 
ofBcer. 

Or.  C.  C.P.S786(. 

^  1991.  (^  409.)  Disobedience  to~a  subpoena,  or  a  refusal 
to  be  sworn,  or  to  answer  as  a  witness,  or  to  subscrioe  an  affi> 
davit  or  deposition  when  required,  may  be  punished  as  a  con* 
tempt  by  the  court  or  officer  issuing  the  subpoena  or  requiring 
the  witness  to  be  sworn  ;  and  if  the  witness  be  a  party »  his  com: 
plaint  or  answer  may  be  stricken  out. 

Or.  C.  C.  P.  §  787. 

Stat  1851, 116,  read :  '*  His  complaint  may  be  dismissed  or  his  answer 
stricken  out." 

35  Cal.  96. 

$  199^  (^  410.)  A  witness  disobeying  a  subpoena  also  for- 
feits to  the  party  aggrieved  the  sum  of  one  hundred  dollars,  and 
all  damages  which  he  may  sustain  by  the  failure  of  the  witn^s 
to  attend,  which  forfeiture  and  damages  may  be  recovered  in  a 
civil  action. 

Or.  C.  C.  P.  8  788  reads  tiSty  dollars. 

^  1993.  (^  411.)  In  case  of  failure  of  a  witness  to  attend, 
the  court  or  officer  issuing  the  subpoena,  upon  proof  of  the 
service  thereof,  and  of  the  failure  of  the  witness,  may  issue  a 
warrant  to  the  sheriff  of  the  county  to  arrest  the  witness  and 
bring  him  before  the  court  or  officer  where  his  attendance  was 
required. 

Or.  C.  C.  P.  S  789. 


H  1994wl997  MEANS  OF  PRODUCTIOHi  €40 

$  1994.  Every  warrant  of  commitment,  iseaed  by  a  court  or 
oflScer  pursuant  to  this  chapter,  must  specify  therein,  particularly, 
the  cause  of  the  commitment,  and  if  it  be  for  refusing  to  answer 
a  question,  such  question  must  be  stated  iu  the  warrant.  And 
every  warrant  to  arrest  or  commit  a  witness,  parsuanl  to  this 
chapter,  mnst  be  directed  to  the  sheriff  of  the  county  where  the 
witness  mjy  be,  and  mnst  be  executed  by  him  in  the  same  man- 
ner as  process  issued  by  the  district  court. 

N.  Y.  C.  C.  P.  S  1805;  Or.  C.  C.  P.  §  790. 

^  1995.  ($  412.)  If  the  witness  be  a  prisoner,  confined  la  a 
jail  or  pr'wn  ivithin  this  state,  an  order  for  his  examination  in 
the  prison  upon  deposition,  or  for  bis  temporary  removal  and 
production  before 'a  court  or  officer  for  the  purpose  of  being 
orally  examined,  may  be  made,  as  follows : 

L.  By  the  court  itself  in  which  the  action  or  special  proceed- 
ing is  pending,  unless  it  be  a  justice's  court, 

2.  By  a  justice  of  the  supreme  court,  judge  of  the  district 
court,  or  county  judge  of  the  county  where  the  action  or  proceed- 
ing is  pending,  if  pending  before  a  justice's  court  or  before  a 
judge  or  other  person  out  of  court. 

Sec  Or.  C.  C.  P.  §  791. 

Stat.  1851, 116,  inserted  the  wordfi,  "for  any  other  cause  than  asentenee 
for  felony  "  between  *•  state  "  and  an  "order." 

^  1996.  (^  4K{.)  Such  order  can  only  be  made  on  ike  motion 
of  a  party,  upon  affidavit  showiixg  the  nature  of  the  action  or 
proceeding,  the  testimony  expected  fW>m  the  witness,  and  its 
materiality. 

^  1997.  (^  414.)  If  the  witness  be  imprisoned  in  the  county 
where  the  action  or  proceeding  is  pending,  his  production  may 
be  required.  In  all  other  cases  his  examination,  when  allowed, 
must  be  taken  upon  deposition. 

Stat.  1851, 116,  inserted  the  words,  *^and  for  a  caune  other  than  a  sen- 
tencc  for  felony,"  between  *'peuding'*  and  "  his  proUuctiun." 
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CHAPTER  III. 

MANNER  OF  PRODUCTION: 

Abtiolb       I.  MoDB  or  taking  THB  TESTIXONT  OT  wmnE8888. 

II.  Affidavits. 

III.  Depositions. 

IV.  Manner  of  takino  depositions  out  of  thjb 

STATE. 

y.    Manner  of  taking  depositions  in  the  stats. 
YI.    General  rules  of  examination. 


ARTICLE  L 

MODE  OF  takino  THE  TESTIMONY  OF  WmVESSES. 

Sbotion  2002.  Testimony,  in  what  mode  tftkeiu 

2008.  Affidavit  deSned. 

2001.  A  deposition  defined. 

2005.  Oral  examination  defined. 

2006.  DexKMiition,  how  talLen. 

^  S009.    The  teetimonj  of  witnesses  is  taken  in  three  modes  s 

1.  By  affidavit. 

2.  By  deposition. 

3.  By  oral  examination. 

N.  Y.  C.  C.  P.  S 1809;  Or.  C.  C.  P.  %  7«. 

^  ao03.    An  affidavit  is  a  written  declaration-  "under  oath, 
made  without  notice  to  the  adverse  party. 
N.  Y.  C.  C.  P.  %  1810;  Or.  C.  C.  P.  §  798. 

^  S004.  A  deposition  is  a  written  declaration  under  oath» 
made  upon  notice  to  tbe  adverse  party  tor  tlie  purpose  of  en- 
abling him  to  attend  and  cross-examine. 

N.  Y.  C.  C.  P.  »  1811 ;  Or.  C.  C.  P.  i  794. 
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^  3005.  An  oral  ezamination  is  an  examination  in  presence 
of  the  jory  or  tribaual  wbich  is  to  decide  the  fact  or  act  dpon  it, 
the  testimony  being  beard  by  tbe  jury  or  tribonai  from  the  lips 
of  the  witness. 

K.  Y.  C.  C.  P.  S  1812 ;  Or.  C.  C.  P.  8  T9S. 

^  3006.     Depositions  must  be  taken  in  tbe  form  of  qnestioii 

and  answer,  and  the  words  of  tbe  witness  must  be  written  down, 
an  less  tlie  parties  agree  to  a  different  mode« 

K.  Y.  C.  C.  P.S  1813;  Or^C.  Q.  P.iJ9|| 
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ARTICLE  II. 

AFFIDAVITS. 

Saonoxr  2009.  AiBdavlts  and  depoeitions,  how-taken. 

2010.  Evidence  of  publication,  what. 

2011.  Where  filed. 

2012.  Affidavits  to  be  u^ed  in  this  state,  before  whom  may 

be  taken  in  this  etata 
2018.    If  made  in  another  state  of  the  United  States,  before 

whom  taken. 
2014.    If  made  in  a  foreign  country,  before  whom  taken. 
^15.    Certificate  of  the  clerk,  if  taken  before  a  Judge  of  a 

court  out  of  this  btate. 

(  9009.  An  affidavit  may  be  used  to  verify  a  pleading  or  a 
paper  in  a  special  proceeding,  to  prove  the  service  of  asummona, 
notice  or  other  paper  in  an  action  or  special  proceeding,  to  obtain 
a  provisiDnal  remedy,  the  e^camination  of  a  witness,  or  a  stay  of 
proceedings,  or  apon  a  motion,  and  in  any  other  case  expressly 
permitted  by  some  other  provision  of  this  code. 

N.  Y.  C.  C.  P.  §  1815;  See  Or.  C.  C.  P.  §§  798  799. 

^  9010.  Evidence  of  the  publication  of  a  document  or  notice 
required  by  law,,  or  by  an  order  of  a  conrt  or  judge,  to  be  pub- 
lished in  a  newspaper,  may  be  given  by  the  affidavit  of  the  prin- 
ter of  the  newspaper,  or  his  foreman  or  principal  clerk,  annexed 
to  a  copy  of  the  document  or  notice,  specifying  the  times  when 
and  the  paper  in  which  the  publication  waa  made. 

N.  Y.  C.  C.  P.  S 1817 ;  Or.  C.  0.  P«  1 800. 
87  Cal.  458. 

^  9011.  If  such  affidavit  be  made  in  an  action  or  tpecial  pro- 
ceeding pending  in  a  court,  it  may  be  filed  with  the  court  or  a 
clerk  thereof.  If  not  so  made,  it  may  be  Hied  with  the  clerk  of 
the  county  where  the  newspaper  is  printed.  In  either  case  the 
original  affidavit,  or  a  copy  thereof  certified  by  the  conrt  or  clerk 
having  it  in  custody,  is  primary  evidence  of  the  facts  stated  therein. 

K.  Y.  C.  C.  P.  S  1818;  Or.  C.  C.  P.  »  801. 
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$  SOia.  ($  4^4.)  An  affidavit  to  be  used  before  any  conrt, 
judge  or  officer  of  this  state,  may  be  taUen  before  any  judge  or 
clerk  of  any  court,  or  any  justice  of  the  peace  or  notary  public  in 
this  state. 

15  Cal.  53. 

$  aoi3.  ($  425.)  An  affidavit  taken  in  another  state  of  the 
United  States,  to  be  used  in  this  state,  mnst  be  taken  before  a 
commissioner  appointed  by  the  governor  of  this  state  to  take  affi- 
davits and  depositions  in  such  other  state,  or  before  any  jndge  of 
a  court  of  record  having  a  seal. 

^  2014.  (^  426.)  An  affidavit  taken  in  a  foreign  country,  to 
be  used  in  this  state,  must  be  taken  before  an  ambassador,  min- 
ister consul,  or  vice-consul  of  the  United  States,  or  before  any 
judge  of  a  court  of  record  having  a  seal  in  such  foreign  country. 

$  9015.  (^  427.)  When  an  affidavit  is  taken  before  a  judge 
of  a  conrt  in  another  state,  or  in  a  foreign  country,  the  genuine- 
ncgs  of  the  signature  of  the  judge,  the  existence  of  the  court  and 
the  fact  that  such  judge  is  a  member  thereof,  must  be  certified  by 
the-clerk  of  thQ  court,  under  the  seal  tbereo/. 


ARTICLE  in. 

DEPOSITIONS. 

>l!r-2019.    Deposition,  when  used. 

2020.  Testi  mony  of  a  witness  out  of  the  state^  when  taken. 

2021.  In  the  state,  when  taken. 

>19.     In  all  cases  other  than  those  mentioned  in  section 
loasand  and  nine,  where  a  written  declaration  under  oath 
J,  it  must  be  a  deposition  as  prescribed  by  this  code. 
•.  C.  C.  P.  §  1819 ;  Or.  C.  C.  P.  S  802. 

090.  ($  432.)  The  testimony  of  A  witness  out  of  the 
-nay  be  taken  by  deposition,  in  an  action,  at  any  time  after 
rvice  of  the  summons  or  the  appearance  of  the  defendant; 
Q  a  special  proceeding,  at  any  time  after  a  question  of  fact 
>isen  therein. 

5031.     ($  428.)    The  testimony  of  a  witness  in  this  state 

'    be  taken  by  deposition,  in  an  action,  at  any  time  after  the 

ce  of  tlie  summons  or  the  appearance  of  the  defendant ;  and 

in  a  special  proceeding,  after  a  question  of  fact  has  arisen  therein, 

in  the  following  cases : 

1.  When  the  witness  is  a  party  to  the  action  or  proceeding, 
or  a  person  for  whose  immediate  benefit  the  action -or  proceeding 
is  prosecuted  or  defended. 

2.  When  the  witness  resides  out  of  the  county  in  which  his 
testimony  is  to  be  used. 

3.  When  the  witness  is  about  to  leave  the  county  where  the 
action  is  to  be  tried,  and  will  probably  continue  absent  when  the 
testimony  is  required.  • 

4.  When  the  witness,  otherwise  liable  to  attend  the  trial,48 
nevertheless  too  infirm  to  attend. 

5.  When  the  testimony  is  required  upon  a  motion^  or  in  any 
other  case  tohere  the  oral  examination  of  the  witness  is  not 
required. 

See  Or.  C.  C.  P.  8  804 
2Cal.25,38i);29CBl.619. 
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ARTICLE  IV. 

MANHER  of  taking   depositions  out   OF   THE    STATS. 

8S0TIOIC  2021.  Testimony  of  witness  out  of  state  taken  upon  com- 
mission issued  under  seal,  upon  notice.  To  whom 
to  issue. 

2025.  Proper  interrogatories  may  be  prepared,  or  may  be 
waived  by  the  parties. 

2023.    Authorities  and  duties  of  commissioner 

2027.  Trial,  when  postponed  for  reason  of  non-return  of 
commitssion. 

2023.    Deposition,  bywhomnsed. 

^  20^4.  (^  433.)  The  deposition  of  a  witness  oat  of  this 
state  may  be  taken  upon  commission,  issued  from  the  court, 
under  the  seal  of  the  court,  upon  an  order  of  the  judt^e  or  ooart, 
or  county  judge,  on  the  application  of  either  party,  upon  five 
days  previous  notice  to  the  other.  It  must  be  issued  to  a  person 
agreed  npou  by  the  parties,  or  if  they  do  not  agree,  to  any  judge 
or  justice  of  the  peace,  or  commissioner,  selected  by  the  oificer 
issuing  it. 

Or.  C.  C.  P.  5§  806, 807. 

SUt.  1861, 119,  read :  "  any  judge  or  justice  of  the  peace  selected  by  the 
officer  granting  the  commission,  or  to  a  commissioner  appointed  by  tbe 
governor  or'  this  state  to  take  aftldavita  and  depositions  in  other  states." 

27  Cal.  m. 

^  ^093.  ($  431.)  Such  proper  interrogatories,  direct  and 
cross,  as  the  respective  parties  may  prepare  to  be  settled,  or  if  the 
parties  disagree  as  to  their  form,  by  the  judge  or  officer  granting 
the  order  for  the  commission,  at  a  day  fixed  in  the  order,  may  be 
annexed  to  the  commiMion  ;  or,  when  the  parties  agree  to  that 
mode,4.he  examination  may  be  without  wiitten  interrogatories. 

Or.  C.  C.  P.  S  808. 

^  9096,  (^  435.)  The  commission' must  authorize  the  com- 
missioner to  administer  an  oath  to  the  witness,  and  to  talce  bis 
deposition  in  answer  to  the  interrogatories,  or  when  the  examin- 
ation is  to  be  without  interrogatories,  in  respect  to  tiie  question 
in  dispute,  and  to  certify  the  deposition  to  the  court,  in  a  sealed 
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envelope,  directed  to  the  clerk  or  other  persons  designated  or 
agreed  opon,  and  forwarded  to  him  by  mail  or  other  usoal  channel 
of  conveyance. 

Or.  C.C.  P.  8809, 
27  Cal.  372. 

^  9097.  ($  436.)  A  trial  or  other  proceeding, mnst  not  be 
postponed  by  reason  of  a  commission  not  returned,  except  upon 
evidence,  satlsfiactory  to  the  court,  that  the  testimony  of  the  wit- 
ness is  necessary,  and  that  proper  diligence  has  been  used  to  ob- 
tain it. 

Or.  C.  C.  P.  %  810. 

2  Cal.  598. 

^  9098.  The  deposition  mentioned  in  this  article  may  be 
med  by  either  party  on  the  trial  or  other  proceeding,  against  any 
other-party  giving  or  receiving;  the  piotioe,  subject  to  all  just  ex- 
ceptions. 

K.T.C.C.r.Sli^ 
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ARTICLE  V. 

MANNER  OF  TAKING   DEPOSITIONS  IN  THIS  STATS. 

Sxcnoiff  2081.    Depofiitioiis -may  be  tak^n  befbre  a  Judge,  etc.,  vpon 
notice  to  the  adverse  party. 

2032.  ManDer  of  taking  depositions.    May  be  used  by 

cither  party  on  the  trial. 

2033.  When  deposition  excluded.    . 

2034.  A  deposition  once  taken  may  be  read  at  any  time. 

2035.  Deposition  in  this  state  to  be  used  in  other  states. 

2036.  How  €o  procure  witness  upon  commission. 

2037.  How,  if  no  commission. 

2038.  Depiosition,  how  taken. 

^  S031.  (^  4Q9.)  Either  party  may  have  the  depoMtion 
taken  of  a  witness  in  this  state,  in  either  of  the  cnees  mentioned 
in  section  two  thousand  and  twenty-one,  before  a  jndf^e  or  officer 
authorized  to  administer  oaths,  on  serving  upon  the  adverse 
paily  previous  notice  of  the  time  and  place  of  examination, 
together  with  a  copy  of  an  affidavit,  showieg  that  the  case  is 
within  that  section.  Such  notice  must  be  at  least  five  days, 
adding  also  one  day  for  every-  twenty-five  miles  of  the  distance 
of  the  place  of  examination  from  the  residence  of  the  person  to 
whom  the  notice  is  given,  unless,  for  a  cause  shown,  a  judge,  by 
order,  prescribe  a  shorter  time.  When  a  shorter  time  is  pre* 
BCiibed,  a  copy  of  the  order  must  be  served  with  the  notice. 

See  Or.  C.  C.  P.  §  811. 

Stxvt.  l.'Sn,  218,  read :  "  Or  clerk,  or  any  jnstice  of  the  peace,  or  notary 
puhlic  I'l  tills  state,"  instead  of  "or  officer  autht^rlzed  to  administer 
oaths;''  also  inserted  between  '*th*t  section"  and  "such  notice"  the 
w  ords :  "  At  any  time  during  the  forty  daijs,  immediately  after  the  service 
of  the  summons  ty  publication  has  been  completed^  and  at  any  time  there- 
after,  u>Um  the  d'fndttnt  has  not  appeared,  the  notice  required  by  this  sec- 
tion map  be  served  on  the  clerk  of  the  court  where  the  action  is  pending. 

Stat.  Ib51,  118,  was  same  as  stat.  1859  omitting  the  last  words  Inserted 
supra. 

2  Cal.  383;  3  Cal.  94 ;  5  Cal.  444;  (i  Cal.  559 ;  9  Cal.  68;  17  Cal«  37. 

'  $  9032.  (^  430.)  Either  party  may  attend  the  examination 
and  pnt  such  questions,  direct  and  cross,  as  may  be  proper.  The 
deposition,  when  completed,  must  be  carefully  read  to  the  wit- 
ness and  corrected  by  him  in  any  particular,  if  desired  ;   it  mast 
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tlien  be  snbpcribed  by  the  witness,  certified  by  the  jadge  or  officer 
taking  the  deposition,  inclosed  iu  an  envelope  or  wrapper,  sealed 
and  directed  to  the  clerk  of  the  conrt  in  which  the  action  is  pend- 
ing, or  to  sach  person  as  the  parties  in  writing  m&y  agree  apon, 
and  either  delivered  by  the  jadge  or  ofiScer  to  the  clerk  or  such 
person,  or  transmitted  tbrongh  tlie  mail  or  by  some  safe  private 
opportunity ;  and  ttiereupon  sach  deposition  may  be  used  by 
either  party  upon  the  trial  or  other  proceeding  a^^ainst  any  party 
giving  or  receiving  the  notice,  subject  to  all  legal  exceptions ;  but 
if  the  parties  attend  at  the  examination,  no  ol>iection  to  the  form 
of  an  interrogatory  shall  be  made  at  the  trial,  nule«8  the  same 
was  stated  at  the  time  of  the  examination.  If  the  deposition  be 
taken  under  subdivisions  two,  three  and  four,  of  section  two 
tbousaod  and  twenty-one,  proof  must  be  made  at  the  trial  that 
the  witness  continues  absent  or  intiirm,  or  is  dead.  The  deposi- 
tion thus  taken  may  be  also  read  in  case  of  the  death  of  the 
witness. 

Stat.  1851. 119.  inserted  the  words :  "  by  affidavit  ororal  testimony,"  be- 
tween *'  proof,''  and  '*  must  be  made  at  the  trial." 

2  Cal.  383 ;  3  Cal.  H ;  6  Cal.  17,  Kd ;  9  Cal.  68 ;  14  Cal.  542 ;  18  Cal.  330 ;  19 
Cal.  683 ;  22  Cal.  4i ;  27  Cal.  373. 

^  S033.  Noth  withstanding  the  ticking  of  a  deposition,  it  may 
be  excluded  from  the  case  upon  proof  that  sufficient  notice  Was 
not  given  lo  the  party  against  whom  it  is  offered  to  enable  bim 
to  attend  the  taking  thereof,  or  that  the  taking  was  not  in  all  res- 
pects fair. 

N.  T.  C.  C.  P.  S  1811. 

^  S034.  (^  431.)  When  a  deposition  has  been  ouee  taken  ^ 
it  may  be  read  by  either  party  in  any  stage  of  the  same  action  or 
proceeding,  or  in  any  other  action  beticeen  the  same  parties  upon 
the  same  subject,  and  is  then  deemed  the  evidence  of  the  party 
reading  it.  , 

Or.  C.  C.  P.  §  815. 

8  Cal.  576;  14  Cal.  512. 

^  9085.  Any  party  to  an  action-or  special  proceeding  in  a 
court,  or  before  a  judge,  of  a  sister  state,  may  obtain  the  testi- 
mony of  a  witness  residing  in  this  state,  to  be  used  in  such  action 
or  proceeding,  in  the  cases  mentioned  in  the  next  two  sections. 

K.T.  C.  C.P.S188» 
G.  €.  P; 
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^  a036.  If  a  commission  to  take  sach  testimony  has  been 
issued  from  tlie  court  or  jadge  before  whom  sach  action  or  pro- 
ceeding is  pending,  on  producing  the  commission  to  a  district  or 
a  county  judge,  with  an  affidavit  satisfactory  to  him  of  the  ma- 
teriality of  the  testimony,  he  may  issue  a  subpoena  to  the  witness, 
requiring  liim  to  appear  and  testify  before  the  commissionei: 
named  in  the  commission,  at  a  specified  time  and  place. 

N.  Y.  C.  C.  P.  S  1834. 

^  %03T.  If  a  commission  has  not  been  issued,  and  It  appears 
to  a  district  (or)  county  judgeor  justice,  by  affidavit  satie&ctorjT 
to  him — 

1.  That  the  testimony  ci  the-  witness  is  material  ta  either 
party*. 

2.  That  a  commission  to  take  the  testimony  of  sach  witness 
has  not  been  issued. 

3.  That,  according  to  the  law  ofi^the  state  where  the  action  or 
special  proceeding  is  pending,  the  deposition  of  a  witness  taken 
under  such  circumstance,  and  before  such  judge-or  justice,  will  be 
received  in  the  action  or  proceeding — 

He  must  issue  his  subpoena,  requiring  the  witness^  to  appear 
and  testify  before  him  at  a  specified  time  and  place. 
N.  y.  C.  C.P.  $1838. 

^  3088.  Upon  the^  appearance  o^  the  witness,  the  judge  or 
justice  must  cause  his  testimony  to  betaken  in  writing,  and  must 
certify  and  transmit  the  same  to  the  court  or  judge  before  whom 
the  action  or  proceeding  is  pending,  in  sucbf  maimer  as  the  law  of 
that  state  requires. 

If.  T.  C.  G.  P.  » 1898. 
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ARTICLE  VI. 

bfSITXRAL   RUr.ES  OF  KXABmnLTTOlT. 

SscnOK  2042.  Order  of  proof,  how  regulated. 

2043.  Witneeaes  uot  under  exaiuination  maf  be  excluded. 

2(H4.  Court  iQay  control  mode  of  interrogation. 

2045.  Dirpct  and  croBs-examination  defined. 

2041  Leading  question  defined. 

2* 47.  When  witness  maf  refVesh  memory  ftom  notes. 

2048.  Cross-examination,  as  to  what. 

2049.  Party  producing  not  allowed  to  lead  witnessL 

2050.  Witness,  how  cxamkied.    When  re-exantiuod. 

2051.  Uow  impeached. 

2052.  Same. 

20C3.    Evidence  of  good  character,  when  allowed: 
2.54.    Writing  shown  to  witness  may  be  inspected  hy 
adverse  party. 

^  2043.  The*order  of  proof  mast  be  regulated  by  the  sonnd 
discretion  of  the  conrt.  Ordinarily,  the  party^  beginuiug  the 
case  must  exhaust  his  evidence  before  tlie  other  party  be£^0B. 

N.  Y.  C.  C.  P.  §  183T;  Or.  C.  C.  P.  S  820. 

ft  Gal.  m :  G  C>il.  170;  8  Cal.  49;  15  CaL  199;  26  CaL406;  27  Cal.  248;  93 
Cal.608;37Cul.4J8. 

Vide  §§2045,2050. 

^  9043.  If  either  sporty  Teqnires  it,  the  jndg&may  exclude 
from  the  <*oni'trooni  any  witnesB  of  the  adverse  paity,  not  at 
the  time  nudcr  examinatiour  so  that  be  may  not  hear  the  testimony 
of  other  witnesses. 

N.  T.  C.  C.  P.  k  1838;  Or.  G.  O.  P.  i  821. 

^  3044.  The  conrt.  must  exercise  a  reasonable  control  over 
the  mode  of  interrogation,  so  as  to  make  it  as  rupid,  as  distinct, 
as  little  annoy  infjT  to  the  witness  and  as  effective  for  the  extruction 
of  the  trutli  as  may  be  ;  but  subject  to  this  rule — tlie  parlies  may 
put  such  pertinent  and  legal  questions  as  tliey  see  tit.  Tiie  court, 
however,  may  stop  the  production  of  further  evidence  upon  nny 
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particular  point  when  the  evidence  upon  it  is  already  80  fuUafl 
to  preclude  reasonable  doubt. 

N.  Y.  C.  C.  P.  ?  1840;  Or.  C.  C.  P.  §  825. 
Vide  m  2%!>,  2066. 

.^  2045.  The  examination  of  a  witness  by  the  party  prodae- 
ing  him  is  deuominated  the  direct  examination ;  the  ex  imination 
of  the  same  witness,  upon  the  same  matter,  by  the  adverse  party, 
the  cross-exaniiuutiou.  The  direct  examination  must  be  com- 
pleted before  the  cross-examination  begins,  uulesB  the  ooort 
otherwise  direct. 

N.  Y.  C.  C.  P.  §  1841;  Or.  C.  C.  P.  S  824. 
Vide  %  2042. 

^  204:G.  A  question  which  suggests  to  the  witness  the  answer 
which  the  examining  party  desires,  is  denominated  a  leading  or 
suggestive  question.  On  a  direct  examination,  leading  questions 
are  not  allowed,  except  in  the  sound  discretion  of  the  court, 
under  special  circumstances  making  it  appear  that  the  interests  of 
justice  require  it. 

N.  Y.  C.  C.  P.  §  1842;  Or.  C.  C.  P.  §  825. 

^  204T.  A  witness  is  allowed  to  refresh  his  memory  respect- 
ing a  fact,  by  anything  written  by  himself  or  under  liis  direction 
at  the  time  wlien  the  fact  occnrred  or  immediately  thereafter,  or 
at  any  other  time  wl)en  the  fact  was  fresh  in  his  memory  and  he 
knew  that  the  same  was  correctly  stated  in  the  writing.  But  in 
suci)  case,  the  writing  must  be  produced  and  may  be  seen  by  the 
advert^e  party,  who  may,  if  he  choose,  cross*examine  the  witness 
upon  it,  and  may  read  it  tD  the  jury.  So,  also,  a  witness  may  tes> 
tify  from  sucli  a  writing,  though  he  retain  no  recollection  of  the 
particular  facts,  but  such  evidence  must  be  received  withcaatioo. 

N.  Y.  C.  C.  P.  §  1843;  Or.  C.  C.  P.  S 826. 

^  2048.  Tlie  opposite  party  may  cross-examine  the  witness 
as  to  any  facts  stated  in  his  direct  examination  or  connected 
thei-ewith,  and  in  so  doing  may  put  leading  que&tious,  but  if  h^- 
examine  him  as  to  other  matters,  such  examination  is  to  be  sub- 
ject to  tlie  same  rules  as  a  direct  examiuation. 

N.  Y.  C.  C.  P.  8  1844;  Or.  C.  C.  P.  S  827. 

5  Cal.  430 ;  14  Cal.  18 ;  25  Cat.  212 ;  33  Cal.  99,  SIX ;  36  CaL  22S. 


653  OEMBRAL  RULES  OF  EXAMINATION.     $$  904:9-8053 

^  d04:9*  The  party  producing  a  witness  ifii  not  allowed  to  im- 
peach bia  credit  by  evidence  of  bad  character,  bat  he  may  con- 
tradict him  by  other  evidence,  and  may  also  sbov^  tliat  he  has 
made  at  other  times  statements  inconsistent  with  his  present  tes. 
timony,  as  provided  in  section  two  thousand  and  iifty-two. 

N.  Y.  C.  C.  P.  S  1845;  Ox.  C.  C.  P.  S  826. 
30Cal.394. 

^  8050.  A  witness  once  examined  cannot  be  re-examined  as 
to  the  same  rontter  without  leave  of  the  court,  bat  he  may  be  re- 
examined as  to  any  new  matter  upon  which  he  has  been  examined 
by  the  advert«e  party.  And  after  the  examinations  on  both  sides 
are  once  conchided,  the  witness  cannot  be  recalled  without  leave 
of  the  court.  Leave  is  granted  or  withheld,  iu  the  exercise  of  a 
sound  discretion. 

N.  Y.  C.  C.  P.  S  1846;  Or.  C.  C.  P.  S  82&. 
Vide  §  2042. 

^  8051.     A  witness  may  be  impeached  by  the  party  against 

whom  he  was  culled,  by  contradictory  evidence  or  by  evidence 

that  his  general  reputation  for  truth,  honesty  or  integrity  is  bad, 

but  not  by  evidence  of  particular  wrongful  acts,  except  that  it 

may  be  shown  by  the  examination  of  the  witness,  or  the  record 

of  the  judgment,  that  he  has  been  convicted  of  u  felony. 

N.  Y.  C.  C.  P.  S  1847;  Or.  C.  C.  P.  $  830;  stats.  1867-8,  p.  193-4. 

Vide  §S  I84T-187!)  and  note. 

12  Cal.  306 ;  27  Cat.  630 ;  39  Cal.  614, 697.    Vide  §  1847 

^  805 8.  A  witness  may  also  be  impeached  by  evidence  that 
be  has  made,  at  other  times,  statements  inconsistent  with  his 
present  testimony  ;  but  before  this  can  be  done  the  statements 
must  be  related  to  him,  with  the  circumstances  of  times,  phices 
and  persons  present,  and  he  must  be  asked  whether  lie  made  such 
statements,  and  if  so,  allowed  to  explain  them.  If  tlie  statements 
be  in  writing,  they  must  be  shown  to  the  witness  before  any 
question  is  put  to  him  concerning  them. 

H.  Y.  C.  C.  P.  S  1848:  Or.  C.  C.  P.  S  8S1. 

2  Cal.  326 ;  16  Cal.  173, 222 ;  25  Cal.  587 ;  29  Cal.  492.    Vide  S 1817. 

^  2053.  Evidence  of  the  good  character  of  a  party  is  not 
admissible  in  a  civil  action,  nor  of  a  witness  in  any  action,  until 
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the  character  of  such  party  or  witness  has  been  impeached,  or. 
uuleas  the  issue  iuvolYes  his  ^.haracter. 

N.  Y.  C.  C.  P.  S  184« ;  Or.  C.  C.  P.  S  8tt. 
27  Cal.  300. 

^  d054k  Whenever  a  writing  is  shown  to  a  witness,  it  msj 
be  inspected  by  the  opposite  party,  and  if  proved  by  the  witness 
mnst  be  read  to  tho  jury  before  his  testimony  is  closed,  or  it  can- 
not be  read  except  on  recalling  the  witness. 

K.Y.CCr.SUOOs  Or.C.C.P.I8», 
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TITLE  IV. 

OF  THE  EFFECT  OF  EVIDENCE. 

SscPTioir  2061.    Jury  judges  of  effect  of  eyidence,  bat- to-be  in- 
structed on  certain  points. 

^  d061.  The  jury,  subject  to  the  coutrol  of  the  court,  in  the 
cases  specified  in  this  code,  are  the  judges  of  the  effect  or  value  of 
evidence  addressed  to  them,  except  when  it  is  declared  to  be  con- 
clusive. They  are,  however,  to  be  instructed  by  the  court  on  all 
proper  occasions — 

1.  That  their  power  of  judging  of  the  effect  of  evidence  is  not 
arbitrary,  but  to  be  exercised  with  legal  discretion,  and  in  sub- 
ordination to  the  rules  of  evidence. 

2.  That  they  are  not  bound  to  decide  in  conformity  with  the 
declarations  of  any  number  of  witnesses,  which  do  not  produce 
conviction  in  their  minds,  against  a  less  number  or  against  a  pre- 
sumption or  other  evidence  satisfying  their  minds. 

3.  Tiiat  a  witness  false  in  one  part  of  his  testimony  is  to  be 
distrusted  iu  others.  * 

4.  That  the  testimony  of  an  accomplice  ongfat  to  be  viewed 
witK  distrust,  and  the  evidence  of  the  oral  admissions  of  a  party 
witli  caution. 

5.  That  in  civil  cases  the  affirmative  of  the  issue  must  be 
proved,  and  when  the  evidence  is  contradictory  the  decision 
must  be  made  according  to  the  preponderance  of  evidence  ;  that 
in  criminal  cases  guilt  must  be  established  beyond  reasonable 
donbtf 

6.  That  evidence  is  to  be  estimated  not  only  by  its  own  in- 
trinsic weight,  but  also  according  to  the  evidence  which  it  is  in 
the  power  of  one  side  to  produce  and  of  the  other  to  contradict; 
and,  therefore, 

7.  That  if  weaker  and  less  satisfactory  evidence  is  offered, 
when  it  appears  that  stronger  and  more  satibfactory  was  within 
the  power  of  the  party,  the  evidence  offered  should  be  viewed 
with  distrust. 

N.  Y.  C.  C.  P.  S 1852;  Or.  C.  C.  P.  %  835. 
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8  Cal. 216;  9  Cal.  &65;  12  Cal.  000;  17  Cal.  166;  S2  C«1.218;  MCti.eSI;  M 
Cal.  272. 

Hcfe8S606«2102. 

Subdivision  2.~I5  Cal.  638 :  38  Cal.  57. 
Sabdivision  i.—nde%  1870, 2  A  3. 
Sabdivision  b.—  Vide  » 1961. 
Bubdivision  7.-4  CaL  249 :  9  CaL  IIO, 
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TITLE  V, 

OF  THE  SIGHTS  AXD  I>mES  OF  WTTXESSI& 


toattBMd 

K^lit  of  vitMissci$  u>  pn»«iNli«i^ 

inaM9R[#  proiiectcd  frosk  «n«st  m^Mt  «tt«fidtac» 

or  fouKS  or  rHaniia^. 
AiTcst  to  W  maMli^  wid,  vwi  |<uty  Wftkii^i  wrvMt 

Kjl>3e.  He. 
To  make  affidarit  ifance^^dL 
SOTQl    Coort  to  diselkaif:*  trittt««$  fhMa  wtt«sl. 

attend  at  the  time  appointed,  with  any  |Mper»  under  Im«  conif^ 
required  by  the  mbpOMia«  and  answer  all  peitiuent  and  legal 
qoeetiona ;  and,  nnleas  sooner  dt»cbarged,  niuat  I'ftnuun  anti)  Ibe 
teadmonj  is  cloeed. 

See  Or.  C.  C.  P.  ^  836. 

14  Cal.  18;  33  Cal.  Ml;  96  Cal.  SH 

^  9065.  (^  408w)  A  witneeB  mart  answerqnestioiis  legal  and 
pertinent  to  the  matter  in  issne,  thoogl)  bis  answer  may  establish 
a  claim  against  himself ;  bnt  be  need  not  give  an  answer  wbirh 
will  have  a  tendency  to  subject  him  to  punishment  for  a  li>lony  { 
nor  need  he  give  an  answer  which  will  have  a  direct  tendency  to 
degrade  his  character,  unless  it  be  to  the  very  fbct  in  issue»  or  to 
a  fact  from  which  the  fact  in  issue  would  l)e  presumed.  But  a 
witness  must  answer  as  to  the  fact  of  his  previous  oouvktiou  for 
felonv. 

Or.  C.  C.  P.  §  837. 

TCal.  184; 35 €al.  89;  39  Cal.  419. 

^  d066.  It  is  the  ri^ht  of  a  witness  to  be  protected  firom  ir« 
relevant,  improper  or  insulting  questions,  and  from  harsh  or  in* 
suiting  demeanor ;  to  be  detained  only  so  long  us  the  interests  of 
justice  reqnire  it ;  to  be  examined  only  as  to  matters  legal  and 
pertinent  to  the  issue. 

N.  T.  C.  C.  P.  S  18W;  Or.  C.  C.  P.  K  838. 
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$9067.  ($  415.)  Every  person  who  has  been,  in  good 
faith,  served  with  a  sabpoena  to  attend  as  a  witness  before  a- 
court,  jadge,  commissioner,  referee  or  other  person,  in  a  case 
where  the  disobedience  of  the  witness  may  be  punished  as  a  con- 
tempt, is  exonerajbed  frpm  arrest  in  a  civil  action  while  going  to 
the  place  of  attendance,  necessarily  remaining  there  and  retara- 
ing  thereform. 

6Cal.3^ 

^  9068.  {$  416.)  The  arrest  of  a  witness,  contrary  to  the 
preceding?  section,  is  void,  and  when  willfully  madcj  i$  a  con- 
tempt of  tlie  court ;  and  the  person  making  it  is  responsible  to 
the  witness  arrested  for  double  the  amount  of  the  damages 
which  may  be  assessed  against  him^  and  is  also  liable  to  an 
action  at  the  suit  of  the  party  serving  the  witness  with  a  subpanOj- 
for  the  damages  sustained  by  him  in  consequence  of  the  arrest. 

N.  T.  C.  C.  P.  §  1856 ;  Or.  C.  C.  P.  8  839. 

^  2069.  ($  416.)  An  officer  is  not  liable  to  the  party  for 
making  the  arrest  in  ignorance  of  the  facts  creating  .  e  exonera- 
tion, but  is  liable  for  any  subsequent  detention  of  the  party,  if 
•nch  party  claim  the  exemption  and  make  an  affidavit  stating— 

1.  That  he  has  been  served  with  a  subpcsna  to  attend  as  a  wit- 
ness before  a  court,  officer  or  other  person,  specifying  the  jame, 
tlie  place  of  attendance,  and  the  action  or  proceeding  in  which 
the  subpoena  was  issued ;  and, 

2.  That  he  has  not  thus  been  served  by  his  own  procurement, 
with  the  intention  of  avoiding  an  arrest. 

3.  That  he  is  at  the  time  going  to  the  place  of  attendance,  or 
returning  therefrom,  or  remaining  there  in  obedience  to  the  snb- 
posna. 

The  affidavit  may  be  taken  by  the  officer,  and  exonerates  him 
from  liability  for  discharging  the  witness  when  arrested. 
SecOr.  C.  C.P.  S840. 

^  2070.  The  court  or  officer  issuing  the  snbpcsna,  and  the 
conrt  or  officer  before  whom  the  attendance  is  required,  may 
discharge  the  witness  from  an  arrest  made  in  violation  of  section 
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.two  -ttKHMUid  and  nzkj-aeven.  If  the  oonti  hftTe  9ii4i<MiiiMd 
before  the  erreot,  or  before  a^Ucetion  for  the  dtadHtft|e»  ajwV|t 
of  the  oooii  or  a  coontj  judge  mf  ipMl  the  fmhtyf>>, 

s.T.c.ar.siw:Or.c.c.r.i«L 
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TITLE  yi, 

•OF  EVIDENCE  IN  PARTICULAR  CASES,  AXD  MISCEL 
LANEOUS  AND  GENERAL  PROVISIONS. 

<Ohapteu       I.    Evidence  in  particular  cases. 

IL    Proceedings  to  perpetdate  testimony. 

III.  Administration  of   oaths  and    affirma- 

tions. 

IV.  General  provisions. 


CHAPTER  I. 

EVIDENCE  IN  PARTICULAR   CASES. 

^Sac^soN  2074.  An  ofi^r  equivalent  to  payment. 

2976.  Whoever  pays  entitled  to  receipt. 

2076.  Objections  to  tender  mu^t  be  specifiod. 

2077.  Rules  for  construin/ir  description  of  lands. 

2078.  Ooinpromifie  offer  of  no  avail . 

2079.  In  action  for  divorce,  admission  not  sufficient. 

^  3074:.  An  offer  in  writing  to  pay  a  particular  sum  of  money, 
or  to  deliver  a  written  instrument  or  specific  personal  property, 
is,  if  notacoepted,  equivalent  to  the  actual  produotiou  and  tender 
of  the  money,  instrument  or  property. 

N.  Y.  C.  C.  P.  S1«S);  Or.  C.  C.  P.  S  842. 

lCaI.337;  5Cal.339;  14  Cal.  519;  15CaL206,S76;  25  Cal.802;  26  CaL 
S3S ;  32  Cal.  163 ;  31  Cal.  616, 666. 

$  3075.  Whoever  pays  money,  or  delivers  an  instrument  or 
property,  is  entitled  to  a  receipt  therefor  from  the  person  to  whom 
the  payment  or  delivery  is  made,  and  may  demand  a  proper  sig- 
nature to  such  receipt  as  a  condition  of  the  payment  or  delivery. 

K.  Y.  C.  C.  P.  S 1860;  Or.  C.  C.  S  813. 


661  XYIDSNCE  IN   PARTICULAR  CASES.      ^  Ji07G-S1077 

f  S076.  The  person  to  whom  a  tender  is  made,  must,  at  the 
time,  specify  any  objection  he  may  have  to  the  money,  instrameut 
or  property,  or  he  mnst  be  deemed  to  have  waived  it ;  and  if  the 
objection  be  to  the  amoantof  money,  the  terms  of  the  instrament, 
or  the  amount  or  kind  of  property,  he  must  specify  the  amount, 
terms  or  kind  which  he  requires,  or  be  preclnded  from  objecting 
afterwards. 

K.  Y.  C.  C.P.  8 1881 ;  Or.  C.  0.  P.  S  8H. 

^  SOTT.  The  following  are  the  rales  for  oonstraing  the  des- 
criptive part  of  a  conveyance  of  real  property,  when  the  con- 
struction is  doubtful  and  there  are  no  other  sufficient  circumstan- 
ces to  determine  it : 

1.  Where  there  are  certain  definite  and  ascertained  particulars 
in  the  description,  the  addition  of  others  which  are  indefinite, 
unknown  or  false,  does  not  frustrate  the  conveyance,  but  it  is  to 
be  construed  by  the  first  mentioned  particulars. 

2.  When  permanent  and  visible  or  ascertained  boundaries  or 
monuments  are  iuconsiAent  with,  the  measurement,  either  of 
lines,  angles  or  suifaces,  the  boundaries  or  moQuments  are  para- 
mount. 

3.  Between  different  measurements  which  are  inconsistent 
with  each  other,  that  of  angles  is  paramount  to  that  of  surfaces, 
and  that  of  lines  paramount  to  both.  , 

4.  When  a  road,  or  stream  of  water  not  navigable,  is  the 
boundary,  the  rights  of  the  gi'antor  to  the  middle  of  the  road  or 
the  thread  of  the  stream  are  included  in  the  conveyance,  except 
where  the  road  or  bed  of  the  stream  is  held  under  another  title. 

5.  When  tide  water  is  the  boundary,' the  rights  of  the  grantor 
to  low  water  mark  are  included  in  the  conveyance. 

6.  When  the  description  refers  to  a  map  and  that  reference  is 
inconsistent  with  other  particulars,  it  controls  them  if  it  nppear 
that  the  parties  acted  with  reference  to  the  map ;  otherwise  the 
map  is  subordinate  to  other  definite  and  ascertained  particulars. 

N.  Y.  C.  C.  P.  S  1862;  Or.  C.  C.  P.  S  845. 

10  Cal.  589:  Ferris  v.  Coover,  24  Cal.  435:  25  Cal.  296. 440;  29  Gal.  386; 
aO  Cal.  468 ;  34  Cal.  334 ;  36  Cal.  122,  606 ;  87  Cal.  432.     Vide  8  1860. 


Subdivision  1.— 27  Cal.  57;  34  Cal.  624. 

»lon  2.—. 
.3^5;  32 


Subdiviaion  2.-10  Cal.  589;  22  Cal.  496;  25  Cal.  296;  26  Gal.  615;  28  Cal. 
175;  29  Cal.  3^5;  32  Cal.  219;  34  Cal.  331. 
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Sabdivigion  4.-22  Cal.  484;  25  Cal.  122. 
Subdivision  6.-10  Cal.  589;  24  Cal.  43& 

^  jaOTS.  An  offer  of  compromise  is  not  an  admisnon  tbai  any 
thing  is  dae. 

K.  Y.  C.  C.  P.  g  1863;  see  Or.  C.  C.  P.  1 841 

^  9079.  lu  an  action  for  divorce  on  the  ground  of  adolterj, 
a  confession  of  adultery,  whether  in  or  oat  of  the  pleadings,  is 
not  of  itself  sufficient  to  justify  a  judgment  of  divorce. 

N.  T.  C.  C.  P.  S  1864;  Or.  C.  C. P. « Mt 
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CHAPTER  H. 

PROCEEDINGS  TO  PERPETUATE  TESTIMONY. 

SSCTTOK  2083.  Evidence  may  be  perpetuated. 

2084.  Manner  of  application  for  order. 

2085  Notice  of  time  and  place  to  be  giren. 

2086.  Manner  of  taking  the  deposition. 

2087.  Deposition  to  be  filed. 

2088.  When  the  evidence  may  be  produoed. 

2089.  Effect  of  the  deposition. 

$  2^083.  (§  437.)  The  testimony  of  a  witness  may  be  taken 
and  perpetuated  as  provided  in  this  chapter. 

Stat.  IS.'il,  120 ;  Stat.  1859, 219,  inserted,  "  or  witnesses.' 
Or.  C.  0.  P.  §  848. ' 

^  3084.  ($  433.)  The  applicant  must  produce,  to  a  district 
jndge,  or  to  a  comity  judge,  an  affidavit  stating — 

1.  That  the  applicant  expects  to  be  a  party  to  an  action  in  a 
court  of  tiiis  state,  and  in  such  case,  the  names  of  the  persons 
whom  he  expects  will  be  adverse  paities  ;  or, 

2.  That  the  proof  of  .some  fact  is  necessary  to  perfect  the 
title  to  property  in  which  he  is  interested,  or  to  establish  -mar- 
riage, descent  J  heirship,  or  any  other  matter  which  may  here- 
after become  material  to  establish,  though  no  suit  may  at  the  time 
bo  anticipated,  or  if  anticipated,  he  may  not  know  the  parties  to 
such  suit ;  and, 

3.  ^  The  name  of  the  vsritness  to  be  examined,  his  place  of  resi- 
dence, and  a  general  outline  of  the  facts  expected  to  be  proved. 
The  judge  to  whom  such  petition  is  presented,  must  make  an 
order  allowing  the  examination  and  prescribing  the  notice  to  be 
given,  which  notice,  if  partiet?  are  known  and  reside  in  this  state, 
must  be  pereoually  served  on  them,  and  if  unknown,  such 
notice  must  be  served  on  the  clerk  of  the  county  where  th.e 
property  to  be  affected  by  snch  evidence  is  situated,  and  a  notice 
thereof  published  in  some  newspaper  to  be  designated  by  the 
judge  making  the  order. 

Stat.  1859, 219,  substantially  the  same,  inserting  "  a  petition  verifled  by 
the  oath  of  the  applicant,"  instead  of  "  afildavit" 
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Stat  1851, 120.  read :  '*  The  applicant  shall  produce  to  a  district  Judge* 
or  to  a  county  Judge,  an  afi9davit  stating— 

1.  That  the  applicant  expects  to  be  a  party  to  an  action,  in  a  court  in 
this  state. 

2.  That  the  testimony  of  a  witness  residing  In  this  state,  whose  'place 
.  of  residence  is  stated,  is  necessary  to  the  prosecution  or  defense  of  such 

action;  nnd  generally  the  facts  expected  to  be  proved. 

3.  That  the  party  named  who  is  expected  to  be  adverse  to  the  appli* 
cant,  resides  oris  ai  the  time  in  this  state.  The  judge  may,  thcrenpout 
in  his  discretion,  make  an  order  aliowing  the  examination,  and  prescrit)- 
Ing  how  long  before  the  examination  the  order  and  notice  of  the  time  and 
place  thereof  shall  be  served." 

$  9085.  (^  439.)  Upon  proof  of  service  of  the  notice,  the 
person  before  whom  the  depoeitionB  are  ordered  to  be  taken 
must  proceed  to  take  the  depositions  of  the  witnesses  named  in 
tbe  petition  upon  tbe  facts  therein  set  forth,  and  the  taking  of 
the  same  may  be  continued ,  from  time  to  time,  in  the  discretion 
of  SQch  person. 

Stat.  1859,  219,  substantially  the  same*  Inserting  "Judge"  Instead  ot 
*'  the  person  "  and  "  such  person." 

Stat.  1851, 120,  read :  **  Upon  proof  of  personal  service  upon  the  person 
who  is  expected  to  be  the  adverse  party  of  the  order,  copy  of  the  afflidavit, 
and  of  a  notice  that  the  examination  will  be  taken  before  a  district  judge, 
or  county  iudge  <'f  tho  county  wherein  the  witness  resides,  or  may  be  at 
a  specified  time  anyplace;  such  judge  may  take  the  deposition  of  tiie 
witness,  and  the  examination  may,  if  necessary,  be  adjourned  from  time 
to  time> 

^  3086.  (^  440.)  The  examination  must  be  by  question  and 
answer,  and  if  the  testimony  is  to  be  taken  in  another  staie^  it 
must  be  taken  upon  interrogatories  settled  in  the  same  jnanner 
as  in  cases  of  depositions y  unless  the  parties  otherwise  agree. 
The  deposition,  when  completed,  must  be  carefully  read  to,  and 
sabscribed  by,  tbe  witness,  then  certified  by  the  judge,  and  im- 
mediately thereafter  filed  in  the  office  of  the  clerk  of  the  county 
where  it  was  taken ,  together  with  the  order  for  tbe  examination 
of  the  witness,  the  affidavit  on  which  the  same  was  granted,  and 
tbe  affidavit  of  service  of  the  affidavit,  order  and  notice. 

N.  Y.  C.  C.  P.  §  1868;  see  Or.  C.  C.  P.  §  861. 

Stat.  1859, 219,  read :  "  Taken  "  instead  of  '*  completed ; "  also  inserted 
the  words,  "of  thedistrict  court"  between  "clerk"  and  "of  the  county ;" 
also  the  words,  "  the  petition  on  which  the  same  was  granted,  aud  ths 
proof  of  service  of  notice,"  instead  of  the  last  clause  beginning  with  **  tb« 
affidavit  on  which,"  and  omitted  words  in  italics. 

StaL  1851, 120,  omitted  italicized  words. 

I  2087.  ($  441.)  The  affidavits  filed  with  the  depositions, 
or  a  certified  copy  thereof,  are  primary  evidence  of  the  facts 
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stated  therein,  to  show  compliauce  with  the  provisions  of  tliis 
chapter. 

N.  Y.  C.  C.  P.  S  1869;  Or.  C.  C.  P.  %  852. 

Stat  1851, 121. 

Stat.  1859,  '219,  inserted  ''or  other  proof"  after  '*  affldavitB ;  "  also  omit- 
ted the  last  clause ;  "  also  read  ^^ftima/acie  "  instead  of  "  primary." 

$  »088.  ($  443.)  If  a  trial  be  had  between  the  parties 
named  in  the  petition  as  parties  expectant,  or  their  successors  In 
interest,  or  between  any  parties  wherein  it  may  be  materiul  to 
establish  the  facts  which  each  depositions  prove,  or  tend  to 
prove,  npon  proof  of  the  death  or  insanity  of  the  witnesses  or  of 
their  inability  to  attend  the  trial  by  reason  of  age,  sickness  or 
settled  infirmity,  the  depositions  or  certified  copies  thereof  may 
be  used  by  either  party,  subject  to  all  legal  objections ;  bnt  if 
the  pai'ties  attend  at  the  examination,  no  objection  to  the  form  of 
an  interrogatory  can  be  made  at  the  trial,  unless  the  same  was 
stated  at  the  examination. 

N.  T.  C.  C.  P.  S 1870;  see  Or.  C.  G.  P.  S  863.    Stat  1859, 219. 

Stat  1851,  121,  read:  "Affidavit"  instead  of  "petition,"  and  omitted 
the  words,  ''or  between  any  parties  wherein  it  may  be  material  to 
establish  the  facts  which  such  depositions  prove  or  tend  to  prove." 

^  9089.  The  deposition  so  taken  and  read  in  evidence  has 
the  same  effect  as  the  oral  testimony  of  the  witness,  fuid  no 
other,  and  every  objection  to  the  witness  or  to  the  relevancy  of 
apy  question  put  to  him,  or  of  any  answer  given  by  him,  may  be 
made  in  the  same  manner  as  if  he  were  examined  orally  at  the 
trial. 

N.T.C.C.JP.tl871;-seeOr.€v^.PrS8H.    - 
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CHAPTER  m. 

* 

ADMINISTRATION  OF  OATHS  AND  AFFIRMATIONS, 

SsoTioir  2098.    Jadicial  and  certain  officers  authorized  to  adminl^ 
ter  oaths. 

2094.  Form  of  ordinary  oath  to  a  witneag. 

2095.  Form  may  be  varied  to  suit  witness*  belief. 
.  2096.    Same. 

2097.    Any  person  who  prefers  it  may  declare  or  affirm. 

^  2093.  (^  443.)  Every  court,  every  judge  or  clerk  of  any 
court,  every  justice  and  every  notary  public,  and  every  officer  or 
person  authorized  to  take  testimony  in  any  action  or  proceeding, 
or  to  decide  upon  evidence,  has  power  to  administer  oaths  or 
affirmations. 

K.  Y.  C.  C.  P.  S  1872;  Or.  C.  C.  P.  S866. 

Stat.  1851, 121,  insartedthe  words,  "of  this  state"  after  **coart;  '*  also 
"of  the  peace"  after  "justice;"  also  "in any  proceeding"  after  "evi- 
dence ;  "  omitted  "  or  person ; "  also  "  in  any  action  or  proceeding." 

^  2094:.  An  oath  is  usually  administered  as  follows:  The 
person  who  swears,  expressing  his  assent,  when  addressed  iu  the 
following  form:  "Ton  do  swear,  in  the  presence  of  the  ever-. 
lasting  God,  that  the  evidence  you  shall  give  in  this  iesoo  (or 

matter)  pending  between r-  and ,  shall  be  the  truth, 

the  whole  truth  and  nothing  but  the  truth,  so  help  yon  Qod." 

« 

See  N.  Y.  C.  C.  P.  S 1873, 1874 ;  and  Or.  C.  C.  P.  g  857. 

^  $3095.  Whenever  the  court  before  which  a  person  is  offered 
as  a  witness  is  satisfied  that  he  has  a  peculiar  mode  of  swearing, 
connected  with,  or  in  addition  to  the  usual  form  of  administration, 
which,  in  his  opinion,  is  more  solemn  or  obligatory,  the  court 
may  in  it^  discretion,  adopt  that  mode. 

N.  Y.  C.  0.  P.  §  1875:  Or.  C.  C.  P.  8  $«• 

$  9096.     ($  444.)     When  a  person  is  sworn  who  believes  in 
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any  other  than  the  chriBtian  religion,  he  may  be  sworn  according 
to  the  pecaliar  ceremonies  of  bis  religion,  if  there  be  any  sach. 

N.  y.  C.  C.  P.  g  1876;  Or.  C.  C.  P.  g  859. 
Stat  1859, 219. 

^  2097.  ($  445.)  Any  person  who  desires  it  may,  at  his  op- 
tion, instead  of  taking  an  oath,  make  his  solemn  affirmation  or 
declaration,  by  assenting,  when  addressed  in  the  follcwing  form  : 
"Yon  do  solemnly  affirm  (or  declare)  that,"  etc.,  as  in  section 
two  thousand  and  ninety-fonrt 

N.  Y.  C.  C.  P.  §  1877;  Or.  C.  C.P.  §  860. 

Stat.  1851, 121,  read :  "Any  witness  who  desires  it,  may  at  his  option, 
instead  of  taking  an  oatb,  make  his  solemn  affirmation  or  declaration,  by 
assenting  wlicn  addressed,  in  the  following  form :  "  Tou  do  solemnly 
affirm,  that  the  evidence  you  shall  give  in  this  issue,  (or  matter)  pending 

between  — and ,  shall  bo  the  truth,  the  whole  truth,  ana 

nothing  but  the  truth."  Assent  to  thib  affirmation  shall  bo  made  by  the 
answer,  **■  I  do."  A  fiilse  affirmation  or  declaration  shall  be  deemed  per- 
jury, equally  with  a  fiUse  oatli." 


*t 
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CHAPTER  rV. 

GENERAL    PROVISIONS. 

Section  2tOL    Questions  of  fact  to  be  decided  by  the.Jnry,  and  the 
evidence  addregsed  to  them. 

2102.  Questions  of  law  addressed  to  the  court. 

2103.  Que&tlons  of  fact  by  court  or  referees. 

^  aiOl.  All  qnestioDs  of  fuct,  other  than  those  mentioned  in 
tlte  u«'xt  i'ectioii,  are  to  be  decided  by  the  jury,  and  all  evidence 
the;«on  uddressed  to  them,  except  when  otherwise  provided  by 

this  code. 

N.  Y.  C.  C.  r.  §  1879. 

4  Cal.  260 ;  9  Cal.  565;  18  CaL  376;  82  Cal.  213;  34  Cal.  663;  40  Qal.  2T2. 

Fide  §8  608, 2061. 

^  210^.  All  questions  of  law,  including  the  admissibility  of 
testimony,  the  facts  preliminary  to  such  admission,  and  the  con- 
stmction  of  statutes  and  other  writings,  and  other  rules  of  evi- 
dence, are  to  be  decided  by  the  court,  and  all  discussions  of  law 
addressed  to  it.  Whenever  the  knowledge  of  the  court  is,  by  this 
code,  made  evidence  of  a  fact,  the  court  is  to  declare  snoh 
knowledge  to  the  jury,  who  are  bound  to  accept  it. 

S.  Y.  C.  C.  P.  §  1830. 

6  Cal.  119;  15  Cal.  27, 361 ;  24  CaL  268  f  30  Cal.  64d. 

^  2103.  The  provisions  contained  in  this  part  of  the  code 
respecting  the  evidence  on  a  trial  before  ajniy,  are  equally  ap- 
plicable on  the  trial  of  a  question  of  fact  before  a  court,  refiaree, 
or  other  olficer. 

N.  Y.  c.  c.  P.  s  wai. 

Approved  March  ILiSTS. 
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Abatement. 

'  action  not  to  abate  hj  d«ath  or  other  disability,  S  388. 

action  not  to  abate  by  transfer,  383. 

of  nnisance,  action  for,  731. 
Absbnob  at  trial  waives  jury,  631. 

from  state,  effect  on  statute  of  limitations,  361. 

of  evidence,  ground  for  continuance,  596. 

ABSE21TEB. 

defendant,  attorney  may  be  appointed  for,  412. 
appointment  for  in  probate  proceedings,  1718. 
Abstbact,  in  partition  suiis,  800. 
costs  for,  when  allowed,  799. 
to  be  verified,  800. 

AOOZDEKT. 

a  ground  for  new  trial,  667. 

ACOOUNT. 

copy  of,  may  be  demanded,  4M. 
how  stated  in  pleadings,  464. 
items  of,  need  not  be  pleaded,  464. 
further  account  may  be  ordered,  454. 
to  be  rendered  by  surviving  partner,  1686. 
to  be  rendered  by  special  administrator,  1417. 
to  be  rendered  by  persons  trusted  with  estate,  1461. 
order  to,  may  issue  against  public  administrator,  1736. 
of  Joint  guardian  may  be  allowed,  1775. 
of  public  administrator,  when  to  be  made,  1739. 
ACCOmmNG  AND  Skixlememts. 

action  for,  for  rents  pending  redemption,  707. 

by  executors  and  administrators.    See  Exxcuroaa  Aia>  As>vxs- 

IBTBAIOBS. 

Act.    (See  Ck)DE  or  civil  pbooedube.) 
AonoN. 

definition  of,  16. 

one  form  of,  only,  307. 

does  not  abate  by  death,  etc.,  383. 

are  of  two  kinds,  17. 

against  husband  and  wife,  when  wife  may  defend  alone,  371. 

against  joint  debtors,  989-994. 

against  steamers,  boats  and  vessels,  813-827. 

against  sheriff  for  official  acts,  1055. 

against  sureties  on  arrest  and  bail,  490 

against  two  or  more,  proceedings  thereon,  414 

between  husband  and  wife,  370. 

by  assignee,  367, 368. 
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Action  by  executors  and  administrators,  §S  1682,  1683,  1584,  1687, 

1588,1590.  .  ^    ^.     -„^„;,  ontt 

by  father  or  mother,  for  injury  or  death  of  child,  jre. 
by  fotlfer  or  mother,  for  seduction.of  dau^ter,  376. 
by  guardian,  for  injury  or  death  of  ward,  3WI. 
by  guardian,  for  seduction  of  ward,  376. 
by  guardian,  for  proper.y  of  ward,  1769, 
by  purchaser,  at  sheriff's  sale  after  eviction,  708. 
by  representative,  for  death  of  person,  377. 

by  btatc,  44<5.  .         ,     ^  *.i.  iaka 

by  surety,  to  compel  satisfaction  of  a  dent,  lusu. 
by  unmarried  female,  for  seduction,  374. 
cuusolidation,  in  proceedings  for  condemnation.  o£  Und,  12«. 
cauBes  of,  which  may  be  united,  *?7. 
continuance  in  cjsn  of  death,  etc.,  383. 
costs,  when  all  )wed  in,  1022-1039. 
costs,  when  several  actions  are  umted,  1023. 
definition  of,  15. 

depositions  in,  2020,  2021,  .     -.oj^.iopm 

•     for  condemnation  of  lands,  proceedings  in,  1243-1303. 
for  damige«<  against  defaulting  witness,  1992. 
for  damages  for  usurpation  of  office  or  franchise,  WW. 
for  death  or  injiu-y.  N\ho  may  sue,  376,  377. 
for  delivery  of  personal  property,  509-521. 
for  foreclosure,  form  of,  726-728. 
for  foreclosure,  of  liens,  1191-1199. 
for  libel  and  slander,  460. 
for  liens  may  bo  consolidated,  1196. 
for  nuisance,  731. 

for  partition  of  real  property,  752-797. 
for  recovery  of  estate  sold  by  guardian,  1806. 
for  recovery  of  real  property,  7iO. 
for  c'jnvtrsion  by  administrator,  1583. 
for  seduction,  who  may  sue,  374,  375. 
for  trespass,  733. 
for  trespass  by  administrator,  1583. 

for  ursurfjation  of  office  or  franchise, -802-809. 

for  waste,  732. 

for  waste  by  administrator,  1583. 

includes  special  proceedings,  363. 

how  commenced,  4ij5. 

how  commeuced  in  justices'  courts,  839. 

limitation  of  action  on  guardians'  bond,  1806. 

limitation  of,  for  recovery  of  estate  sold,  1806. 

limitation  of  actions,  312-362. 

limitation  of,  how  ali'ected  by  code,  7. 

limitation  of,  on  preferred  claim  for  wages,-  ISWO. 

may  bo  dismissed,  581, 1037. 

may  be  consolidated,  1048. 

m  y  ba  continued,  595,  774  874-876. 

may  bo  retried  on  failure  of  verdict  or  discharge  of  jury,  616. 

may  be  prosecuted  by  receiver,  568. 

may  be  prosecuted  in  Spanish,  where,  1066. 

may  proceed  after  judgment  against  one  of  several  defendants, 
570. 

on  undertaking  on  attachment,  552. 
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Action  on  undertaking  on  claim  and  delivery,  §  521. 

on  undertaking  after  dismissal,  681. 

on  submission  to  arbitration  revoked,  1290. 

on  bond  of  administrator,  may  be  brouc^t  by  co.adniini8tra^ 
tor,  1586. 

on  bond  of  guardian,  1804. 

parties  in,  how  designated,  308. 

parties  to,  367-387.. 

pendency  of— notice,  when  given,  i09,  765. 

pendency  of  another,  ground  for  demurrer,  iSO 

pending,  when  deemed,  1049. 

personal  may  be  had  for  lien  of  labor,,etc.,  1197. 

place  of  trial  of,  392-400. 

place  of  trial  in  justices'  courts,  832. 

place  of  trial,  change  of,  397-400. 

place  changed  in  Justices'  courts,  832-838. 

questions  of  fact  not  in  issue,  how  tried,  300. 

register  of,  to  be  kept  by  clerk,  1052. 

state  not  required  to  give  bonds  in,  1058. 

successive  actions  on  same  contract,  1047. 

testimony,  when  to  be  taken  by  clerk,  1051. 

time  of  commencement  of,  312-362. 

to  be  prosecuted  by  real  party  in  interest,  367. 

to  compel  an  accounting  for  rents  and  profits  pending  re- 
demption, 7u7.  , 
to  determino  adverse  claims  to  real  property,  738-748. 

to  determine  adverse  claims,  1050. 
to  foreclose  a  mortgage,  726-728. 
to  quiet  title,  738. 
to  redeem  from  judicial  sale,  346. 
when  dismissed  and  nonsuit  granted,  581. 
who  may  appear  in,  in  justices'  courts,  842. 
Actions,  in  justices'  courts, 
appearance  in,  842. 
arrest  of  defendant  In,  861-865. 
attachment,  when  may  issue,  866-869. 
claim  and  delivery,  proceedings  in,  870. 
how  commenced,  839-850. 
pleadings  in,  851-859. 
place  of  trial,  832-838. 
place  of  trial,  change  of,  833. 
proceedings  after  change  of  venue,  836. 
provisions  of  code  applicable,  925. 

Acts  of  foreign  executive,  as  evidence,  1918. 

of  municipal  corporation  as  evidence,  1918. 

or  decluru^.on  of  party,  as  evidence,  1870. 
A.  D.  term  (lehned,  8. 

Al»jou-xment. 

lor  term  for  absence  of  judge,  139. 

for  term  discharges  jury,  6x7. 

of  district  court,  when,  77. 

in  absence  of  jury,  from  lime  to  time,  617. 

of  supreme  court,  46.    ■ 

testimony  may  be  taken  by  deposition  on,  596. 

to  non-judicial  day,  effect  of,  135. 
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^^^rf^Xio  whom  granted,  «  1S66. 

■who  disqualifled,  13C9. 

•when  may  be  summary,  UC9. 

of  oaths  and  afarmations,  2093-2097. 

^^^TosfsTai^tionsbyor  against,  1031 

may  guo  alono  in  his  legal  capacitj,  369. 
may  suo  for  death  or  injury  of  person,  377. 
may  bo  excused  from  giving  bond  on  appeal,  M6. 
to  render  account  to  probate  court,  97. 

nrnvers  of.  may  be  suspended,  167.  

^        Seo  ExECuxou  and  Administbatobs,  Special  ADimnB- 

TJBAXOIBs. 

Admission.  .^  ... 

by  failure  to  verify  answer,  446. 
of  fact  to  avoid  postponement,  595. 

of  geniiieneBB  cf  instrument  by  failure  to  jerOy  answer,  *47. 
of  genuineness  of  instrument  by  plaintiff,  448. 
of  service  of  summons,  415.  a^***^   aaq. 

•when  genuineness  of  instrument  not  admitted,  44^.. 

ADVEBSE  CLAM.  ^^^.^^  ^^  determine.  788. 

to  personal  property,  action  to  determine,  1050. 

ADVERSE  PaAcY.      ^     .        ._.  * 

on  appeal,  who  is,  ao». 

in  intervention,  3C3.  ^,      ,  .^ .   .^^^ 

•when  notified  to  produce  written  instrument,  19W. 

ADVEBSE  POSSESSION. 

S^cwSSJ-rSt ^S-lnstmment,  wto  aeemed,  J«24. 

to  legal  title,  must  bo  shown,  323. 
what  constitutes,  325. 

AFFIDAVITS.  ^^^„ 

definition  of,  2003. 

may  be  used,  for  what,  2009. 

before  whom  to  be  taken,  .2012. 

S^foro  whom  taken  within  United  States,  2018. 

betorcj  whom  taken  in  foreign  countiy  or  state,  20U. 

certificate  required  to  foreign  affidavit,  2015. 

for  arrest  of  judgment  debtor,  715.  ♦ 

for  attachment,  what  to  state,  o38. 

for  attachment  against  steamer,  boat  or  Teasel,  817^ 

for  a  contempt,  1211. 

lor  an  injunction,  527. 

for  judgment  by  confession,  1133. 

for  mandate,  requisites  of,  1087. 

for  prohibition,  1103. 

for  order  to  allow  amendment,  47d. 

fororderof  arrest,  481.  ^    «-« 

for  Older  of  arrest  in  justices*  court,  862 

for  order  to  examine  imprisoned  witness,  19W. 

for  postponement  of  action,  695. 

for  postponement  in  justices'  courts,  870.  /       . 

for  publication  of  summons,  412. 

for  pubUcation  in  partition  suits,  767. 
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Afftdavlts  for  review,  wlnii  ami  hj  -vrham  m»d6.  §  1069. 

for  submitiiug  Ci.ntrovepsy  without  action,  ll;i8. 

Inprocfi'din^s  to  contest  clcciicn,  11.6. 

in  proceediiigij  io  contest  edmiiiistratoi-'s  bond,  1S94. 

in  proceedings  against  joint  debtors,  991. 

in  proceedings  to  try  right  of  office,  804. 

in  proceedings  to  pi  rpetua  e  testimony,  2084. 

in  repkviu  where  delivery  is  claim  d,  610. 

may  he  taken  by  judicial  ofticeis,  179. 

of  cone  almei  t  er  materiality  cf  witness,  1988. 

ot  copla  and  d  sbursements,  1033. 

of  justiiicatiou  ef  bail.  495. 

of  mavjUvrb'  claim  of  w;  g<  s,  §25. 

of  notice,  of  fili  g  awt  rd,  I28G. 

of  plaintiff  denj  ing  <  xocution  of  instiminent.  4481 

of  property  due  judgment  debtor,  717. 

of  solo  trader.  1818. 

of  service  and  mailing  of  notices,  1S06. 

of  return  of  hunimons.  410. 

of  service  of  summons.  416. 

of  sureties  on  bttuds,  1057. 

of  publication,  what  to  sp(»cify,  201C 

of  publication,  where  filed,  2. 11. 

of  tiUo  to  property  claimed  by  third  ptti'ty,  619. 

of  witness  for  excnerati  n  from  contempt,  20C9. 

on  application  f  r  writ  of  review,  1069. 

on  application  for  iu junction,  62G. 

on  application  to  perpetuate  tebtimony,  !2034. 

ou  claim  and  delivery,  510. 

ou  motion  for  conti  juance,  595. 

on  motion  to  dissjlvo  injunction,  632. 

on  motion  for  a  new  trial,  whc  •  to  be  filed  and  served^  658* 

on  objections  to  appointment  of  releree,  c4J. 

on  submisplon  of  controversy,  ll38. 

service  of  copy,  in  arrest,  484. 

service  of,  in  replevin,  012. 

service  of,  in  injunction,  527. 

to  accompany  Hummous  against  judgment  debtor^  991.         • 

to  be  filed  by  sheriff  in  replevin,  520. 

to  bill  of  costs,  1033. 

to  co^^pel  judgment  debtor  to  answer,  715. 

to  complaint  f'T  injntiction.  527. 

to  copy  <  f  assignment  to  redemptioner,  705« 

to  di8Chari:;o  attachment,  557. 

to  dissolve  injunction,  532. 

to  oppose  discharge  of  attachment,  657. 

to  oppose  dissolution  of  injunction,  532. 

to  petition  to  obiain  further  security  from  ftdminifltrator,  1397. 

to  show  mi -"conduct  <ft  jury,  65/. 

to  vacate  order  of  arrest,  503. 

verifying  pleaUings,  446. 

when  afiiant  is  non-resident,  440. 

when  afiiant  is  a  corporation,  44G. 

when  state  is  a  party,  not  require'd,  446. 

when  valid  thougU  defective,  1046. 
AvsiBMATjcN,  equivalent  to  oath,  2097. 

o.a-p.— 57  ^ 
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AasMT.  appoinioMnt  oC  to  takasmpet^  ondigftrlhnrton.  f  1«9I. 
to  fwBlflli  bond  in  sacb  cam,  1692. 
liibUttyof;  oo  boudtf,  1095. 
to  reader  annual  account  to  probate  court,  1604. 
declaratiOiiii  of » 1870. 

effect  of  alienage  on  limitation  of  actiona,  86i. 

Alibnatioh.  _^^„       „_^ 

after  suit  commenced,  effect  of  in  partition,  768. 

afiirmative,  by  whom  must  be  proved,  18W. 

denials  of,  how  made,  437. 

in  anftwfcr  deemed  controverted,  462. 

iu  complaint  for  injunction,  what  essential,  63^ 

invioMiing*  agukist  joint  debtors,  993. 

irrelevant  to  be  stricken  out,  463. 

material,  what  are,  468. 

material  only  need  be  proved,  1867. 

to  be  liberally  constr«?d,  463. 

when  deemed  admitUXl,  462. 

when  deemed  controverted,  4ffil. 

who  to  adduce  proof  of,  1981. 

for  support  of  family  of  decedent,  14M»  *-* 

how  to  ue  paid,  1467. 

AMBiaUXTT. 

as  a  ground  for  demurrer,  iSiK 

Ambxpkbhts.  ^,  ,  ,-« 

after  demurrer  filed,  472. 
by  adding  or  striking  out  p^rty,  478. 
by  correctli.g  name  of  party,  478. 
mvtft  be  filed  and  served,  432. 

of  course,  472.  ; 

of  pr  cess,  128. 
terms  may  be  imposed,  473. 
to  complaint,  when  allowed,  464. 
to  complaint,  how  served,  i^%. 
to  pleadings  or  proceedings  generally,'478. 
to  pleadings  in  justices*  courts,  869* 
upon  affidavit  and  notice,  473. 

AMXOABLB  ACTIONS,  1138-1140.  -       -     .^  .^^,_  j^A 

another  action  pending  groimd  for  demaxr«r»4aik 
AMSWBB,  as  a  pleading,  422. 

amendment,  when  allowed,  464-472. 
by  whom  verified,  and  form  of  verification,  44»fc. 
copy  of  iust'Timent  in,  effect  of  pleading,  448. 
croBs^demands  in,  439. 
pountor  claim  in,  438.  .  .^  ^  ^^« 

defenses  in  must  be  separately  stated,  440, 
effect  of,  omission  to  set  up  counter  claim 
in  cases  for  contempt,  1217. 
in  libel  and  slander  suits,  461. 
lu  p-irtition  suits,  768. 
in  actions  to  quiet  title,  739. 
in  aciions  against  steamboats  and  vesfleu,  8Zi. 
>  irrelevant  or  redundant  matier  in,  468. 
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AiuMttr  in  iwooeedliig  retetive  to  escheatea  eistttes,  1 12ZL 
iBsue  raised  by,  688. 
issue  of  fact  raised  by,  690. 
in  actions  in  justices'  courts,  865. 

Judgment  on  failure  to,  686. 
n  .teriat  allegatious,  what  are,  463. 
may  be  made  to -part  of  complaint,  HQ^ 
may  be  filed  with  demurrer,  431. 
mtiy  contain  neveral  d«-feuBes,  440. 
must  be  ycrifled,  wheu,  446. 
of  joint  debtors,  after  judejment,  993* 
of  attorney  to  accusation,  -296. 
on  interyention,  385. 
pleading  judgmen%  456. 
pleadiug  conditions  precedent,  46T. 
pleading  a  private  stsitut  -,  469. 
supplemental  defined,  464. 
time  to  file  may  be  granted,  473. 
to  application  for  mandate,  K  89. 
to  amended  complaint,  432,860. 
to  be  filed  on  demurr^  r  overruled,  472. 
to  complaint  on  written  instrument,  447. 
to  mandamus.  1089-1094. 
what  to  contain,  437. 
want  of  verification,  what  admits,  446. 
when  defendant  must  file,  407. 
when  contains  new  matter,  437. 
when  may  be  stricken  out.  453. 
when  deemed  controverted,  462. 
who  need  not  verify,  446. 
Appeals  in  oenkbal. 

costs  on,  how  claimed,  1034. 

dismissal,  when  and  wh  n not  allowed,  964. 

dlsmisHal,  e£fect  of,  9'>5. 

from  what  may  be  taben,  939. 

from  county  cour  s,  how  and  when  taken.  939,966. 

from  d  strict  courts,  how  and  when  takon,  939.  963. 

from  pr-.ba-e  courts,  how  and  when  taken,  1713-1715,999. 

from  ordir  gmnting  or  refusing  new  trial,  939. 

from  ju  ^gment  ou  case  submitted,  1140. 

fiom  judgment  for  delivery  of  documents,  943. 

from  Judgment  for  executiuK  conveyance,  944. 

from  Judgment  for  sale  or  delivery  of  real  property,  946. 

from  judgment,  pap  ts  to  be  used  on,  950. 

ftom  or«ier,  papers  to  be  uned  on,  951. 

from  order  granting  or  refusing  new  trial,  papers  to-  De  used. 

952. 
ftom  judgment,  what  may  be  reviewed,  956. 
how  taken,  940. 

judgments  nnd  orders  not  final  when  maybe  appealed  from,  936. 
justification  of  su  etw  s,  proceedings  thereon  948. 
noticfl,  time  for  canh  t  l)e  extended,  1054. 
orders  outof  coutt  without  notice^  how  reviewed,  987. 
portie-i,  how  designated,  938. 

court,  959.       , 
papers  on,  bow  certified,  963. 
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Appeals  iA  general,  remedial  powers  of  appellate  court  on,  1 901. 

remitt  tur  to  be  certified  to  co  irt  b  low,  95B. 

stay  <  f  procee  >itig8,  when  effected,  946. 

undertaking  on,  041. 

undertaking  to  stay  proceedings,  942. 

undertaking  may  be  in  one  or  sev  ral  instruments*  MIT. 

undertaking  in  oas  s  not  spticifled,  949. 

A]*PEAI<3    FBOM  O  >UNTY  COUBT8. 

in  what  cases  may  be  taken,  966. 
Appxai.8  fbom  district  coubts. 

in  what  cases  may  be  taken,  963. 

what  orders  appealable,  963. 
Appkaus  fbom  pbobaie  coubts. 

costs  on,  1720. 

from  what  mav  be  tiken,  969. 

must  be  taken  within  sixty  days,  1715. 

provision  of  code  as  to  appeals  to  apply,  1714. 

reversal,  effect  of  on  acts  of  administraUxr,  97L 

under tiiking.  whn  not  required,  970. 

what  orders  appealable,  969. 
Appeals  to  county  coubts. 

from  judgment  of  Justices'  and  police  courts,  974^ 

sta'ement  od,  975. 

statement,  when  not  necessary,  976. 

cases  to  be  trunrtmitted.  977. 

undertaking,  justifi.-ation  of  sureties,'978. 

execution,  when  stayed,  979. 

review  on  appeal,  980. 

trial  on,  how  conducted.  980. 

judgment  on,  effect  of,  980. 
Appsabancb. 

bv  demurrer  or  answer,  1014. 

failure  of,  waives  findings,  634 

failure  of,  waives  jury,  631. 

failure  of,  in  justices'  courts,  884. 

oi  parties,  is  vraiver  t  f  notice,  iS06. 

voluntary,  waives  service  of  summonB,  416. 

waives  issuance  of  summons,  406. 

what  constitutes,  1014, 
AppXLLAin:. 

must  file  undertaking,  941. 

executors  and  administrators,  when  need  not  file,  9iA. 

must  furnish  papers,  950. 

wh  it  to  furnish,  on  appeal  from  order.  9!S0. 

what  to  furnish,  on  order  for  new  trial,  959, 

who  is,  938. 
Appellate  jubismction. 

of  supreme  court,  44. 

of  county  court,  86. 

AI'PBAISEB.  , 

may  be  appointed  at  chambers,  167. 

to  be  appoiuted  by  prob   e  coxirt.  97. 

who  a-e.*  and  by  whom  appointed,  1444. 

to  be  sworn.  1445. 

duty  of,  1445. 

appointment,  what  to  include,  1445. 
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Appnifler,  inventory  to  be  sigoed  by.  1 1M9. 
of  after  discovert-d  p  operty,  1451. 
daty  of  M  to  homestead,  1476. 
rpport  of,  c  n  bomestead,  1477. 
report,  how  conflrined,  1478. 
reappointment,  when  made,  1479. 
dnty  of,  as  to  common  property,  1483. 
new  appraisement,  when  to  be  made,  1481. 
appointment  of,  on  ebtate  of  ward,  1773. 

ASBIXRATION. 

what  may  be  submitted  to,  and  when,  1281. 

submission  to  be  in  writing,  1282. 

submission  entered  as  order  of  coKrt,  1283. 

revocation  of,  1288. 

powers  of  arbit  ators,  1284. 

majority  m  <y  decide  question,  1286. 

arbitrators  musi  be  sworn,  1286. 

must  all  meet,  1063. 

award  must  bo  In  writing,  1286. 

judgment  on  award,  when  entered,  1286. 

awu^  vacated  in  ce^ain  cases,  1287. 

court  may  modify  or  correct  awards,  1288. 

decision  on  motion  subject  to  appeal,  1289. 

judgment,  when  not  su  jcct  to  appeal,  1289. 

if  submission  to,  is  revoked,  measure  of  damage^  ^290. 
Abouiiemt. 

case  reserved  for,  when  to  be  brought  up, -666. 
Abbebt  akd  bail. 

afii(!avit  for  order  of  481. 

affidavit  in  justices'  courts,  862. 

arrest,  how  made,  485. 

bail,  aJlowance  of,  496. 

bail,  allowance  of  on  arrest  for-contelnpt,  1216. 

bail,  how  given,  487. 

bail  may  be  reduced,  C04. 

bail,  Uabllity  of.  490. 

bail,  substituted  for  deponit,  499. 

custodian  of  will  when  subject  to,  1301 

deposit  to  secure  discharge,  497, 

deposit,  when  to  be  refunded.  600. 

dciK'sit  to  be  imid  iilto  court,  498. 

discharge,  how  effected,  486. 

executio:i  in  action  on,  what  to  state,  682. 

exoneration  of  bail  by  death,  491. 

exoneration  by  rc-arrest,  488. 

for  refusal  to  obey  citation  in  probate  court,  146C. 

for  refusal  of  adminit^trutor  to  answer  on  oath,  1440 

for  forcible  i  ntry,  when  made,  11C8. 

for  contempt,  arr<>stwhen,  }214. 

in  what  (::;bes  arrest  muy  be  ;nade,  479. 

in  probate  court  for  cUibt  zzlement  of  estcte,  1460. 

ill  justiceb'  courts,  proceedings  on,  8C3i>866. 

justification  «f  bail.  495. 

liability  of  officer  for  arrest  of  witness,  when,  2069. 

notice  ( f  arrent  to  b3  given  plaintiff  in  justices'  court,  864. 

notice  of  justification  of  bail,  493. 


e^ .  INDEX. 

Arrest  and  bail,  no  arreBt  to  bo  made  except  imdat  code.  %  478. 
of  judgment  debtor,  715. 

of  usurper  of  v^ce,  when.  804.  *.    .4.  *« 

of  public  admiuibtrator,  for  refusal  to  Bubnui  to 

1734. 

order  of  arrest,  by  whom  made,  .480. 

order,  form  <  f .  and  return,  4ii3.  i 

order,  what  to  require,  483.  "^ 

order,  may  be  vacAted,  5v3,  004.  ' 

order,  how  Bei-ved,  484. 
of  witness  for  refusal  to  testifir,  1994. 

of  witness,  wh<-n  void,  20G8.  I 

proceedings  for.  iu  justices  court.  863. 
proceedinjisi  og  linst  sheriflf,  lor  escape,  502. 
qualifications  of  bail,  494. 
releasa  f  p«)ni.  ex  ?mpte  from  rearrest,  1153. 
sher  flf  liable  en  sm  escape,  £01. 
surrender  of  defendant  by  bail.  489. 
usurper  of  oflSce  may  be  arrested,  804. 
undertaking  of  plHintiff,  482. 
undertaking  cf  dcfeiviant  for  release,  492. 

witness,  wU<'n  exonerated  from.  24)67.  V 

witness,  when  entitled  to  discharge  from,  2070^ 

ASSAT  LT  AND  BATTEBY.  .       ,„t 

jurisdiction  of  justices'  cour  s,  117. 
ASSESSMENT  of  valuc  of  property  coudenmed.  1248. 
A86IONEK  may  sue,  3C8. 

AssiQNM.'ilN  I.  ^ 

of  accounts,  etc.,  3""-         ^    _  -.^  1 

not  to  prejudl  e  right  to  set-ofi,  3C8. .  1 

jiot  to  bar  counter  claim  in  answer,  439. 
rcdempti'oner  to  produce  sopy  of,  705. 
Associates  may  Le  sued  by  name  of  association,  389.  • 

AlTACHMENT.  .  ,  __^  ' 

action  on  undertaking  for  release,  553. 

adrainihtrator  hubject  10,  for  not  obeyyig  citatioa.  1627. 

afladavit  on.  what  to  show,  538. 

affidavit  in  ju  ti  es'  court,  8G6. 

affidavit,  for  dihcharge  of ,  657. 

applications  fi^r  discharge  of,  556.  .  1 

against  steamers  and  vessels,  817-823. 

claim  of  third  ijerson,  tr.'al  of  righ.s,  549< 

discharge  of,  for  irregultJrity.  55G. 

d  fendant  may  be  txamined  on  oath,  54&« 

form  of,  and  requirements,  C40  • 

^amishi  e  may  bo  examined  on  oath,  646. 

in  what  c:  ses  ibsued,  5;i7. 

in  justices'  courts,  provisions  to  apply*- 869. 

judgment,  how  satisfied,  550. 

judgment  for  defendant,  553.' 

instructions  to  sheriff  in  writing,  543. 

liabUity  of  parni&hee,  5^-     ,  ^        ^       „-„ 

mav  be  taken  out  for  lien  of  labor,  etc.,  1197. 

memorandum  to  be  fumishvd  by  garnishee,  546. 

of  n al  propt  it .  standing  in  defendant's  name,  642- 

of  real  i^roptrty  on  records  in  other  name,  542. 


no>KZ. 

Attachlbent^  of  -pfmontl  property,  S  542. 

or  8tock»,  and  shares  of  btocks,  542. 

of  debits  and  credits,  542. 

of  credits  in  hands  of  third  party,  544. 

property  ordered  to  be  sold,  648. 

proceeds  of  property,  how  upplied,  551.. 

released  upon  undertakluj?.  554. 

satisfaction  of  Tplaintiff 'a  claim,  560. 

several  writs  simultaneous,  540. 

sheriff  to  make  iiivento'  y,  546.     * 

sheriff  mgiy  se^U  per.shable  property,  547. 

sheriff  may  collect  debts,  547. 

to  compel  attendance  of  adminiKtrator,  may  issue,  144D. 

time  tuid  manner  of  executing  writ,  542. 

to  be  directed  to  sheriff,  5i0. 

undertaking,  effect  of,  53J). 

imdertaking  on,.relea8e  of,  540.  653. 

undertaking  on,  against  ste  mers,  818. 

what  w«gea  are  preietred  claims,  1206. 

wh  n  to  issue  for  a  contempt,  1212. 

when,  and  3)^hat.  casen  to  ij^bue,  537. 

what  subject  to  attachment,  541,  542. 

when  sheriff  to  return  writ,  5.>9. 

when  to  insue  against  steamt  rs,  813-819. 

when  to  bo  discharged,  555,  558. 

when  not  to  bo  discharged,  in  case  of  steamers,  825. 

writ,  to  whom  directed  f  om  ju-^uces'  court,  8^/8. 

Attendance,  of  witnesses  may  bo  compelled,  177. 

of  witnesses,  how  procured,  1985-1997. 

AnOBNEY. 

accuBflLtion  against  must  be  in  writing,  290. 

accusation  must  be  verified,  291, 

acts  which  subject  him  to  contempt,  1209. 

admission  to  practice,  how  effected,  275. 

answei:  to  accusation,  how  made,  294-296. 

appointment  by  court  for  absent  defendant,  413. 

appoimment  for  non-resident,  413, 

appointment  for  absentees  in  probate,  1718. 

appointment  on.  Cf)nte&t  of  probnto  of  will,  1307. 

appearance  of,  sufficient  proof  of  notice,  1718. 

appearance  of,  on  day  of  ti  ial, .  Qfi. 

cannot  bo  appointe.l  receiver,  when,  666. 

certificate  of  admission  of,  to  county  and  district  courts*  277. 

change  of,  in  actions,  284. 

citation,  to  answer  aeccusfitiou,  292. 

compensation  of,  1021. 

conviction  for  felony,  effect  of,  288. 

copy  of  amendment  8  to  be  served  on,  432. 

death  <  r  removal  of,  notice  required,  286. 

demurrer  of,  to  accusation,  295. 

exemi^t  from  jury  duty,  100. 

general  duties  of,  282. 

in  certain  cases  not  to  testify,  1881. 

Judgnieut  against  on  accusation,  299. 

license  of,  276. 

may  iusti*uct  sheriff  what  to  attach. 
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Attorney,  may  require  eheriff  to  take  property  in  ropisviB,  f  Ol. 

may  consent  to  waivo  jury,  631. 

may  waive  finding  of  facts,  634. 

measure  and  mode  of  compensation,  1021. 

notice  of  change  of,  in  action,  285. 

oath  of,  on  admission,  278. 

of  other  state  how  admitted,  279. 

penalty  for  practicing  without  lic<>nBe,  281« 

privileged  communications  of,  1881. 

proceedings  for  removal  of,  287-299. 

qualifications  necessary  for  admission,  27C 

reference  on  utcusation  against,  298. 

removal  and  suspension  of,  287. 

roU  of,  to  be  kept,  280.  ^    ,«,» 

service  of  payers  on,  to  he  made,  lOlo, 

trial  of,  on  accusation  filed,  t«97. 

who  may  practice  in  justices'  courts,  842. 

duty  of  in  proceedings  for  escheated  estatef,  IMd, 
need  not  verify  pleading,  446. 
may  bring  action  for  usurpation  of  office,  80SL 
AwABDs.     See  ABBIT&A.TI02(. 

Bail,  defendant  discharged  on  giving,  486. 

deposit  made  instead  of,  497. 

in  contempts,  1215. 

justification  of,  493-495. 

maybe  given  by  defendant  on  arrest,  487. 

may  surrender  defendant,  488. 

may  arrest  defendant.  489. 

may  be  exonerated,  491. 

may  be  examined  as  to  qualifications,  495.. 

qualifications  of,  494. 

substituting,  for  depostt.  499. 

to  be  given  by  usurper  of  office  or  irancnue,  wt. 

when  charged  on  undertaking,  489. 

when  finally  charged,  490. 

when  Bheriif  liable  as,  501.  .   -  «-« 

Baiuff  of  supreme  oourt,  how  appointed,  265» 

tenure  of  office,  266.  ^  ,,^« 

Bid.  at  ad  linistration  sal«,  how  received,  1649. 

what  amount  to  bo  bid,  1550. 
BibnsR,  refusal  lo  pay  bid  at  sale. 

pro  eedings  against,  696. 

judgmt  nt  and  proceedings,  695. 
BiLii  OF  items,  practice  on,  454. 
Bill  of  costs. 

verification  and  filing  of,  1033. 
Bill  of  SixcHAKOE.  ^^      ^__ 

notice  to  drawers  and  indorsers,  now  o<m8tniea,19DO« 

assigi^ment  of.  368. 

parties  joined  as  defendants,  381. 

Blank,  in  process  in  justices'  courts  to  be  flliea,  920. 

Boats,  liability  of,  liens  for,  813. 

damages  not  otherwise  provided  for,  814. 

complaint,  what  to  designate,  816. 
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Boftts,  siunmonfl,  how  eerved.  I  816. 

attachiucnt  may  iSKue,  817. 

iswuanco  of  writ,  818. 

writ,  how  directed,  819. 

release  of  w  it,  819. 

execution  of  writ,  8C0. 

appearance  and  defence,  821. 

pvuceediugs  how  conducted.  822. 

discbargoif  attachment  termt)  of,  833. 

Mlo  under  judgment,  824. 

pru<-eeds.  bow  dispoeed  of,  824. 

claim '  for  wages  preferred,  825, 

claims,  how  enforced,  825. 

claims,  how  proved,  826. 

no.ice  oc  sale,  827. 
BoHD  of  administrator  form  and  requialteB  of,  1388. 

separate  bunds  required  1001. 

not  void  on  first  recovery,  1392.   -^  --  -^ 

sureties  must  justify,  1L93.*-   t  O  t  / 

when  may  be  dibpeused  wtth,  1396. 

of  adm.*nistrator,  with  will  annexed  1426. 

of  purehasci'  at  <idministratf  r's  sale,  whenreqnirnd,  1537. 

action  on  admini<itrator's  b  jnd,  1C86. 

to  (X  cutorf>  b}  'listri  u(e>  s  cf  estate,  1C61. 

suit  upon  dlstKbutt  es^  bund,  1CC2. 

of  agent  appointed  !«ir  abf^cut  dis'ributees,  1C99L 

of  pub  ic  admini-trator  on  special  letters,  1727. 

of  guardian,  coudi  ions  of,  1754. 

of  testamentary  guardian,  1758. 

of  guarcii..n  onsulo  of  property,  1788. 

new  bond  of  guardian,  when  i-equired,.1803. 

must  b«)  filed  action  on,  1804. 

provisions  of  code  to  apf  lyto.  1809. 
BooSs  containing  laws  prcsuiA  d  to  be  correct..  1900u 

of  science,  art  &c.,  as  evidence,  1936. 

of  records  of  wills  to  ba  kept,  1318. 

judgment  book  to  be  kept,  CC8. 

judgment  to  bo  entered  in  amicable  actiona  113Ql 

infe.pcction  may  be  <  rdc  ed  and  copy  given,  1000. 
Bkbach  or  PEACE,  jurisdiction  iu  actions  fur,  117. 
Bniij}i>io8. 

proceedings  to  enforce  liens  on,  1183-1199. 

what  public,  exempt  from  oxecut.'ou,  C£0. 
BuBDEN  OF  PBOOF,  on  whom  it  rests,  19ol,  1982. 

Calendab  causes  to  be  entered  on,  by  clerk.  693» 
Capacity,  want  of,  ground  for  demurrer,  430. 
Causes  <  'F  action. 

maybe  joined.  427. 

mubt  be  separately  stated,  427. 

where  laid,  392-096. 

misjoinder  of,  grov.nd  for  demurrer,  430. 

inuf&c.eucy  of,  ground  for  demurrer.  430. 
Cebxificate. 

of  salo  of  T>^r8onal  property  under  exf  cution,  696* 

of  sale  of  Jlmmovable  peraomd  property,  699. 
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Certificate,  of  sale  of  rc<Ql  property,  |  700. 

what  most  show,  70J. 

duplicate  to  be  filed,  700. 

of  proof  of  lost  will,  1340. 

of  proof,  to  be  at  ached  to  will,  1317, 

of  service  of  snmmons,  415. 

of  cl  iTk  to  paperd  furnished  on  cppeal.  953. 

of  foreign  justice  to  transcript  of  docket,  1922« 

ofiQi  ial.  what  to  contain,  1023.    . 

oSBcial  seal  to  bo  uffixed  to.  1923. 

on  review,  what  to  be  certified,  1076. 

to  cl  limant  of  uncalled  for  (-state,  1C96. 
GEBTio&ini,  to  be  hereafter  known  as  review,  1067« 

See  Review 
CSbaxxknoes. 

peremptory,  four  allowed,  601. 

grounds  of,  for  cause,  002. 

for  cause,  how  tried,  C03. 

in  justices'  courts,  885. 

CHAMBFJtS. 

p  .wer  ot  supreme  justices  in,  46, 165 
•  of  district  judge  in,  166. 

of  county  judge  in,  166. 

of  probate  judge  in,  167, 1305. 

writs  of  review,  mandate  and  problbltioix,  may  be  Issned  in. 
1108. 
Change  of  names. 

application  for,  how  made,  1270. 

hearing  Application  and  remonstrance,  1278. 

jurisdiction  in  proc  edings  for,  1275. 

publication  required,  1276. 
Change  of  place  of  tbial. 

grounds  for,  397. 

where  cause  may  be  transferred  to,  398. 

transff  r  from  probate  court,  400. 

costs  on  transfer,  y99. 

in  jus  ices*  courts  833. 

on  disability  of  justice,  other  justice  may  sit,  922. 

not  to  be  changed  more  th'm  once,  834. 

where  cause  must  be  transferred  to,  835. 

proceedings  on;  in  justices'  courts,  836« 

effect  <  f  order  of  ju.-.tice  for,  837. 

transfer  to  district  court,  838. 
Chaboe  to  juby,  what  to  contain,  608. 
Chief  justice,  who  is,  41. 

CiTAlION. 

to  attorney  to  answer  accusation,  292. 

to  heirs  resident  in  county,  1304. 

to  executor  named  in  will.  1304. 

on  contest  of  will,  or  of  probate,  1328. 

on  contest  of  grant  of  letters,  1384. 

on  justification  of  sureties  in  probate,  1394. 

en  applicnfon  for  new  sureties,  1398-1402. 

on  application  for  release  of  hureties,  14n3. 

to  person  in  charge  of  dcce<lent'8proi)erty,  1469-14<n,. 

to  minor,  by  probate  judge,  1749. 


Citation,  of  execntom  or  administraton,  for  waite,  81 143T*llii. 

to  render  au  czbibit,  1623-1625. 

to  rendtran  account,  1628. 

to  pay  on  partition  bond,  1662. 

time  vt  service  and  roturo.  1711. 

when  issued,  1708. 

how  served,  1709, 1710. 
CiTT,  Bummons,  how  served  on,  411. 

need  not  give  uocurity  in  actions,  1068. 

dVlL  ACTIONS. 

for  re-1  property,  limitation  of,  315. 
may  bo  consolidated  on  lien.  1196. 
may  be  conHolidated  on  condemnation  of  land,  124S» 
how  commenced,  405. 
when  to  bo  commenced,  312. 
when  deemed  c.'mm(.nceJ,  360. 
whence  urise,  18. 
when  and  how  prosecated.  23. 
limitation  of  against  corporation,  369. 
limitation,  whera  cause  arises  ia  other  state,  361. 
how  commenced  in  po.ice  courts,  929. 

quoBtions  involved  in,  may  be  submitted  to  arbiizstitftt*  1281. 
Seo  Actions. 
Qlums,  by  third  person  in  replevin,  619. 
by  third  person  in  attachment,  649. 
1^  third  person  n  execution,  689. 
of  lienhoMer,  when  to  be  filed,  1187. 
for  wages  of  mariner,  pref.'rred,  826. 
adverse  for  personal  property,  1050. 
adverse  for  real  property,  738. 

0L6IM.  AMD  DEXZVEBT. 

delivery,  when  to  be  claimed,  509. 
affidavit  and  its  requirements,  610. 
requisition  to  sheriff,  611. 
Becurity  on  part  of  plaintiff;  612. 
■ervice  of  p  ocess,  612. 
undertaking  of  plidntiff,  512. 
jnskfication  of  sureties,  513. 
exceptions  to  sureties,  proceedings  on,  618. 
defendant,  when  entitled  to  re-delivery,  614 
Jusification  of  defendant's  sureties,  616. 
qoalificatioos  of  sureties,  616. 
concealed  property,  how  taken,  617. 
property,  bow  kept,  518. 
claim  by  third  party,  proceedings,  619. 
'   notice  of  claim  and  affulayit  to  be  iLed«  AUL 
undertaking,  action  on,  521. 
Judgment  on,  to  be  an  alternative,  667. 
limitation  of  action  in,  33a 
in  justices'  courts,  how  <  nforoed,  870. 
finding  of  jury  in  actions  for,  627. 
execution  on,  to  whom  issued,  687. 
execution,  what  to  recite,  682. 
judgment  in,  bow  enforced,  684. 
oostg  allowed  on  acttong  for,  1029» 


Qutna  asaxnst  estates,  when  must  be  presented    See  BtBuxaxf 

DECEASED  FEBSONS. 

Clerotkan  OB  PBiEST,  When  not  to  be  witneB8»  I  1881. 
Clebk. 

when  to  take  down  testimony,  1051. 

must  endorse  on  coaiplaint,  what,  406. 

must  keep  regis  er  of  actio.is,  1052. 

duty  of,  in  contested  elections.  1118. 

duty  of,  on  confession  of  judgment,  1134. 

duty  of,  on  submission  to  arbitrution,  1283. 

what  to  transmit  on  verdict  on  mandate,  1093. 

of  tribunal  to  return  writ  of  review  with  transcriiitylOTO. 

to  invest  proceeds  on  parti  ion  sales,  789. 

duty  of,  on  investment,  791. 
Clsbs  of  probate. 

to  file  and  record  certificate  of  proof,  131ft. 

to  file  petition  for  letters,  1371. 

io  post  notices,  1373. 

to  issue  citation,  1384. 

to  record  letters,  &c.,  1387, 1684, 1773. 

to  issue  letters,  1350, 1412. 

to  give  transcript  and  certificate,  l.*29. 

when  to  issue  subpoenas  and  ciUktiona*  1707, 1708.    . 

to  enter  claims  un  register,  1497. 

to  sign  citation,  1707. 
Code  of  civii.  pbocedube. 

existiag  actions,  how  affected  by,  6. 

how  divided,  1. 

limitation  of  actions  not  affected  by,  7. 

not  retroactive,  3. 

provisions  of,  applicable  to  enforcement  of  liens,  1198. 

provisions  of ,  effect  ou  existing  statutes,  6. 

provisions  appli  able  to  jist  ices'  courts,  869. 

provisions  of,  applicable  to  proceedings  for  condemxatiOD  of 
land,  1256. 

mle  of  construction  of,  4. 

terms,  how  employed,  8. 

when  to  take  effect,  2. 

Ck>MMENCBMENT  OF  ACTION. 

actions,  how  commenced,  405. 
summons,  issuance  of,  4')7. 
a  ias  summons,  whr^n  to  issue,  408. 
notice  to  b  ) filed  in  real  actions,  4v;9. 
in  police  courts,  929. 
Compensation. 

to  tenants  in  partition,  sales  to  be  mide,  7T8L 

to  bo  fixed  by  courts  in  s:ich  cases,  779. 

to  owner,  on  condemnation  '^f  land,  1249. 

on  unequal  partition  of  land.  792. 

of  appraisers  iu  probate,  1441. 

of  referee  in  probate,  1503, 1636. 

of  executor  by  will,  1616. 

renunciation  of  same.  1616. 

further  a.lowance,  1618. 

of  agent  of  absentee  on  partition,  1093. 

of  guardians,  1776. 
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Ck>aiPi.AiNT,  M  ApIndiDg,  8  422. 

first  pleading  iu  action, 425. 
amendmentH  to,  to  be  filed  sndMryed,  432. 
causeB  of  action  which  may  be  Joined,  427. 
cauiKS  of  action  muBt  be  separately  Btatt>dr42I. 
conditions  precedent,  how  pleaded  in,  i57. 
demand  for  relief,  426. 
for  Injtinction,  muBt  be  Tcrifled,  627. 
1q  jaaticea'  coiurta,  what  to  contain,  853. 
Indorsement  of  clerk  to  be  made  on,  406. 
in  foreJtile  entry  and  detainer,  1166. 
in  action -t  against  steamers  or  boats,  815. 
in  actions  for  usurpation  of  office,  804. 
in  actions  for  partition,  763. 
in  proceedings  for  condemnation  of  land,  1243. 
on  applicaifbn  for  yoluutaiy  disaolatioii  dC  corpoTatioil»  I2t28« 
part  of  judgment  roll,  670. 
Berrice  to  be  made  of  copy  of,  410. 
statement  of  cause  of  action,  how  made,  426. 
statement  in  proceedings  tooontesc  electioni\>.lllfiL 
supplemental,  whon  may  be  made,  464. 
to  be  amended  in  certain  cases,  1173, 
what  to.  contain,  426. 
OoMPBOMiSB,  offer  of  defendant  to,  997. 
proceedings  on  ciler  to,  99f . 
of  debt  ^uo  estate  of  decedent,  1988. 
of  debt  due  estate  of  ward,  17o9. 

COMPUTATION  OF  IDUB,  hOW  UUdo,  11. 

\    time  of  performance  of  act  may  be  extended,  1054. 
OoNOKALBD,  property,  possession  of,  how  demandedi  617. 

defendiant,  service  how  made  on,  412. 

witness,  subpoena,  how  served  on,  1988. 
OoNOLUSiVB  LviDEMos,  defined,  18J7. 

how  restricted,  1978. 
CtoxfDSMNATiON  ov  i.Ain>.    See  Emzkcmt  DoMAiir. 
Condition  pbecbdkmt,  perfonnance  of,  how  pleadrd,467. 
OoiiTBssioN  OF  JUDGMENT,  may  be  made  for  debt  due  or  lot  oontiii*- 
gent  liaUUty,  1132. 

statement  on,  1133. 

filing  statement  and  entering  judgment,  1134. 

Jn  Justices*  court,  how  made,  1136. 

Jurisdiction  governed  by  amount  due,  1132j  ; 

CoNSANauiNiTT,  as  a  disqualification  in  a  judge.  170 

gcound  of  challenge  to  juror,  602. 

ground  of  objection  to  lefidree,  641. 
CtomouDATioN,  of  actions  for  liens,  1196. 

of  causes,  in  condemnation  of  lands.  1243. 

of  actions  when  may  be  ordered,  1048. 
OoirsTBUCTiON,  of  words  and  phraseB  in  code,  8. 
CkmzBMPT,  judicial  officers  may  punish  for,  178.  . 

second  application  for  order  deemed  a,  188;>  .-^ 

what  acts  or  omissions  are,  1209.  - ,  "W 

reentry  on  property  after  eviction,  1210.  •  W  > 

in  presence  of  court,  how  punished,  1211.  ^  > 

In  absence  of  court,  what  necessary  to  show,  12U. 

wunmt  may  issue  on  notiee  to  show  caufl^  laiS 

0*0,  P.— 5^ 


Ckntempt,  bail  may  be  giyen  by  party  amested  iot,  1 121S. 
duty  of  fiber  ff  <  n  err  at,  12i4. 
bail  bond,  form  and  concitions  of,  1216. 
officer  (o  retiir  i  Trarrant  end  Tmderta1fing»  121A». 
bearing  on  charge )  referred,  1217. 
judgment  and  pinalty  for,  1218. 
omissions,  how  punished,  1219. 

failure  to  appear  at  hearing,  proeeedJngs  iVi«oii«  Uad. 
illness  sufficient  <  zcuse  for  non-appearance,  1221. 
judgments  and  orders  in  casea  of,  are  final,  UjH. 
in  Jubtices  court(»,  acta  and  omiaaioiui  oonatltuting.  -cnniiier- 

ated,  900. 
i^  presence  of  Justice,  how  punished,  907. 
not  in  presence  of  JuKtice.  proceedings  on,  908. 
punishment,  measure  of,  in  justice's  court,  909. 
conviction  for,  to  be  entered  injustice's  docket,  910. 
provisions  of  ciido  as  to  Henrice  of  process  not  to  apply^lOHfi. 
refusal  to  obey  citation  in  probate  court  is  a,  USO,  li61« 

OOSTESTIMO  iXECnONS. 

who  may  c  n  es^-,  grounds  of,  1111. 

elections,  when  a'^nulled  f  r  irregnlarify,  1113. 

when  net  annulled  for  maloonduct,  1113. 

illegal  votes,  when  not  to  vitiate  eIectlon8»llLI« 

proceeding«i  on  content,  1115. 

statement  of  cause  of  contest,  1116. 

list  of  illegal  votes,  when  to  be  funushied.  UlC 

want  of  form  of  statement,  not  to  vitiaito,  1117. 

special  term  of  court  for  trial  of,  1118. 

citation  to  issue  to  respondent,  1119. 

witnesses,  attendance  how  enforced,  1120,i 

powers  of  court  in  proceedings  on,  1121. 

adjournment  may  be  ordered,  1121. 

rules  to  govern,  on  trial,  1122. 

decision  on  trial,  what  court  may  declaxe*  llSSi^ 

fees  of  officers  and  witnesses,  1  24. 

costs  in  proceedings,  who  liable  for,  112S. 

appeal  lies  ftom  decis'on  on,  1126. 

appeal  when  to  be  taken  within  ten  days,  1127. 
OoMTKSTiNa  pnoBATE.    See  Pbobatb  or  will. 
Ck>.NTiNVAKCE,  for  absence  of  teramony,  what  required,  605. 

in  proceedings  for  mandate,  when  may  be  ordered.  1090. 

not  allowed  on  amendment  of  complaint  in  locoible  eaber, 
1173. 

for  non  return  of  commission  to  take  testimony,  2037. 

costs  as  a  condition  for,  in  discretion  of  court,  1099. 

in  justice's  court,  when  may  be  ordered,  874. 

on  consent  of  parties,  876. 

on  application  of  either  party,  what  most  be  ahowiit  STS» 

affidavit,  when  required,  876. 
OomsAOTOBS,  lif^ns  which,  may  be  secured  by,  1183. 

See  LuBN,  emfoboemxiit  of. 
GoKTBACTS,  conditions  precedent  in,  how  pleaded*  467. 

express  or  implied,  may  be  united  in  comidaint,  437. 

attachment,  when  may  issue  in  actiona  on,  637. 
/  when  defendant  may  be  arrested  in  actiona  on,  479« 

^r       trial  by  jury,  how  waiTed  i&actiODS  on,  tSi, 
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Contracts,  jndgmpnt  1>y  detanlt  may  1>e  taken  in  action  on,  i  ff85. 

judij^ucntti  ingoid  coin,  when  m^y  bj  takjn  on,  6G7. 
CtoMXBXBUTioN,  may  DO  enfurceU  by  oae  of  Bovtiral  judgnuant  debton, 
•,0d. 

among  legatees  on  distribution  of  estate,  1564. 
CoNYENiKMCii,  Oi  wicuesses,  ground  for  change  of  venae,  397  ^ 

CtoMVEYANCB. 

judi  ial  officers  may  take  acknowl  dgment  of,  179. 

mort  ago  not  to  be  deemed  a,  711. 

of  land  0  i  execution  sale,  when  to  be  made,  703. 

of  laud  by  executors  and  udministrutcrs,  1597-1C07. 

and  sa  e  of  lands  to  pay  decedent's  deb;s,  1636-1676. 
OoBPOSATioKS,  pleadings,  i^cw  verified  by,  4^10. 

summons,  how  served  on,  411. 

appointment  of  receiver  in  insolvency  of,  664. 
CoBPOBATioNs,  DZtisoLUTioN  cF,  may  bo  voluntarily  difiSolTed»122T. 

appLcailon  fur,  what  to  cont^dn,  1223. 

application,  huw  signed  a  d  verified,  1229. 

filling  applicatic  n  and  publ  shing  notice,  1290. 

objcctioiitt  m  y  b3  filed,  1231. 

hearing  of  t.pplication,  1  32. 

Judgment  roll,  what  constitutes,  1233. 

appeal  lies  from  judgment,  1233. 

appointment  of  receiver  in  proceedings  upon,  66S. 
OoBBOBOUATivu  EVIDSKCE,  defined,  1839. 
Cosxs,  and  interest  must  bo  included  in  judgment,  1035. 

may  bo  imposed  as  a  condition  for  continuance,  1029« 

▼erificd  memorandum  of,  to  be  filed,  1033. 

fees  of  referees,  rata  allowed,  1028. 

fees  o t!  refer  jcs  may  be  apportioned  in  partition,  768. 

In  actions  for  wages  and  salaries  a  preferred  claim,  1206^ 
'In  proceedings  for  condemn;itiou  of  land,  1265. 

in  prococdiugs  to  contest  elections.  1124. 

In  actional  for  usuriiation  of  offl  e,  809. 

In  actions  by  or  again  t  administrator,  103L 

of  abHt  act  of  title  in  partition,  799. 

of  p  iiX  action  for  port  tion,  798. 

of  partition  as  a  lit  n,  796. 

of  appeal,  when  discretionary,  1027. 

on  appeal,  how  claimed  and  recovered,  1034. 

on  fiivolous  appeal,  damages  may  be  added,  957. 

on  disclaimer  in  actions  to  quiet  title,  739. 

on  SoV  ral  ac.ions  brought  un  a  bin  le  cause,  1023» 

on  review  other  than  by  appeal,   032. 

security  for,  when  may  beroquiro^l,  1036. 

eeciurity,  if  not  given,  action  wi  1  bo  dismissed.  103t. 

when  allowed,  of  course,  to  plaintitf,  1022.  ) 

when  allowed,  of  course,  to  defendant,  1024«   ^  -  .  ^ 

when  allowed  in  discretion  ot  court,  1025. 

when  to  bo  severed,  1026. 

when  teudcr  was  mode  before  suit,  10%. 

in  probato  proceedings,  by  whom  paid,  1720.. 

on  suit  for  claim  againnt  estate,  1503. 

on  app  ication  for  share  of  estate,  1601. 

on  action .  gainst  executor,  1509. 

on  trial  by  relerees  in  probate  prooeedtogs,  1506. 


Coita,  oo  ftppUcatioa  for  eaUe  of  wurdlB  estate,  I  ITW. 
on  cont.^in?  Tnlidity  or  pr»1nte  of  iviliU  43M, 
on  revosation  of  p.'obate  cf  will,  1-32. 
in  justice's  CDnrti,  when  allowed,  92A. 

CoumiXOBS  AT  UiW.     See  ATTOnstYH. 

CoTHTJEB  cuoM.  may  bo  demurred  to,  443. 

not  barred  by  death  or  assignment,  439. 

may  bo  set  np  by  defendant  on  answer,  437. 

omission  to  set  np,  cfTdct  of  in  jostice's  coniiB^ 

what  const.tntc8, 438. 

Jndg  nent  on,  G6C. 

findings  of  jnry  on,  628, 
CousTT,  Rommons,  how  sc?rTed  on,  41L 

eosts  in  actions  against,  how  jnid.  103^ 

need  not  giyo  security  inactions,  1058. 
OoiurrT  couBT,  to  bj  in  c  ch  connty,  82. 

to  hayc  seal,  14/,  149. 

Judges  of.  election  and  term  of  office,  83. 

Juris'iiction,  orignal  and  appellate,  84. 

original  jur  sdictiou,  cases  enumerated,  8S. 

appcllato  jurisdiction,  wh<<n  it  attaches,  8S. 

presumption  in  faYi>r  cf  judgments,  87. 

term4  of,  in  r.  spectiye  counties,  88. 

terms  to  b3  held  at  county  seat,  90. 

always  open  for  certain  purposes,  89. 

jurisdiitiou  i  i  to  'ciblo  i  ntry  and  detains,  1163. 

jurisdiction  in  dissolution  of  corporations,  1227. 

jurisdiction  in  proce  -dings  for  chan  je  of  names,  1275. 

powers  of,  in  proceedings  ti>  contest  elections,  1121. 

rules  to  goyeru  in  contest  cf  electlQUs,  1122. 

special  terms  of,  in  proceedings  to  contest  etectionai  U18k 

to  transmit  indictment  to  municipal  court,  106. 

statement  on  appeal  to,  975. 

what  may  bo  ruyiewed  on  appi*al  to,  960. 

proyisions  cf  codo  not  to  apply  to  apperi  to,  959. 
OousTY  JUDOK,  1  o  hoUl  couuty  court,  82. 

term  of  office  of,  83. 

may  hold  court  in  other  county,  161. 

to  bo  probate  judge,  95. 

power  of  at  chambers,  166. 

io  determine  suscessor  of  justice  of  peace,  918. 

when  to  hear  application  for  disdutrge  from  impriBQaEaneiit, 
1144. 
Comrrr  orFicEBs.  exempt  ttom.  jnry  duty,  200. 
CouBT  GOMMissio^TEB,  how  appointed,  258. 

powf-ra  of,  2j9. 

not  to  liayo  partner,  173. 

reference  may  b  )  made  to,  640. 

to  report  within  ten  days,  643. 

effect  of  findin-^s  of,  G4  ^ 

exceptions  to  findin  s,  reyiew  of,  6iSi« 
CoTTBXS  OF  JuancB,  ( numer::ted,  30. 

which  arc  courts  of  record.  31. 

for  trial  of  impeachments,  34. 

siitiogs  to  bo  publ  r,  124. 

exception  in  diyorce  cases,  125. 
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Oonrte  of  Justice,  powers  of,  8' 128. 

place  of  liolding  to  bo  provided,  144. 

place  of  holdiug.  when  may  be  changed,  142. 

to  have  seaiR,  147. 
Ck>XTBT8  OF  UECOBO,  What  courts  are,  31. 
GbsdibzliiT  of  wiTNKSs,  Collateral  facts  maybeinqulzed  Into,  1868. 

See  WiTMKss. 
dOCDiTOBs,  when  en  itied  to  administer,  1365. 

cannot  su<!  special  administrator,  1416. 

to  present  claims  against  estate,  time  when,  1493. 

proceedings  of,  on  prescntr.tion  of  claim.  1494-1604. 

may  apply  for  order  of  sale  of  estate,  i645. 

may  require  suits  brought  to  recover  property  of  estate,  1690. 

may  except  to  administettor't*  account ,  1635. 

entitled  to  dividend  on  insufficiency  of  estate,  1046. 

may  araent  to  deduction  on  <.'Outingent  claim,  1648. 

may  lAve  ezeoutiou  issued  upon  judgment  in  probate  oouxt, 
1C49. 

claim  of,  not  included  in  order  of  iiayment,  how  disposed  of, 
16  0. 
Cbimiitax«  Af-TioNS,  provlsions  for,  in  crimmal  code.  24. 
Oboss  demands,  not  barred  by  death  or  transfer,  439. 
CuBfULAxrvB  KTXDKNCK,  defined,  1833. 
OusxcPY,  of  ab'tract  of  title,  in  pa  tition,  799. 

of  will,  duty  01  cas  odian.  1*298. 

custodian  of  will,  when  subject  to  arrest,  13Q3« 

ciutodiau  of  public  writings,  duty  of,  1894. 

geeSHKBIFF. 

Damages,  relief  claimed  in  complaint,  426. 

when  to  be  ass  ssed  by  jury,  683. 

excessive,  ground  for  new  trial,  667. 

allowed  for  waste,  732. 

double,  awarded  in  proceedings  to  recover  -embedded  -estate, 
1460. 

irpbled,  in  actf ons  for  unlawful  entry  and  trespass,  -7361 

improvements  when  set  off,  to  claim  for,  741. 

iu  proeeedJugs  fur  mandate,  1095. 

in  proceedings  for  usu  pation  of  office,  807. 

for  neglect  to  retu  n  invtrntory  in  probate,  liSOu. 

for  mirtc  udnct  in  probate  srJe,  15  «1, 1572. 

on  appeal  ta^en  for  delay,  957. 

on  disbbedieiice  to  subpoena,  1992. 
DXAXH,  of  party  uot  to  abate  action,  383. 

not  to  b  r  counter  claim,  440. 

of  tattomey,  rdt^ppointment  to  be  made,  286. 

effect  of,  on  right  to  possession  of  land,  329. 

after  judgment,  not  to  btay  execution.  086. 

not  to  invalid:.' to  judgmi'Ut  in  partition,  >M, 

after  verdict,  judgment  may  be  renden/d,  C68» 

who  may  sue  for  injury  causing,  '41*-,  377. 

wages  in  ccse  cf,  a  p  eferri  d  claim,  1205. 

to  bo  reported  to  public  administrator,  1728. 
DSBZOB  OF  Di^BToit,  may  pay  claim  of  creditor,  716«  « 

examination  of,  how  conducted,  717. 

trial  of,  how  conducted,  718. 
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Debtor  of  debtor,  property,  bow  applied,  S  719. 

proceedings  on  denial  of  indebtedness,  720. 
DxBXS,  of  decedi  nts,  estate  to  be  listed,  1445, 1447, 14«. 

to  be  collected  by  exptutor  1581.  ,  --o* 

wben  may  be  compounded  and  compromlBoa,  1588. 

wben  executor  not  accountable  for,  1615. 

statement  of,  wben  to  ba  filed,  1512. 

payment  of  debts  of  decedent,  1643-1653, 
DSBTS  AND  CREDITS,  how  attached,  542. 

how  seized  on  execution,  688. 

may  be  collected  by  sheriflf  on  attachii)fint»  547. 
Decision,  of  court,  must  be  in  writing,  632. 

must  be  filed  within  twenty  days,  632. 

of  motion  for  a  new  trial,  000.  ..  ^.^  *«.• 

facts  and  conclusions  must  bo  separately  stateoU-oSS. 

exceptions  to,  when  may  h'  taken,  646. 

when  deemed  excepted  to,  647. 

when  subject  to  review  on  appeal,  956. 

on  motion  to  modify  awiird  is  final,  1289. 
DECLARATIONS,  of  partiCS,  how  far  binding  1848-1B64. 

of  parties,  when  may  b   proved,  H70. 

of  deoeiised  as  to  pedigree,  effect  of,  1853. 

SeeLviDENCB.  .  ^  ^  -,  m^ 

DEVAiTiiT  may  be  entered  on  failure  to  answer  unenofla  camfiUOA, 

when  judgmeT  t  to  be  rendered  on,  o«5. 

mandate,  not  granted  by,  1088. 

relief  to  be  awarded  to  plaintiff  on,  580. 
DETBCT,  of  parties,  ground  for  demurrer,  430.  . 

of  account,  f unlier  account  may  be  ordered, 454. 

in'pleadings,  when  disregarded,  476. 
Depicndant.    See  Parties.  ^  ^  ^^  ^  ..^ 

DKPENbES,  several  may  be  set  forth  in  answer,  441« 

must  be  separately  stated  m  answer,  441. 

when  plaintiffmay  demur  to,  443. 

when  founded  on  writt..  n  in8trument,j448.. 

in  actions  for  Ubtl  and  slander.  461 
Dbpinitions,  of  terms  end  phrases,  8. 

courts  lake  judicial  notice  of,  1875. 
See  jSviDENCB. 
Degrees  of  evidence,  enumerated,  1828. 
Delivery,  of  property  at  execution  sale,  nowmftae,  <)9o,0Wl. 
Demand,  of  bill  of  items,  how  and  when  made^454. 
Dekdbber,  must  specify  grounds,  431. 

may  accompany  answer,  431. 

not  waived  by  simultaneous  answer,  472. 

amendment  a  of  course  and  effect  of,  472. 

overruled,  efBett «  f  on  answer,  4 1 2. 

grounds  of,  to  petition  for  probate,  1312. 

grounds  of  generally,  430. 

may  bo  taken  to  part  of  pleading,  481.^ 

may  be  taken  lo  answer  in  mandate,  1091^ 

to  answer,  when  tob«3  take',*  443. 

to>accu8ation  i»  jTitnBt  attomiey,  295. 

objections,  wh"i  deemed  waived,  434  „ 

what  issues  are  laised  by,  639. 
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Demurrer,  when  def«iidlaiit  mry  demur,  9  430. 

in  justioes'  cou.ts,  854. 

prO(»eding8  on  in  justices'  eonrts,  858. 

to  amended  pleading,  when  to  bo  taken,  482,  860. 
DkxulL,  effect  of  falktr.)  to  deny.  463. 

mnxt  be  specific,  to  verified  complaint,  1^7. 
DKPOfiir,  to  secure  discharge  from  arrest,  486. 

may  be  made  instead  of  bail,  487. 

to  be  paid  into  court,  498. 

released,  on  givinfl  bail,  '99. 

bow  applied,  in  satisfaction  of  judgment^  <KX>» 

of  fees,  on-trial  of  rights  to  property,  689. 

of  summons,  in  post-office,  -il5. 

in  post-office,  on  seryice  by  mail,  1013. 

no  limita  ion  to  action  for  mon«>y  le  t  on— f&llowing  1 84S. 
DxFOsn  nr  coubt,  of  money  in  hands  of  trustee,  672. . 

to  be  placed  by  clerk  with  county  treasurer,  673^ 

order  for,  bow  enforced,  >74. 

of  surplus  money,  in  foreclosure  suits,  727. 

of  surplus,  otter  sale  of  steamer  or  boat,  828L 

on  substitution  of  new  defendant,  386, 

on  appeal,  9il-l>49. 

on  app3al,  may  bo  waiyed,  948. 

for  costs,  in  justices*  courts,  928. 
DzPOSixiONs,  depose,  term  defined,  8. 

definition  of  deposition,  2004. 

form  of  taking,  2006. 

when  m  \j  bo  used.  2019. 

of  witness  out  of  state,  vrhmi  taken,  2020. 

<a  witness  in  the  stace,  when  taken,  2021. 

of  witness  out  of  state,  how  taken,  2024. 

commisHion,  to  whom  to  issue,  2024. 

intern^fatorles,  when  to  ix>  pirepared,  2025. 

authority  and  du  iesof  commissioners,  *2026. 

non-return  of  commission,  whun  trial  will  bs  eonflilQsd^jSGSST. 

by  whom  may  bo  used,  2028. 

•f  witness  in  the  state,  before  whom  taken,  203lt 

how  taken,  and  by  whom  may  be  used,  20<Ki. 

when  may  bo  ezclud  d,  20J3. 

once  taken  may  bo  read  at  any  time,  2034. 

to  be  used  in  other  states,  2035. 

of  witness,  how  procured  upon  commfssion,  2096.^ 

how  procured  if  no  commission  issue,  20J7. 
.  when  may  be  token  without  commission,  2037. 

iestimony  of  witness,  how  taken.  2038. 

of  witness  may  be  taken  in  case  of  ac^ourmnentr  ^SUSi 
See  EviDENOB. 
DssoBXPTioN,  of  real  property  in  pleadings,  455. 
Deyisbb.    See  Pbobatk  or  will  ;  kstaij£8  or  "»^»*«Tp  nUOOUt 
DiBBOT  EviDENOE,  defined,  1831. 

what  sufficient  to  prove  facts,  1844. 
PiaABZ£.iTT,  not  tiMibato  action,  383. 

of  Justice,  proceedings  thereon,  922. 

when  to  be  availed  of,  357. 

when  two  or  more  exist,  338. 

See  AwATmwNT ;  lubxahox  or  AotfoMK 
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DxBBOBflEifEir's,  when  allowed  in  actions*  §  102L 
bill  of.  by  vihom  verified,  1033. 

DxtKJBABaE  FBOM  DCFIlIBOOTfEaT. 

of  persona  in  ciyil  actions,  1143. 
for  foilare  of  plaintiff  to  famish  weeJdy-sappatt;  HB^ 
notice  of  Application  for,  1144. 
service  of  notice,  1145. 
examination  of  prisoner  before  jndge,  ]14fi« 
interrogatories  may  b  :>  in  writing;  Ui7. 
OfiAh  to  be  administered,  1148. 
<nraer  of  disdiarge,  1149.  ' 

sncoessive  applications  for,  1160. 
when  final,  1161. 

judgment  may  be  enforced  against  estate,  1I{{3,- 
prisoner  not  subject  to  re-arrest  after,  1153. 
DiaoHABGE  OF  EZccoTOBs,  ffom  debt  dae  deoedent;  WJ^  lOB, 
ordsr  for,  1647. 
by  judgment  or  decree,  1697. 

See  EXECITTOBS  and  AOMIMlnTRATOBS. 

DjeoBETEON  OF  couBT,  on  allowonoe  of  cost8»  1025. 

costs  of  iqE>pott1,  when  in,  1027. 

costs  on  postponement  of  trial,  are  in,  1029. 

costs  on  proceedingd  for  condemnation  of  laud  in,  IVSL 

granting  stay,  under  writ.of  review  in,  1072. 

ordering  issacs  iu  mandate  to  be  tried  by  jury  in,  1090. 

evidence  on  collateral  questi3ns,  admitted  in,  1868. 

view  ly  jury  of  premises,  allowed  in,  1934. 

order  of  pr  jof  in,  2042. 

form  of  administering  oath,  in,  2095. 
DxamssAL,  of  action,  for  failure  to  furnish  BecaEit7-£ar  tiOBtS,  103T. 

"when  either  party  muy  take  a,  694. 

when  action  m  y  be  dism^jBsed,  631. 

of  appeal,  for  failure  to  fuKnish.papenit  9S4« 

of  appsal,  cffec:^  of,  95o. 

DxaOBBD^SHGE.     Boe  COSTEMPTS. 

Disqualifications,  of  judge,  170. 

of  judge  a  ground  fo.*  removal  of  cause,  391« 
execute  I-  may  qualify  on  removal  of,  1354. 
of  piobato  judge,  proceedings  on,  1430. 
of  jurors,  enumerated,  602. 
of  referee,  enumerated,  641. 

DlSTBZBimON.      Seo  ESTATi^  (  F  DECEASED  PKBBflWIk. 

DiBTBiCT  COUBT,  to  havo  %  sesl,  147,  149. 

to  bo  in  each  district,  65. 

ludge  of,  election  and  term  of  office.  66. 

terms,  where  to  be  held,  75. 

term  coniinued  till  business  complet?d».  7ft. 

terms  of  in  t .le  various  districts  58-74. 

iurisd'ction  of,  57. 

in  proceedings  relative  to  escheated  estates,  12M» 

Jurisdiction  ou  liens,  1191. 

in  coudoouiation  of  lands,  1243, 1247. 

power  of,  in  condemnation  of  lands,  1247. 

judipnents  and  orders  of,  may  ba  entered  in  vaoatioii,  78. 
I>iBXBioT  couBT  OF  Saobaxento,  juTlsdictUnL  !&  pruoeeding8"by 
claimant  of  escheated  eatate,  1272. 
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DZBTRIOT  JunoB,  election  and  term  of  office,  9  60> 

may  take  ackaowledgments  and  affidavits^  179. 

eligibility  to  office    157. 

not  to  act  aa  attorney  at  law>  172. 

power  of,  at  chambers,  166. 

residence  of,  in  8an  Francisco,  159. 

m;iy  hold  court  in  any  district,  ICO. 

to  reside  in  his  district,  1S8. 
B  e  JuDcm^ 
DnroBCK.    Sittings  urcourt  may  be  private  in,  t2Si, 
Docket,  of  judgment,  to  be  kept  by  clerk,  Hlh 

what  constitutes,  672. 

entries  in,  how  made,  672. 

to  be  open  for  public  inspection,  673. 

transcript  of,  may  be  filed  in  other  countiee,  674. 

satisfaction  of  Judgment,  to  be  enlered  in,  675. 

of  J  us:  ice  of  peace,  pleadings  to  be  entered  in,  SSLv 

of  JURtice,  what  to  conuin,  911. 

of  justice,  as  primary  evidence,  912. 

index  to  be  kept  by  justic  %  913.  . 

of  j  jstice,  to  be  delivered  to  successor,  914. 

proceedings,  on  office  becoming  vacant,  916. 

execution  may  issue  on,  916. 

transcript  of  docket,  of  foreign  justice  as  e^-idenee,  1931. 

tran&cnpt,  how  authenticated,  1922. 

copy  of,  to  be  produced  by  rcdemptioner,  705. 

£jsoxicsi«T.    Action  of,  not  prejudiced  by  allenatioPr  740. 

costs  aUowed  in  actions  of,  1022. 

claims  may  be  united  in  actions  of,  427.. 

findings  of  jury  in  actions  of,  625. 
Slbctxon,  of  supreme  justices,  40. 

of  district  judges,  56.  i 

of  county  judges,  83. 

of  prQbato  judge  of  San  Francisco,  96. 

of  municlpul  judge,  105. 

eligibility  to  judicial  office,  156, 157. 

contesting,  proceedings  thereon,  1111-1127. 

See  COKTESTINO  ELECTIONS. 

Embezzlement,  of  money,  a  ground  for  arrest,  -479.. 

of  estate  of  decedents,  1458-14G1 . 

letters  of  administration  may  be  revokcil  for,  J.fi20« 

of  property  of  ward,  1800. 
BmnxNT  i>OM.viN.    All  former  lawn  aooUahed,  1258. 

sode,  when  to  take  effjct,  1258.. 

definition  of.  1287. 

purposes  of  its  exercise,  1238. 

estates  which  may  be  aequi  ed  under,  1289. 

priva  c  property  defined,  classes  enumerated,.  1240* 

facts  to  bo  found  before  condemnation,  1241. 

parties  may  locate,  may  enter  thereon,  1242. 

jurisdiction  in  district  courts,  1243. 

complaint,  tontents  of,  1244. 

summons,  wha!;  to  contain ;  issuance  and  servicer  1246. 

tm8WT>r,  what  iO  show  and  how  verified,  1246. 

jurisdiction  to  regulate  crossings  and  common  use,  1247. 
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Sminent  domain,  wwrt  or  jury  to  Msess  damages,  I  -XSIS. 

compensation  and  measure  tliereof ,  1219. 

nevr  prooeodings  to  euro  defective  ttt]o^l260» 

payment  of  damages,  1251. 

injrment,  to  whom  made,  1262. 

fixml  order  of  condemnation,  what  to  nontaiw,  t^SSU 

order  when  filed,  title  vests,  1253. 

putting  plaintiff  in  possession  125i. 

costs  apportioned  in  discretion  of  court,  1256. 

rules  of  practice  in  proceeding  under,  1256. 

new  trial^  and  appeads,  pro  virions  of  code  toapply*  136T. 

construction  of  code  as  to,  1258. 
Ebbobs.    Immaterial  to  be  disregarded,  476. 

of  law,  ground  for  new  trial,  657. 
Escheated  ESTATES.  Proceedings  relative  to,  how^eocomeneed,  1209. 

receiver  of  rents  and  profits  may  he  appointed,  1270. 

appearance,  pleadings  and  trial,  1271. 

proceedings  by  claimant  of ,  1272. 
Estate  fob  ufb  ob  teabs.    How  set  off  in  partitioo»  TUk 
Estates  or  deceased  pebsoms. 

Inventory f  apprai$anknt  and  posttnton  aA. 

inventory  to  be  returned,  including  homesteads.  XOAm 

appraisement  and  paj  of  apprstsers,  XiA^ 

appraiaers,  by  whom  rt>polnted.  14A^ 

oath  of  appraisers,  1445. 

inventory,  how  made,  1446. 

inventory  to  account  for  money,  1440. 

if  all  money,  no  appraisement  necessary,  1416. 

daim  against  executor  to  be  included  in  inventory,  1447. 

discharge  of  debt  or  bequest  in  -viiU  to  be  included,  1448. 

appraisers  to  make  oath  to  inventory,  1449. 

revocation  of  letters  for  neglect  to  return  inreniarj^idtOm 

inventory  of,  after  discovered  property,  1451. 

administrator  and  executor  to  possess  estate,  1462. 

to  deliver  estate  to  heirs  and  devisees,  when,  1453. 
JBmbegdement  and  narrender  of  property  of.  * 

embezzlement  before  grant  of  letters  testamentary,  1468^ 

citation  to  issue  to  person  suspected,  1459. 

penalty  for  refusal  to  obey  citation,  1460. 

disclosures  may  be  compelled  by  imprisonment*  1460. 

liability  for  double  damages,  1460. 

Itersons  cntrustad  with  estate  ntay  be  dted  to  aooonat,.  1401. 
d^  provision  for  support  of  famxly, 

widow  and  minor  children  may  rraaaln  in  decedent's  bonse. 
1464. 

property  exempt  from  execution  rtft  apart  for  family  ii9%  1468. 

comt  or  judge  may  make  extra  allowance,  1466. 

payment  of  allowance  prefv  rred  to  other  charges,  1467. 

property  set  apart,  how  apportioned,  1468. 

estates,  when  to  go  to  wife  and  child,  1469. 

estates,  when  to  be  summarily  administered.  i409-. 

when  all  property  to  go  to  children,  1470. 
Of  the  hovuttead. 

rights  of  survivor  to  homestead,  1474. 

selected  and  recorded  homestead  to  be  set  tiff,  1^^ 

snbsisting  liens  to  be  paid  by  solvent  estate,  1476.    - 
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appraisers,  when  to  carve  out  of  original,  S  1476, 

report  of  appraisers  thereon,  1477. 

majority  and  minority  repor  s,  whlcli  conflrmedi  147T,. 

day  to  be  set  for  conmrmation  or  rcj  -ction,  1473, 

if  report  rejticted,  other  appr.;i8crs  to  bo  appointed,  1479. 

if  again  rejected,  partition  fiuit  to  be  brought,  1479. 

instead  of  dividing  humestead,  what  steps  nuiy  be  takes. 

1480. 
homestead,  when  may  be  petitioned  for,  148^, 
court  to  direct  partition  suit,  when,  1482. 
court  may  cause  appraisement  of  common  or  separate  prop- 
erty, 1483. 
new  appraisement,  when  ordered,  1484. 
public  sale  of  property,  when  may  bo  ordered,  1484. 
costs  of  proceedings,  to  whom  chargeable,  1485. 
BuccessorH  to  lights  of  homestead  owners,  powers  andti^^itB 

of,  1485. 
cer'ifled  copies  of  final  order  to  be  recordeo,  .1486. 
Cf  daims  against  Ihe  estate, 

notice  to  bo  given  to  creditors,  1490. 

notice,  how  given,  1490. 

removal  of  executor  for  neglect  to  give  notice*  1611.. 

time  ezTorusfled  in  notice,  149L 

copy  of  notice  and  affidavit  to  be  filed,  1492. 

time  wi.hin  which  to  present  claims,  1493. 

claims  to  bo  sworn  to,  interest,  1494. 

claim  may  be  presented  by  probate  Judge^l4ML 

allowance  to  ba  indorsed  on  cliUm,  1496 

rejection,  what  deemed,  1496. 

approved  claims  or  copies  to  be  filed,  1497. 

duty  of  clerk,  1497. 

claims  secured  by  liens,' how  described,  1497. 

r' Jected  claims,  when  to  b  ^  sued  for,  1498: 

claims  ba  red  l^  statute  not  to  be  allowed,  1499. 

examination  of  claimant  on  oath,  1499. 

claims  must  be  presented  before  suit,  1600. 

exceptions  as  to  liens,  1600. 

limitation  of  time,  how  affieoted  by  vacancy  of  admJniftntton, . 

1601. 
claims  in  actions  pending  before  oecease,  1603. 
part  allowanco  of  claim,  1503. 
Judgment  against  executor  equiTalent  to  auowsnce  of  claim, 

1604. 
execution  not  to  issue  after  deatn,  wnen,  1606. 
property  levied  on  may  be  sold,  proceeds,  how  applied,  JJS06. 
Judgment,  when  not  a  lien,  1606. 
doubtr«l  claims  may  be  referred,  1607. 
allowance  or  rejection  by  referee,  effect  of,  1507.. 
trial  by  refv  ree,  lirw  confirmed,  effect  of,  1608. 
costs  on  contest  cf,  liability  for,  1509. 
claim  of  executor  to  whom  presented,  1510. 
suit  by  executor  for  claim  rejected,  how  comxaeneed.  1610. 
executor  to  reti^m  statement  of,  1619. 
statement,  what  to  contaiUi  1612. 
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perwnlll  estate  flret  cbargeable  f or  debts.  I  1516. 
real  cBtate.vlien  to  bo  Bold.  1616. 
no  Bales  valid,  except  by  order  of  court,  1517. 
S^tmons  for  orders  of  sale,  «3\owiiig  reqmred.  1518. 
Sat  ono  petition,  order  and  sale  tojbe  had,  1619. 
perishable  and  depreciating  property  to  be  sold,  15ia. 
order  to  sell  personal  property,  1523. 
-Strtnership  Siterest  and  choses  in  action,  how  wld,  1824. 
order  of  iaale,  what  to  direct,  1526* 
-what  to  be  first  sold,  1525. 

sSe  of  personal  property  to  be  mafle  at  aaction,  16M. 
-mines  mav  bo  sold,  how,  1529. 
?et°t5)n  f  Jr?who  iay  file  and  what  to  con^in,  1630. 
or^^er  to  show  cause,  how  made  :  notice,  1531. 
order  of  sale  of  mines,  how  and  when  made,  15^. 
provisions  of  code  appUcable  to  sale  of  mines,  1533, 
iealestatemaybe  sold,  when,  1636. 
Tcrified  pefilion  for  sale,  what  to  contain,  1631. 
to  what  petition  may  refer,  1637. 
order  to  interested  persons  to  appear,  1538^^ 
order  to  thow  cause,  ma^t  be  previously  served,  ISS9. 

notice,  when  to  be  b«V®4' ^^^:  ^„  .  «.„ 
notice  to  be  dispensed  with,  when,  1RJ9. 

hearing  of  petidon  after  proof  of  srrvice,'  16W. 

presentation  of  claims  at  hearing,  16«). 

who  may  be  examined  at  hearing,  1541. 

court  may  authorize  Bale  of  nil  or  part  d,  lo43^ 

order  of  sale,  when  to  bo  made,  1543. 

order,  what  to  contain,  1544. 

sale  may  be  public  or  private,  1544. 

any  person  int<  rested  may  apply  for  ora«r,  1646. 

fonn  of  petitiMi  by  party  interested,  16«. 

executor  to  be  served  wit^  copy  of  order,' 1646. 

notice  of  sale  to  be  posted  and  pubUshed,  154T. 

time  and  place  of  sale,  1548. 

private  sale,  how  made ;  notice,  now  given,  ib&. 

bids,  where  and  how  recorded,  1549.  ^^^,^   ikra 

Snety  per  cent,  of  appraised  value  must  be  offered^  1560. 

Surchaio  money  on  credit  sale,  how  se^ired   1551. 

return  of  proceedings  on  sale  to  be  made,  1552. 

hearing  upon  return,  proceedinga^hereon,  1562. 

when  a  re-sale  may  be  ordered,  1652. 

objections  to  confirmation,  who  may  nle./Jo^-   ^  -^  -«. 

oSer  of  confirmation,  when  and  when  not  to  be  nudft,  1664. 

conveyance,  when  to  be  executfcd,  f  ^kk« 

order  of  confirmation,  what  to  state,  1556. 

sale,  where  may  be  postponed,  1557. 

notice  of  postponement  to  be  given,  1^68. 

sale  or  real  estate  to  pay  legacy,  1559. 

where  payment  of  debts  is  provided  for  by  will,  IWW-. 

sale  without  order,  when  may  be  made,  156L 

where  provision  by  will  is  insufficient,  1562. 

estate  subject  to  debts,  proportionate  l^*»Ml*y»^12^ 

contribution  among  legatees,  when  to  1»  hao.  iw». 


INDEX.  6d7 

XncAXBS  ov  DECBA8KD  pBBflom— iSoZes  ^hmI  ooMoesMnce  efpntpert^  ^f 
decedents. 

interest  iju  contract  for  purchase  of  lands  may  De  sold,  i  1665. 

conditions  of  sale  of  interest  in  contract,  1666. 

purchaser  lo  give  bond,  3567. 

assignment  of  c(mtract  on  confirmation  of  sale,  1568. 

sales  of  lands  under  mortgage  liens,  1669. 

holder  of  mortgage  or  lien  may  purchase,  1670. 

his  receipt  for  claim  a  valid  payment,  1670. 

administrator  or  executor  liable  for  misconduct  in  sale^  1671. 

liabi  ity  in  double  the  value  for  fraudulent  sale,  1672. 

limitation  of  actions  for  vacating  sale,  1573. 

minority  and  other  disability  to  avoid  limitation.  167i«. 

account  of  sale  to  be  returned,  1575. 

executor,  etc.,  not  to  be  purchaser,  1676. 
Cf  conveyance  of  real  estate  in  certain  cases. 

exociitors  to  complete  contracts  for  sale  of  real  estate,  1697. 

petition  for  couveyance  and  notice  of  beariog,  1698. 

interested  imrties  may  contest,  1599. 

conveyances,  when  ordered  to  be  made,  1600. 

execuU  >n  of  conveyance  ani  record,  how  enforoed,^160L 

rights  of  petitioner  to  enforce  contract,  1602. 

effect  of  conveyance,  1G03. 

effect  of  recording  ccpy  of  decree,  1604. 

recording  decree  not  to  super -icde  power  of  court,  1605k 

successors  to  party  having  right  to  conveyance,  1606. 

when  deer  e  to  direct  possession  given,  1607. 
Payment  of  debts  of. 

order  in  which  to  be  paid,  1643. 

where  property  iusufflcleut  to  pay  moirtgage,  1644. 

dividend,  when  to  be  paid,  1645. 

expanses  of  funeral  and  of  last  sickness  and  family  allowance, 
.  1C46. 

order  for  pajrment  of  debts  and  discharge  of  executor,  1647. 

provision  for  disputed  and  contingent  claims,  1648. 

after  decree,  executor  personally  liable,  1C49. 

claims  not  included  in  order,  how  dixp- sed  of,  1650t 

order  lor  paym^^nK  of  legacies  and  extension  of  timei«il651.. 

final  sccount   when  to  be  made,  1652. 

neglect  to  render  final  account,  how  treated,  1663. 
Pasiial  distribution  prior  tof.nal  scttUment  of, 

payment  of  legacies  upon  giving  bonds,  1668. 

notice  of  application  for  legacies,  1659. 

who  may  resist  application,  1660. 

decree,  to  require  bond,  which  must  be  given,  1661. 

decree  may  order  whole  or  part  of  share  delivered,  1661*. 

partition,  where  necessary,  how  made,  1C61. 

costs  to  bo  paid  by  applicant,  1661. 

order  of  payment  of  bond  and  suit  thereon,  166SLr 
J}iatribtUion  on  final  sMlement. 

distribution,  how  made  and  to  whom,  ,1665. 

what  the  decree  mut»t  contain,  lt.66. 

decree  of  distribution  final,  1666. 

distribution  when  decedent  was  foreign  resident,.  16674 

decree  to  be  made  only  after  notice,  1668. 

taxes  to  be  paid  before  disUibuUon,  1669^ 

Ct  0.  p.— 50  * 
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ElTAXES  or  SECBASED  pi5iUK>?rs— Z>ufr{&ut<on  andparHHiM.' 

partitloii  to  be  made  of  estate  in  common,  I  107S. 
'  petition  for  partition,  notice  thereof  to  be  Riven,  1676. 

eetAto  in  difTerent  counties,  how  divided,  1677. 

partition  after  some  heirs  hsvo  parted  with  thefr  intetest,  18^ 

shares  to  be  set  out  by  metes  and  bounds,  1679. 

whole  estate  may  be  assigned  to  one,  when,  1680. 

equality  of  partition  ;  payments  for,  by  whom  made«  1681. 

estate  may  be  sold  and  proc  eds  di^riboted,  1683. 

notice  before  partition,  to  whom  given,  1683. 

commissioners,  duties  of,  1683. 

commissioners,  to  report  and  partition  to  be  reooaxled.  1684. 

commissioners,  when  not  necessary  to  appoint,  1685. 

advancements  made  to  heirs,  how  heard  and  detonnined.  1666. 
Jffents  for  abserU  interested  partie$, 

court  may  appoint  agent  for  absentee,  1691. 

agent  to  give  bond,  compensation  of,  1692. 

unclaimed  estate,  how  disposed  of,  1693. 

real  and  personal  property  of  abs:>ntee,  when  to  bfr  BOld.  1604. 

Uability  of  agent  on  his  bond,  1695. 

certificate  to  claimant  of  money  in  tieasnry,«1606. 

Anal  settlement,  decree  and  discharge,  1697. 

discovery  of  property  after  final  settlement,  1698k 
See  EzEcuTOBs  Aim  adioiiisxbaxobs. 
BviDBNCB.    Definitions  of. 

judicial  evidence,  1823. 

{>roof,  182i. 
aw  of  evidence,  1825. 

original  evidence,  1829. 

secondary  evidence,  1890.' 

direct  evidence,  1831. 

indirect  evidence,  1832. 

indirect  evidence  classiAed,  ,199!^ 

primary  evidence,  1633. 

partial  evidence,'  1834. 

satisfactory  evidence,  1835. 

indispensable  evidence,  1836. 

conclusive  evidence,  1837. 

con<dusive  evidence,  how  resttfoted,  iCTBi. 

cumalative  evidence,  1838. 

corroborative  evidence,  1839. 

inference  defined,  1968. 

presumption  defined,  1959. 
Degree  of  proof. 

what  required  to  establish  fSict,.  IftM. 

kinds  of  evidence,  1827. 

degrees  of  evidence,  1828. 

one  witness,  when  sufficient  to  prove^ft  ftMtt,  1844. 
General  principles. 

direct  evidence,  what  sufficient  to  prove  a  fact,  1B44. 

testimony  confined  to  personal  knowledge,  1846. 

testimony  to.be  in  presence  of  persons  afifected,  1846. 

witness  presumed  to  speak  the  truth,  1847. 

presiunption,  how  repelled,  1847,  3061,  2062. 

6ne  person  not  affected  by  acts  of  another,  1848. 

declarations  of  predeoeswrs  in  title,  as,  1649. 
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declftTotlunti  which  ure  part  of  trannaction.  8  18'0. 

evid  ncor  laiiugtothirdpersou— primary,  when,  1851. 

declaration  of  decedent,  cvideDce  of  pedigree,  1832. 

dec  ar  tions  of  dec«ident  evidence  against  succeBaor.  1853. 

p^rt  of  trunsactii  ^n  proved,  the  whole  udmibtiible,  1854. 

contents  of  writing,  how  proved,  1855. 

agreement  in  writing,  deemeJ  the  whole,  185G. 

conntractlonof  writing,  relates  to  pkce,  1857. 

construction  of  statutes  and  iuhtnunents,  rule  of,  1858. 

intention  uf  1  gisla  ore  or  parlies  t  •  bo  pursued,  18^9. 

circunistancos  to  bo  considered,  1860. 

terms  to  bo  construed  by  general  accepta'ion,  1861. 

writtent  to  control  print  d  words,  in  bla  k  form,  1862 » 

persons  tikilled  to  decipher  characters   18C3. 

of  two  constructions,  whch  to  be  preferred,  1864. 

written  instrument  construe  I  ,as  Lnder6tooU  by  parties,  1860. 

construction  to  be  in  favor  I'f'natu  al  right,  18u6. 

mater. at  allegations  only,  need  bo  proved,  18  -7. 

evidence  to  bo  i  elevaut  to  question  iu  dispute,  18C8. 

evidtn  e  on  collateral  questions  in  dlKcreiion  of  court,  1868. 

afflmativo  al  egations  only  to  bo  proved.  1869. 

facts  which,  may  bo  proved  on  trial,  1870. 

judicial  notice,  of  what  facts  court  will  take.  1875. 
,Kindg  and  degrees  of  evidence. 

knowlf  dgo  of  court,  facts  within^  i875. 

of  witnesses.    Boo  Witnesses. 

of  writings.     See  Wbitimos  ;    Pdblio  Wbitznos  >    Fbttaxb 
Wbitikos. 

of  material  objects  presented  to  tne  senaes,  i954. 

when  an  inference  aris<>8,  19C0. 

presumptions,  when  may  bo  controverted.  1961. 

specification  of  conclusive  p  c&umptioiis,  1962. 

specification  of  controvertible  presmuptions,  1963. 

what  evidence  indif^pensable,  J9C7. 

peijury  and  treason,  evidence  required  to  prove»  1968. 
Sta^tU  of  frauds. 

will,  to  bo  in  writing.  1969. 

revocation  of  will,  what  required  to  prove,  1970. 

transfer  of  reel  property,  evidence  required,  1971,  1972. 

agreement  not  iu  writiug,  when  invalid,  1973. 

representation  as  to  credit  of  thitd  party,  1974 
J'toducticn  of  evidence. 

by  whom  to  bo  produced,  1981. 

writing  a  tcred,  who  tj  explain,  1982. 

mauncr  of  pr  duction — testimony,  how  taken,  2002. 

8eo  Affidavit  ;  Deposiiions  ;  £x  kination  uf  WnxOESSBS, 

means  of  production.  •  See  bUBP<£Ni,  WiTNEbSES. 
JSffect  of  evidence. 

Jury  to  Judgo  of,  2061. 

conclusivo  evidence.  Jury  not  to  Judge  effectof.  2061« 

to  bo  instructi  d  by  court  as  to,  20G1. 
JUsceUaneous  prt -visions  as  to  evidence. 

an  off(.r  cqaivdent  to  payment,  2074.  j 

whoever  puys  is  entitled  to  a  receipt,  2075. 

objectionii  to  t<Ader,  at  whiit  time  lo  be  taken,  2076.. 
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rules  tor  consf  ming  description  of  land,  f  2077. 

olbr  of  compromiso  no.  on  admissiou  of  debt,  20T8L 

confession  of  adultery,  eifect  of  in  iliTorce,  2^79. 

proceedings  to  perp<  tuate  testimony.    8co  TKtrriMinirw 

•dminiiotration  of  oaths  and  affirmations.    See  Oaxb. 

qnestions  of  fact  to  bo  decided  by  Jury,  2101. 

what  questlcns  to  bo  decid  d  by  court,  2102. 

ques  iuns  cf  facts  to  bo  decided  by  court  or  referees,  210S.  . 
BxAMZWATioii,  of  debtor  of  Judgment  debtor,  proceedings  in,  7lt. 

trial  of,  how  conducted,  718. 
SzAXZNA.ioN  OF  wi'NKns.    mtH  examination  deflned,  2008. 
•  order  of  proof,  how  regulated,  2042. 

when  witnesfik-s  nuy  be  excluded,  2C43.  ^ 

court  may  control  mode  of  interrogation,  2014. 

direct  and  crovs-ex  mination  defined,  24tf . 

leading  question  defin  d,  20i6. 

witnesu  may  refinsh  memory  by  notes,  when,  2bi7« 

cross-examination,  as  to  what,  2018. 

party  producing  not  allowed  to  lead  witness,  SOIO. 

Jitncsses,  when  and  how  txamiued,  20^. 
ow  impeached,  gene. al  reputation,  2051. 

impeachment  ht  witness,  Inconsistent  Btatements,  90GS«. 

eyidence  of  g.  oU  character,  when  allowed,  2053. 

writing  shown  to  witnews  subject  to  im»pQCtion,  30fil« 
Bee  WixNESSES. 
SzcoEPnoNs,  may  bo  token,  time  when,  mk. 

what  deemod  excepted  to,  647. 

form  of,  C48. 

io  bo  signed  by  Judge  and  filed  with  cleikr'MSL 

how  taken  on  notice  to  adverse  party,  65 J. 

after  judgment,  how  taken,  651. 

proceedin  ,'g  on  refusal  of  court  to  allow,  652. 

whe  o  ju  Jgo  ce  :ses  to  hnld  office,  file,  how  settled^ 68X- 

may  bo  taken  to  report  of  refe  .ee,  645. 

bill  of,  hecessary  on  motion  for  new  trial,  6&f. 

bill  of,  p  rt  of  Judgment  roll,  670. 

to  sureties  on  undertakings,  how  taken,  918 

to  sureties  in  replevin,  when  to  bo  taken,  618, 
EacoBssiVE  Damaoks,  as  groimd  for  new  trial,  057.4 
Ex^cunON.  within  what  timo  may  isbue,  681. 

who  may  issue,  farm  of,  what  to  reqiUre,  683> 

when  made  returnable,  683. 

money  judgmen  sand  others,  how  enforced,  684. 

execution  after  five  years,  when  allowed,  68S. 

when  may  tissue  after  daath  of  par.y,  686.       ^ 

how  and  to  whom  issued,  C87. 

what  liable  to  seizure  on,  088. 

propertynotoflfected  till  levy  made,  688. 

right  of  property  claimed  by  third  party,^howHlM 

deposit  of  fees  on  trial  of  right,  689. 
'  property  exempt  from,  690. 

writ  of,  how  cxi  cuted.  091. 

notice  of  sale  under,  how  given,  692. 

BcUing  without  notice,  penalty  attached*  693^ 

Mies,  how  conauctea,  694. 
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JEzecutioii,  who  may  not  be  purchaser  at  sale,  (  694. 
order  of  sale,  who  may  direct   694. 
xefuB  1  of  purchaser  to  ^uybid,  resale,  695. 
summary  proceeding  against  purchaser  refusing  to  paj,4IIM. 
liability  of  officer,  limitation  uf,  697. 
personal  property  capable  of  manual  delivery,  how  daliyexedt 

698. 
persoiial  property  not  capable,  how  deliyered,  699. 
real  property,  when  absolute  sale  .or  not,  700. 
when  not«  what  certificate  should  contain,  700. 
real  prop<Tty  sold,  by  whom  my  be  redeemed,  701. 
when  may  be  redeemed,  and  redemption  muncy.  702. 
successive  redemptions,  vrhen  may  bo  made,  703. 
notice  of  redemption  to  be  given  sheriff,  703. 
effect  of  redemption.  703. 

in  default  of  redemption,  conveyance  to  be  made.  703. 
on  redemption,  to  whom  payments  to  be  made,  704. 
redomptiooer,  what  must  do  to  red  em,  705. 
court  may  restndn  wjste,  pending  redemption,  706. 
on  good  c  use  hhown  id  junction  may  isbue,  745. 
rents  and  profits,  who  entitled  to,  707.  . 

eviction  after  purchase,  what  purchaser  may  recover,  708. 
when  judgment  to  be  revived,  7.  8. 

petition  for  revival  of  judgm'^nt,  how  and  by  wnom  made,  708. 
party  who  pays  more  than  his  share,  may  compel  contribur 

tlon.  709. 
Iffooeedings  supplementary  to  execution.  See  Supflemektabi 

Pbooeedxnos. 
against  steamers  and  boats,  proceeds  of  sale,  how  applied,  824* 
notice  of  sale  of  steamers  to  be  given,  827. 
stay  of,  on  appeal  to  county  court,  979. . 
from  justices'  courts,  within  whut  time  may  issoa,  901.' 
eontents  of  justices'  execution,  9^2. 
may  be  renewed  in  justices'  court,  903. 
duty  of  officer  receiving  exccutioh,  904. 
proceedings  pupplementary,  provisions  of  code  to  applj^  ^905. 
may  issue  against  married  women  in  forcible  entry,  1164. 
what  Wiges  are  preferred  claimE  under.  1206. 
XzBOUTOBS.    To  whom  letters  on  proved  wJl,  to  issue,  1349^ 
must  appear  and  qualify,  1349. 
wlu>  incompetent  to  serve  as,  1350. 
who  may  file  objections  to  granting  letters  to,  1351. 
marriage,  when  it  extinguishes  right  to  admibistei^  1381. 
executor  of  an  executor,  disability  of,  1353. 
absence  or  minority  of  co-executor  cffwCt  ot,  iSM. 
Acts  of  a  T  ortion  <'>f  executor  va  id,  1355. 
/?rra  of  letters  testamentsry,  1360. 
to  take  oath,  13B7. 
to  file  bonds,  1388. 
to  reeovd  letters,  etc.,  1387. 
power  of  court  to  auf^nd,  167. 
may  sue  without  j  ining  party  interested,  369« 
may  s  le  tcr  death  of  perhon,  377. 
renunciation  of  right  to  probate  by,  1801. 
transcript  of  proceedings,  evidence  of  cxesntorls  «iii]iocity. 

1429.    Soe  ExsotrroBs  asd  ADitmisiBAXOBs. 
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to  take  oath  and  fllo  bonds,-,  t  1387. 

1x)ndB  to  be  recorded,  1387. 

form  and  requirements  of  bond,  1388. 

additionul  bond,  when  required,  1389J 

conditions  cf,  1390. 

eaca  to  give  separate  bond,  1S91, 

Buccessiye  suits  on  bond  may  be  maintaineil,  1903.* 

sureties  must  justify  and  bonds  be  rpprovcd,  1999L 

requirement  of  Judge  on  deficient  bond,  1894. 

rignt  ceases  on  insufficient  security,  1395. 

bond,  -when  may  be  dispensed  with,  1396. 

further  bond  may  be  required,  1397. 

citati(  n  to  executor  to  show  cause,  1396. 

fiirther  security  may  be  ordered,  1399. 

reyocation  cf  letters  for  neglect  to  obey  order*.  litXW 

suspension  of  powers  of,  1401. 

power  of  court  to  suspend,  167. 

further  security  ordered  without  applicatioiir-14(Kh 

release  of  sureties,  1403. 

new  sureties,  order  of  release,  1404. 

forfeiture  of  letters  for  neglect  to  giye  new  siixetiefl»'1406w. 

application  to  be  determined,  when,  1406. 

letters  reyoked  on  will  subsequently  found,  1423. 

power  of  executor  in  such  case,  1424.    . 

when  colleagues  are  disqualified,  remaining-ezeootfli:.  eta;  <ok 

act,  1425. 
who  to  act  when  all  Incompetent,.  1426^ 
resignation  of,  when,  1427. 
court  to  appoint  successor,  1427. 
liability  of  out>goer,  1427. 
ill  acts  of,  yalid  till  power  is  reyoked,  1428. 
transcript  from  minutes  of  coiurt  as  eyidenoe'of  MitliOiriiy  of, 

1419. 
Removal  and  nupensions  Kn  certain  cate$, 

suspension  of  powers  of,  for  embezzlement,  1496« 
notice  to  bo  giyen  and  citation  to  appear,*  1487. 
who  may  api>car  on  herring,  1438. 

notice  to  absconding  executors ,  etc. ,  1439.  -i 

court  muy  compel  attendance,  1440. 
let:ers  reyoked  for  failuie  to  furnish  inyentory,  1460^ 
Cf  Hit  powers  and  duties  of. 

entitle  d  to  possession  of  all  decedent's  property,  1462^ 

to  take  possession  of  entire  estate,  1C81. 

may  sue  and  bo  sued  for  recoyery  of  property,  1682. 

may  sue  fur  embezzlement  prior  to  grant  of  letters,  1458.-. 

may  sue  for  posscHSion  of  estate,  1452. 

may  maintain  action « for  waste,  <  onyersion  and  trespass,  1683. 

may  be  sued  for  waste  or  trespass  of  decedent,  1584. 

actions  on  bond  of  execut  r  may  be  brought  by  another,  1686. 

what  executors  need  not  bo  parties,  1587. 

may  compound  with  debtor.  1588. 

may  rccoyer  property  fraudulently  disposed  of  by 

1589. 
when  not  bound  to  sue  for  such  property,  1690w 
disposition  of  estate  reooyered,  1581. 
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EzBOUTOBa  AUD  AoMiNiflTBATOBS— PoiMTt  and  duties  of. 
may  compieto.  contractn  of  sale  of  real  estate,  §  1C97. 
allowance  and  rejection  of  claims  bj.  See  £szAXi::s  cP  2>sc^a«sd 

•       PeBSONS. 

lAoibiCities  and  crnnpensation  of. 
when  personally  liable,  1C12. 
to  be  charged  with  all  estate,  1613. 
not  to  profit  or  loHe  by  estate,  1C14. 
for  uneoUtcted  debts  .without  fault,  1610. 
compensa  ion  of,  1616. 
not  to  purchase  cr.ims  against,  1617. 
commissions  allowed  to,  1618. 
Acoountinfj  and  settlnnents  by. 

to  re >Ier  exhibit,  when,  1622. 

citation  to  account  at  third  term,  1623. 

potitioii  for  citation  to  render  account,  1624. 

citation  to  account  on  application,  1625. 

objections  to  account,  who  may  file,  1626. 

attacjment  for  disobeying  citation,  1027. 

to  render  acoountn  at  cxpi.ation  of  torm,  1628. 

to  account  aftur  authority  revoked.  1629. 

revocation  of  letters  fo  neglect  to  account,  1630. 

to  produce  and  file  vouchers,  1631. 

vouchers,  wh  ,n  need  not  bo  produced,  1632. 

api>ointment  of  dayof  settlement,  notice  thereof.  1633. 

£inal  settlen^ent,  partition  and  distribu.ion  may  be  simiiUan- 

eons,  16J1. 
who  may  file  exceptions  to  account,  1635. 
what  matters  may  ba  contested  by  heirs,  1636. 
postponemqnt  of  hearing  in  contest  of  account,  1637. 
settlement  of  accounts,  when,  uud  when  not  conclusive,  1637. 
proof  of  notice  mus^  bo  made  before  settlement,  1638. 

Eersonal  liability  of,  £f tcr  decree  for  payment  of  debts,  1649. 
ability  for  failure  to  ^-ive  notice  for  presentation  of  clajm^ 
1050. 
final  account,  when  to  be  made,  1652. 
neglect  to  render  final  account,  how  treated,  1653. 
final  set  lement,  decree  and  discharge,  1697. 
costs  a  lowed  in  actions  by  and  against,  1931. 
on  appeal  security  may  bo  limited  or  modified,  946. 
Exemption.    Pioporty  exempt  from  execution, *G9  '. 

from  jury  duty,  who  ore  exempt,  200.    bee  ExECUTOB.  ; 

ExoNERATiu.v,  of  bail.    See  Assest  and  Bail. 
ExPEBxa.    Skilled  persons  may  decipher  characters,  1863^ 
facts  which  may  bo  proved  on  trial  by   1870, 
may  p"ovc  unwritten  1j.w  qf  sister  state,  1902. 
See  £vii>£NC£. 

^AOTS.  to  be  etftted  in  cdmplaint,  426.  j 

insni&cicn/:y  of,  ground  for  demurrer,  430.  i 

special  issues  not  made  by  pleadingB,  how  tried^  309  , 
degree  of  certa.nty  required  to  establish,  1820. 
what  f  :vcts  mcy  be  provei  on  trial,  18  «'0. 
issue  of,  how  it  ox  s^  s.  630. 

agreement  on.  on  suboiission  of  controversy,  1133. 
of  which  court  will  take  judicial  notice,  18/5. 
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FABMEB.V^operty  of,  exempt  from  exeenMon,  I  V90. 
Fatheq,  may  suo  for  seduction  of  daughter,  373. 

iday  sue  for  death  or  injury  of  child,  876. 

rank,  in  order  of  persons  entitled  to  administer,  186Bu-  -' 

entitled  to  guardianship  of  minor.  1751. 
Fees,  tender  of,  to  be  made  to  witness,  1987. 

of  attorney,  how  to  be  paid,  1021. 

of  referees,  1028. 

on  recording  mechanics'  lien,  1180. 
See  Costs. 
Fxonxious  NAME,  party  may  be  sued  by,  474. 

ignorance  of  real  name  to  bo  stated  in  complaint,  4TI.. 
FzHDXMOs.    Referees  to  report  within  twenty  days,  643. 

effect  of  findings  of  referees,  644. 

of  raferee,  may  bo  excepted  to,  646. 

of  fact,  how  waived.  634. 

must  be  in  writing  and  filed  within  twenty  dnys,  633. 

of  fact  and  conclusions  of  law,  must  be  sepun^ely  Bteted,  638 

bow  prt-pared,  636. 

practice  and  proceedings  on  ,.636. 

on  counter  claim,  626. 

on  claim  and  deliyery,  627. 

general  and  special  dcflnc'd,  624. 

when  genenl  or  special  may  be  given,  635. 
FnvES^  for  neglect  of  juror  ta  appear,  238. 

may  be  imposed  on  usurpation  of  office,  809^ 

lu:tions  for.  in  police  courts,  932. 

imposed  f  r  neglect  to  obey  mandate,  1097. 

imposed  for  contempts,  1218. 

imposed  on  ttate  officers,  how  enforced^  lOOtn 

See  FOBFEITURE. 

FtBX  EvraiNES,  exempt  fr  jm  execution^  690« 

FOFOtBLE  EMTBY  AND  DETAINEB. 

jurisdiction  in  actions  for,  85. 

Jurisdiction  in  county  cou-ts,  1163. 

treble  damages,  when  allowed,  785. 

forcible  entry  defined,  3 159. 

f  jrcible  detainer  defined,  1160. 

unlawful  detainer  defined.  1161. 

notices,  how  served  in,  1162. 

parties  defendant  in  actions  for,  1164«- 

parties  generally,  1165. 

complaint  in  actions  for,  1166. 

day  for  appearance  to  be  fixed,  1166. 

service  of  sum  nous  and  complains  1106»- 

summons,  form  and  service  of,  1167. 

practice.    (See  under  1178.) 

arrest,  order  for,  when  made,  1168. 

judgment  by  default  may  be  entered,  1169.  * 

de  endant  may  appear,  answer  or  demnr,  1170^ 

trial  may  be  by  jury,  1171. 

showing  required  of  plaintiff,  1172. 

what  defendant  may  show,  1172. 

complaint  must  be  amended,  when,  1178» 

verdict  and  judgment  in,  1174. 

complaint  and  answer  most  be  verified,  UTS 


906 

Forcible  entry  and  detainer,  appe*!  not  to  stagr  proceedinss  unleiB 
8o  directed,  §  11761 

rules  of  practice  and  procee'^ings  in,  1177. 
new  <  rials  iind  appeals  in,  1178. 

FOBXION  BEBIDBMT. 

summons,  how  served  on,  412. 
See  Albemteb. 
FotBECijosuBB     Place  cf  tr'al  in  actions  for,  392. 

proceedings  in  action  lor,  726. 

siirplutt  aiter  sale,  how  disposed  of,  727. 

proceedings  in  uctious  on  instalment  loons,  .728.. 

receiver  may  be  appointed  m,  564. 

remedy  by,  is  exclusive,  744. 

when  action  lies  against  decedent's  estate,  1500. 
See  Mo.TrQAG£. 
FoBXZOH  WILL.  proceedinijS  in  probate  of,  1322-1324. 

See  Will. 
FoBVEiTunE,  limitatiun  of  action  for,  340. 

pla£e  of  trial  in  actions  for,  b93. 

on  sale  under  execution,  without  notice,  693« 

liability  of  sheriff,  697. 

form  of  action,  307. 
Franchisjc,'  actions  for  usurpation  of,  802-809. 

See  Ususp.^TiON  uf  oitics. 
Frattd,  a  ground  fi>r  arr^'st,  479. 
Fbauds.    See  Stajxtte  or. 
FuBsrruBK.  exempt  from  execution,  690. 
Fobmahon  of  jvmt.    See  Juby. 

Oabnihhsx,  citation  to  issue  to,  545. 

memorandum  to  be  furnished  by,  646. 

when  liable  to  plantiff,  544. 

to  be  served  with  notice  of  attachment,  .543. 

property,  how  attached  in  hands  of,  542. 
See  Attachmknt. 
Oaxnishmekt.    See  Axtachmsnx. 
Gold  coin.    See  Judgment. 
GOVXB&0B,  to  appomt,  in  case  of  absence- or  iacaptcUy  df  judge, 

160, 1G2. 
Obadino.    See  Lip ns,  xnfobckmemt  of. 
Gbamp  juby,  to  inquire  into  public  o£Eenoe8,'85. 

when  to  ba  impanno  ed,  241. 

how  cons  itutt  d,  242. 

pannel.  how  filled,  242. 

proceedings  regulated  by  penal'code,  243. 
Obowcsto  timber,  ao  iun  fcr  tresspass  for  cutt'ng,  738. 
GUABDIAN  a<l  litem  of  infant  to  appear  in  actions,  372. 

how  appointed,  373. 

how  appointed  in  justices'  courts,  843. 

power  of  court,  how  affected  by  probate  act,  1759. 

OUABDIAN  AMD  WABD. 

appointment  of  guardian,  how  provided  for,.304. 
Guardians  of  minors. 

probate  judge  to  appoint,  when,  1747. 

petition  for  appointment,  1747. 

minor  may  nominate,  when,  and  when  not,  1748 
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OUABDIAV  AND  WARD— &«ar(KaiU  o/ IRtflOft. 

"VthcD.  minor  ovt  r  fourteen,  f  1749. 
~  nomination  by  miner  titer  fourteen,  1750. 

father  an  I  mother  entitled  to  appointment,  wbfill.  17SU 

mini  r  hcving  no  father  nor  mother,  1752. 

powcrH  and  cIutieH  of,  1753. 

Dond  cf ,  and  its  conditions,  1754. 

letti  rs  of,  form,  and  when  to  issue,  1754. 

order  appcinticg,  conditions  m.  y  bo  inserted  lxi,,1765'. 

letters  of,  and  bond  to  be  rcco  dcd,  17o(>. 

maiiittncnce  cf  mlror,  how  pn-vided  fcr,  1757. 

tebtamcutury  guardian  to  give  bond.  1758. 

powers  of  tt'tumeutary  guardian  limited,  175S. 

powers  of  coui-t  as  to  appointment  of  guardians  ftd  liteBOi.  how 
affected,  1769. 
Quardians  of  insane  and  incompetent  penons. 

vcrilled  petition,  wha  to  contain,  116'*. 

appointment  c  fter  hearing,  when  will  be  made,  1764. 

powers  unel  df.tif  s  of,  17u5. 
Powers  and  duties  of  gwirdians, 

to  pay  d(  bts  cf  ward  out  of  ward's  estate,  1768. 

to  1  ecovcr  debts  duo  ward  and  xtpreseut  him,  1709. 

to  manage  wanl's  estate,  1770. 

to  maintain  ward,  1770. 

to  sell  real  estate,  1770. 

maintenance  of  ward,  how  enforced,  1771. 

m^y  join  iu  asstnt  to  partition,  1772. 

mubt  return  inventory  of  ward's  estate,  1773, 

appraistrs  to  be  appointed,  1.73. 

proceedings,  on  oitcr  diBCOvere*i  cr  acquired  proper^,.  1778. 

mu  t  mi;ku  arnual  and  other  settlements,  1774. 

allowance  cf  accounts  ( f  joint  guardians,  1775. 

expenses  onel  compensation  of,  1776. 
Saie  of  pn  petty  and  disposition  of  proceeds. 

may  sell  property  iu  certain  cases,  i777. 

bale  cf  reitl  i  stuto  to  bu  made  on  order  of  court,  1778«- 

ax>plicacion  of  proceeds  cf  sale,  17«9. 

proc  cdti,  how  o  bo  iny<  sted,  1780. 

order  of  bale,  how  obtained,  1781. 

notice  ton  xt  of  kin,  how  given.  17^2. 

copy  of  order  to  bo  served,  cr  published,  1783 

on  written  const  nt,  notice  need  not  be  given,  1763. 

hearing  o'  application,  1784. 

who  may  be  examined  <  n  hearing,  1785. 

costs,  to  wh  m  to  be  awarded,  1786. 

order  t  f  sale,  what  to  specify,  1787. 

bond  to  b  ^  given  before  selliiig,  1788. 

proceedings  to  con  orm  to,  provisions  relatix^fiT  to  estetefrot 
deceas  d  persons,  1789. 

order  t-f  sale,  liuiitution  to,  1790. 

conditions  of  sale,  of  Cbtate  cf  minor  heirs,  1791. 

bend  and  mortg  t,'o  to  be  given  for  deftrrcd.paynlentB,  1791. 

probate  court  may  crdi  r  invustmei^t  of  money,  17&2. 
Nan^residntt  guardians  and  waiiis. 

guardians  ot  non-resident  persons,  1793. 

powers  and  duties  of,  1794. 
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OVABDIAN  Am)  WASD— iVbnresi^Teiit,  to glye bonds,  1 1795. 

to  what  guardianship  to  extend,  1796. 
removal  of  non-resident  ward'H  property,  JL797, 
notice,  and  p  oceew^gs  on  removal,  1798. 
order  of  removal  to  ba  mude,  1798. 
order,  a  diei-hargo  of  ijeruon  in  posseBsion,  1799. 
OenercU  and  miseeUaneous  provisions. 

examinatiou  of  pc-rsous  susi>ected  of  deirauding  or  eonotal- 

ing  ward's  estate,  1800. 
removal  and  resignation  of  guardian,  1801. 
surrender  of  ct»tute,  1801. 
•guardianship,  how  terminated,  1802. 
new  bond,  when  required,  1803. 
bond  to  bo  filed,  action  on,  1804. 
limitaiiofi  of  action  on  guardian's  bond,  1805. 
limitation,  fur  recov«  ry  of  projxirty  sold,  lb06. 
more  than  one  guardian  may  be  appointed,  1807. 
power  of  prob..ti)  judge  in  chambers,  1808, 
undertakings,  requisites  of,  1809. 

Hams  wbitino,  how  proved,  1948. 

evidesco  respecting,  how  given,  1944.  ,. 

compariso.  s  of.  how  made,  1945. 

entries  of  decedents  as  evidence,  1946. 

proof  of,  when  admitted  in  probate  of  -will,  1316. 
HxoHWATs,  damages,  for  trespass  on,  733. 

measure  of  damages,  734. 
Husband,  not  liable  for  debts  c.f  sole  trader,  1821. 

when  not  to  be  witnchs  against  wife,  1881 

when,  must  testify.  1882. 

when  to  be  J  ^ined  with  wife  as  party,  370. 
Householder,  property  of,  exempt  from  execution,  690. 
Habeas  corpus,  jurisdiction,  in  issuance  of  writ,  43,  57,  8ft. 
SOMXSTKAD.    Set  apart  to  survive  r,  1474, 1486. 
See  Estates  of  deceased  pebsoms. 

TmcATERiAi..    Errors,  may  be  disregarded,  475. 
Impeachment.    Court  for  trial  of,  how  composed,  35. 

jurisdictiou  of,  36^ 

officers  of  court,  37. 

trial,  provided  for  in  penal  code,  38. 
IKFBXSONMENT,  offcct  of ,  OH  limitation  of  actionB,.352. 

of  judgment  debtor,  when  may  be,  716. 

for  contempt  of  court,  1219. 

for  disobedience  of  mandate,  1097. 

Bee  Discharge  from  impaisonvemt. 
Improvements,  value  of,  whun  allowed  as  set  off,  741. 

estimation  ct  value  of,  in  em  In^'nt  domain,  1248. 

when  not  assessed  in  eminent  domain,  1249. 
Inadvertence,  rel  ef  from  by  amendnvsnt,  473. 
Indictments,  jurisdiction  of  county  court  on  trial  of,  85. 

what,  to  be  transmitted  to  muxiieipal  court,  106. 
Indirect  evidence,  defined,  1832. 

See  Evidence. 
Indispensable  i^vidence,  defined,  1836. 
See  £vn>EMC«, 
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ijiFAiiiT.  to  appear  by  gnardiaa,  8  872. 

effect  of  inftuicy,  on  limitation  of  actions,  362. 

summons,  how  served  en,  ill. 

one  yecr  after  removal  of  disability  given  to  infiBiit  to  con* 
tebt  probate  of  will,  1333. 

letters  of  administration  durarde  mmort  estate,  1364. 

sh&re  of,  on  partition,  to  be.)>aid  to  guardian,  793. 

sbare  of,  on  partition,  pecurltles  may  bo  taJren,  777. 

eff  *ct  cf  infancy,  on  claim  to  escheated  estates.  1272* 

who  entitled  to  guardianship  of,  1751. 
INFEBENCE,  defined,  1958.  ^ 

on  what  founded,  1960. 

IHJUKCTION. 

what  is  and  who  may  grant,  625. 

when  it  may  be  granted,  626. 

at  what  time,  may  bo  granted,  527. 

what  requin-d  to  obtain,  527. 

after  answer,  upon  notice,  628. 

security  required  upon,  629. 

order  to  show  cause,  530. 

to  suspend  business  of  corpontion,  how  and  by  whom  gnuii> 
ed,  031. 

motion  to  vacate  or  modify  applfeatoon,  how  macle»if32. 

wh  »  will  be  vacated,  63  J. 

to  restrain  injury  during  foreclosure,  '/46. 

to  r.  strain  injury  after  execution,  746. 

to  restrain  injury  during  probate,  1341. 
IiaruBiES,  kinds  of,  enumerated,  27. 

to  property,  defined,  28. 

to  p.rson  defii:ed,  29. 

claims  for,  may  bBinlted,  427. 

place  of  trial  in  ^ods  fur,  395,  882. 

liability  of  sceamers  and  vessels  for,  813. 

liability,  on  entry  for  survey  cf  land,  743. 

liability  for,  aftei|tole  on  execution,  746. 
ImAKB  PEBSONB,  whcu  guardian  may  be  appointed  fag,  1763; 

appointment  of,  on  hearing,  1764. 

powers  and  duties  of  guardians  of,  1765. 

guardians  to  recover  share  of,  on  partition,  794. 

3tnay  consent  to  partition  and  execute  release,  796. 

service  of  summons  on,  how  made,  411. 

cannot  be  witnesses,  1880. 
INSANTTY,  effect  of,  cu  limitation  of  actions,  362. 

effect  of,  on  claim  to  escheated  estates,  1272. 
Insolvency,  proceedings  under  statute  to  continue,  18S2. 

jurisdiction  of  county  court  in  actions  of,  86. 
Inspection  of  wbxtixgb,  refusal  of,  its  effect.  449. 

may  be  demanded,  1000. 

every  citizen  entitled  to  insiwct  and  copy  public  writings,  1893. 

party  insx>ecting  not  boimd  to  produce  writing  in  evidence, 
1939. 

docket  of  judgment  to  be  always  open  for  inspection;  OfS. 

produced  by  witness  to  refresh  his  memory,  2047. 

writing  shown  witness  may  be  inspected  by  adverse puty,  2064. 
iNeXBtJCTiONs  TO  juitY.    Charge,  what  to  state,  608. 

what  must  be  furnish^  on  request,  608. 
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InstmctloDR  to  jury,  sb  to  findings  of  fact.  1 625. 
jury  may  rt^tnr'i  for  further,  014. 
speciul,  huw  given,  6U9. 
aB  io  cvicU-ncc,  'i06l. 

IKSTBUMENTS  IS  WBITIMU.      SOO  PBTVATB  WRTrxyCM;-  WIU'ITJCK  HISTBU- 
MENTS. 

iHSUFFiciKNCY,  of  facfs,  ground  for  demurrer,  430. 

Of  evidcnop,  c^ound  for  new  trlMl,  657. 
iNSTTithKCTioN,  ch:<nge  <>f  plac  ■  of  h' tiding  con"t,  on  account  of,  142. 
Intkrest,  and  costs  f  mi  part  of  judgm  nt.  UYio. 
IsTKSPLEADBB,  otherpersun  may  bo  pubbt.tuted  for  defendant,  384. 

.  procecaingtf  on  anb-  titution.  384.  * 

IsTEBPRETEB,  wfaon  may  bH  sworn  in  actions,  lfi8i. 
Intuuvention.  V  hen  it  takcu  place,  and  huw  made,  387. 

parties  mav  be  brought  in,  387. 
iBBKorLARiTY,  of  pro€t^ding8,  ground  for  new  trial,  667. 

♦  fft-ct  of,  in  proi'eeduii^is  on  judicial  eal«',  708. 
IRRELETAKT  UATZEB,  may  be  stricken  out,  4.i3. 
]biT£&BooAT0BiEB,  Lnpexed  to  commission  to  take  testimony,  2025. 

Bee  EviDEN  e. 
Issues,  defiiiition— kinds  of,  688. 

of  law,  how  rained,  6  9. 

of  fact,  how  raicfeU,  590. 

of  law,  haw  tried,  6^1. 

of  fact,  how  tried,  592. 

of  law,  to  b  first  disposed  of,  692. 

cates  to  be  plm-ed  on  calen  ar,  593. 

parties  may  brlug.  to  trial,  504. 

po8tp<mement  of  trial  of,  695. 

proceedings  to  defeat  po8tponemeBt^96. 

in  partition  suits,  7J9.  * 

in  mandate,  when  may  be  trlfHl  l*..      -y,  1090L 

in  proceedin  s  aguinst  joiut  debtors,  9J4 

in  forcxblo  intry  and  detHiner,  1171, 

in  juuticps'  courts,  defined,  878.  ,^ 

of  law,  how  ra  8«-d,  879. 

of  fact,  how  raised,  880. 

of  law,  how  trfed,  881. 

of  f  ict,  how  tried,  882. 

trial  of  fact  by  jury,  how  waived,  631. 

how  waived  iu  justices'  courts,  86J. 

trial  of  issues  by  referees,  G;i8. 
See  Trlvl. 
Itrics  of  account,  need  not  be  set  out  in  pleadiog,  464* 

JoiMOER.    See  Pabties  ;  Causes  of  action. 
Joint  debtobs. 

proceedings  against,  parties  not  summoned  in  action 'flCUIry  be 
summoned  alter  jndjjment,  989. 

summon  j,  what  to  contain  aud  how  served,  990« 

affidavit  to  accompany  summons,  *j91. 

answer,  when  flU.d  aud  what  to  contain,  992, 

pleadings,  what  constitute,  993. 

issues,  how  trii  d,  994. 

verdict,  what  to  be,  994. 

Judgment,  where  some  of  sevenl  defendants  only  are' served, 
4J4. 
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Jnpox,  not  to  bare  pftrtner,  I  173. 

wben  disqualified  to  act.  170. 

wlicu  not  to  act  us  attorney,  171. 

certain  judges  not  to  act  us  attomej,  172. 

relievi-d  from  office,  to  ae.tle  exceptions,  6S3« 

may  be  a  witness,  1883. 
See  TxBM  or  offick. 
JnDeMXMT,  aga'!nst  wb  m  may  be  giyen,  678L 

against  attorney  at  law,  t<  r  suspensi  >n  or  xemOTal,  299. 

again»t  ono  of  several  debto  s,  costti  may  be  severed,  109S. 

against  one,  and  ac^Hon  prot^eed  t&  to  othe  s,  579. 

against  married  woman  in  forcible  entry,  1164. 

agaiuht  sheriff  for  ofQoial  acts,  conclusive  on  ftaretifiB^  UXSfik 

against  decedent,  when  not  a  lien,  160d. 

award,  when  it  has  effect  of.  128d. 

costs,  when  allowed  to  plaintiff,  1022. 

costs,  when  allowed  to  defendant,  1024. 

costs,  wheu  allowed  to  one  of  sever  1  dflfifWiflMlfa^  IflMk 

costs,  to  bo  included  on  judgment,  10^15. 

costs  on  appeal,  iu  discretion,  1027. 

county  courts,  always  open  to  render,  89. 

district  courts,  when  may  enter,  78. 

effect  <  f ,  upon  rights  of  p-urcies,  1908. 

effect  of,  against  discharged  prisoner,  1152« 

for  contemp%  final,  1222. 

final,  may  be  api>caled  from,  939. 

final,  in  distr^t  court -appeal  from,  968. 

bow  enforced,  after  five  years,  685. 

bow  plcadi  d,  456. 

bow  reviewed  ,1)36,  937. 

intere'^t  and  costs  to  be  included  in,  1035. 

in  supreme  court,  con«.  urrence  necessary,  47. 

memorandum  of  costs  to  be  lumisbed,  1033. 

modified  <  n  appeal,  costs  in  discretion,  1027. 

of  dismissal  and  nonsuit,  681. 

of  dismissal  against  non-resident,  lOaf . 

of  justices*  and  police  courts,  bow  appealed  f^rom,  974. 

on  appeid  from  inferior  court,  may  be  appealed  from, 

on  answer  filed,  relief  granted,  58*>. 

on  failure  to  answer,  reliff  granted,  580. 

on  failure  to  answer,  in  what  cases  granted*  58S. 

on  confession,  bow  entered.  1134. 

on  submission  of  controversy,  1139. 

on  the  merits  662. 

on  report  of  referee  in  partition,  766. 

on  review  of  case,  1075. 

on  review,  what  constitutes,  1077. 

on  api)eal,  part  of  judgment  roll,  958. 

on  appeal,  remittitur  to  be  certified  by  clerk,  958. 

renewal  of.  in  foreclosure,  on  eviction  of  purcluuMr,  708L 

satisfaction  of,  under  attachment,  550. 

supreme  court  always  open  to  render,. 48. 

supreme  court  tr  render  within  six  months,  note  nndeiML 

what  deemed  adjudged  on  former  judgment,  1911. 
I  what  rights  determined,  in  actions  for  usurpation,  808» 

when  reversed,  restitttti->n  to  be  made,  0»7. 
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Judgment, -w^en  concltulve,  §  1908. 

wlieu  conclusive  in  foreclosure,  72Q. 

what  treatment  of,  constitutea  contemptr  1209* 
Mcmner  of  giving  and  entering. 

book,  to  be  kept  by  clerk,  668. 

case  may  be  brought  for  argument,  665.  • 

dockt  t,  how  kept  and  contents  of,  072. 

docket,  to  be  open  f o  *  in 'pection,  G73. 

gold  coin  or  cuirency,  667. 

lien  of,  defljoed,  671. 

no  lien  on  estate  where  death  occurred  after  verdict,  lff06. 

roll,  whattoconsHtute,  670. 

satisfaction  of.  how  made,  675. 

trauKcript  of,  m«iv  be  filed  in  any  county,  674. 

to  be  entered  within  twenty-four  hou  s,  664. 

upon  death  after  verdict,  not  to  be  a  lien,  669. 

when  counter  claim  exceeds  demand,  666. 
Htparticular  fictions. 

in  replevin,  to  be  an  alternative,  667. 

in  g3neral,  what  is,  577. 

in  i>pecial  proceedings,  defined,  1061. 

in  a  -tions  to  quiet  tit.e,  740. 

in  furc'ble  entry  and  d^^tainer,  by  default*  1109l> 

in  forcible  entiy,  on  verdict,  1174. 

in  foreclosure,  726. 

in  actions  for  usurpation  of  office,  805. 

in  usurpation— fine  may  be  imposed,  809. 

in  partirion  su'ts,  759. 

tn.  partition,  effect  of,  767. 

in  partit j:on,  how  enforced,  684. 

in  election  contests,  1122. 

in  mandate,  to  b » granted,  1095» 

in  actions  for  enforcement  of  liens,  1192i. 

in  liens,  what  to  include,  1193. 

in  lienn,  rank  of  iiens,  1194. 

in  liens,  docketed  for  deficiency,  1195. 

in  proceedings  relative  to  escheated  estates,  127t« 

in  projeedinifs  to  contest  probate,  1314. 

in  proceedings  to  declare  wife  sole  tradec»  X817«. 

in  contempts,  fine  imposed,  1218. 
In  juUice^  cowts. 

on  confession  in  justices'  courts,  889. 
dismissal  in  justices'  courts,  899. 

on  verdict  in  justices'  courts,  891. 

on  demurrer  in  justices'  courts,  892. 

abstract  of.  in  justices'  c  >urts,  897. 

abstract  to  be  tiled  and  docketed.  898. 

cos  8,  allowed  in  justices'  courts,  896. 

docket  of  jut»tice,  effect «  f,  899. 

docket  not  a  lien  unless  abstract  is  recorded,  ^OOl 

exass  of.  remitted  to  save  jurisdiction  of  justice,  SHL 

on  trial  in  justices' co. iris,  b92. 

on  offer  to  compromise  in  justices'  courts,  895. 

wheu  defendant  hubjcct  to  arreist,  893. 
JVDOICBKT  Book,  to  b^  kept  by  clerk.  6ij8. 

:onfe6sion  of  Judgment  to  be  entered  in,  1134. 
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JtriKHCBirr  Debtor.    Execution  may  issue  ^agads8tt  -f  -682.. 

execution  after  death  of,  688. 

property  of,  ex.  mpt,  690. 

may  indicate  property  to  levy  oa,  691.. 

may  direct  order  of  sale,  694. 

may  redeem  property  sold,  when,  702. 

to  whom  payments  to  be  made,  704. 

supplementary  proceedings  agaiuHt,  714. 

may  be  imprison'  d,  when,  715. 

debtor  of  may  pay  creditors  claim,  716. 

may  be  punished  for  contempt^  721. 

earning  i  of,  when  exempt  from  execution,  690* 
Judgment  Boll.    Wjatto  contain,  670. 

to  contain  Judgment  on  appeal,  958. 

what  constitutes,  in  proceedings  for  dlABOlotiaiU  1233^- 
JuDiClAL  Days,  what  are,  133. 

nonjudicial  days,  134. 

See  A.DJOURKMENT. 

JUDIOTAL  Districts,  defined,  54. 
Judicial  Evidence,  defined,  1823. 
Judicial  Notice,  one  kind  of  eviflence,  1827. 

facts  of  which  court  will  take,  1875. 
Judicial  Officers,  in  general,  150. 

may  take  acknowledgments  and  affidaTits»139^ 

may  take  depositions  in  this  state,  2()31. 

exempt  from  jury  dury,  200. 

incidental  powers  and  (f^es  of,  J176. 

powers  of,  out  of  court, 

enumeration  of  powers, 

may  puniBh  for  contempt, 

what  acts  of,  are  contempts,  xm/9.      A.^>»r 

invested  with  pow'  rs  to  enforce  exmfiw  of  juzifidlMioii.  187« 
Judicial  Powers.    By  special  investmCTt,  190. 
JuDXCLiL  Record,  defined,  1904. 

how  authenticated,  as  evidence,  1905. 

of  foreign  country,  how  authenticated,  1906. 

oral  evidence  of,  ('f  foreign  country,  1907. 

effect  of  judgment  upon  rights,  1908. 

effect  of  judicial  orders,  when  conclusive.  1909L 

when  parties  to  be  deemed  the  same,  1910. 

what  deemed  adjudged  in,  lOll. 

where  siureties  bound,  principal  is  also,  193J2, 

of  foreign  state,  ltd  effect,  1913. 

of  court  of  admiralty,  1914. 

of  foreign  judgment,  its  rffect,  1915. 

manner  of  impeaching,  1916. 

Jurisdiction  required  to  sustain,  1917. 

justices'  judgment  in  other  state,  how  provedr  192L 
See  Lviduncb. 
Judicial  Beuedies,  defined,  20. 

how  divided,  21. 
JujosDicnoN.    Acquired  by  voluntary  appearance  416. 

of  judicial  olficcrs,  179. 

of  justices'  or  peace,  area  of  civil,  116. 

of  justices'   of   peace,  on   taking    acknowledgmentB,   «Bd 
afiidavits,  179. 
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Jnrisdicticn.  of  jn»tices  of  peace  iii  x)etit  Jure  ny  and  assault  and  iMt- 
tery,  g  117. 

in  proceedings  on  confession  of  Judgment,  1132. 

in  ia~olvency  cascH,  83. 

iu  cases  for  breuches  of  the  peace,  xl7. 

in  proceediug.s  for  change  of  names,  1275. 

in  proceediugr,  for  condemnation  of  laud,  1243. 

in  proceedings  relative  to  escheated  estates,  1269, 

may  be  carried  into  effect,  187. 

of  supreme  court,  42. 

of  district  court,  57. 

of  county  court,  85,  86. 

of  pro  .ate  court,  97,  1294. 

of  probate  court,  estate  in  several  counties,  1295. 

of  municipal  crimiuul  court,  106. 

of  justices' courts.  114-117. 

of  justices'  courts,  limited,  925. 

of  probate  court,  limited.  1294. 

want  of,  a  ground  for  dt^murrer.  430. 

want  of,  ground  for  impeachment  of  record,  1916k 

when  acquired,  41G. 

whac  required  to  sustain  record,  1917. 
tuaoR.    QaaliUcations  of,  wht^  competent,  198^ 

disqualification  of.  199. 

may  be  witness,  when,  1883. 

who  exempt  from  service  as,  200. 

discharge  of,  for  sickness  at  trial,  615. 

affidavit  of,  to  impeach  verdict,  657. 

who  may  be  excused,  201. 
Selecting  and  returning^  for  courts  of  record, 

list  of  persons  to  serve  as,  to  be  made,  204. 

selection,  how  made,  205. 

lists,  what  to  contain,  2i^. 

previous  service,  wh  n  to  exclude  from  Ust,  207. 

list  to  bo  placed  with  clerk.  208. 

duty  of  clerk  on  receiving  Ist,  209. 

regular  jurors  to  serve  one  year,  210. 
J}rawing—Time  and  manner  of. 

to  be  drawn  upon  order  of  judge,  214. 

number  to  be  drawn,  214. 

Judge  and  sheriff  to  be  notified  of  time,  215. 

sheriff  and  Jud^b  to  witness  drawing,  21G. 

drawing,  when  to  bo  adjouraed,  217. 

proceedings  iu  drawing,  when  to  be  had,  218. 

drawing,  how  conductedi,  219. 

after  adjournmfnt.  disposition  to  be  made  of  ballots*  220. 

copy  of  list  to  bo  furnished,  221. 
Manner  of  summoning  jurors. 

sheriff  how  t.>  summon,  225. 

court  may  order  drawing,  when,  «*5. 

when  jury  may  be  completed  from  bystanders,  227. 

Jurors  for  justices' ;  nd  police  courts,  by  whomsumnumed,  230. 

how  summoned   231. 

return  of  officer,  2  J2. 

Jiuics  of  inquest,  how  summoned,  235. 

obedience,  to  summons,  how  enforced,  238. 
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JuBT,  defined,  I  190. 

differ  nt  kinds  ot,  191 

for  trials,  defined,  192. 

for  trials,  of.  what  to  consist,  194. 

of  inquest,  defined,  195. 

when  grand  jnry  to  ha  impumcled,  241. 

grand  jury,  h  'W  constituted.  242. 

to  b3  impanneled  as  pr38cribed  in  penal  coiOy  343^ 

impanneliug  trial  jnry.  clerk  to  call  list,  2M. 

munnei'  of  imp  nneliug  trial  jury,  247. 

jury,  how  drawn,  CoO. 

challenges,  fonr  p^remptorT  allowed,  601. 

grounds  of  challenge  for  cause,  C02. 

challen^  for  cause,  how  tried,  C03. 

Jury  (o  im  sworn,  fo  m  of  oath,  C04. 

on  trial  ( f  right  of  property,  how  summoned.  689. 

how  obtained  in  contcbt  of  probate  of  will*  1313. 

how,  and  when  muy  bo  waived.  C31. 

how  waiy  din  jast  ices*  courts,  883. 

may  try  facts  not  la  issue,  when,  309. 

may  be  conducted  to  view  prox)crty,  010. 

may  tak   certain  papers  on  withdnwing,  Oia^ 

verdict  of.  what  is.  G24. 

when  may  correct  informal  yeriUct,  619. 
See  Findings  ;  Yi  B  ict. 
JUBiiOBs'  GouBT-s  to  bo  held  by  justice  of  peace,  113, 

election  of  justice  and  term  of  office,  119. 

clTil  jurisdiction  of.  114. 

jurisdiction  not  to  be  extended  to  trial  of  title,  IKL 

extent  ofcivil  jirisdiction  in  city  or  town,  116. 

jurisdiction  of  public  offense.^,  117. 

courts,  where  to  b  i  held— to  be  always  apea,  118. 
Place  of  trial  of  actions  in. 

in  what  township  or  city  m^y  be  comatenoed,  JBS3i 

pla,^^  muy  be  changed  in  certain  cases,  833. 

lim%..tion  on  right  t  >  change,  834. 

t:>  what  court  trannjerred,  855. 

proceedings  after  order  changing  venne,  836. 

effect  of  or  Jcr  changing  venuo,  837. 

transfer  of  cases  to  diutrict  court,  838. 
ActionSf  how  commenced  in. 

by  fllin:^  complaint  and  issuance  of  summonB,  839L 

summons  may  issue  within  a  year.  840. 

isisoance  of  summouH,  how  waived,  841. 

appearance,  by  attorney  or  in  person,  842. 

guar  lian,  how  appointed,  8i3. 

summons,  how  issued,  and  what  to  contain*  84ii 

timo  for  defendant  to  appear,  845. 

alias  BummouM,  when  may  issue,  846. 

several  alias,  may  hi  issued,  817. 

limitation  upon  time  of  service,  848. 

summons,  by  whom,  and  how  served.  BiSK 
hour  given  lor  appearance,  830. 
Pleadings  in 

form  of,  851. 

What  coustituies  the,  852. 
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J0sxicns'  oouien.^Pleadingt  m— complaint  defined.  I  6S3. 

when  demorrer  may  be  pat  in,  8J4. 

answer,  what  to  contain,  855. 

omiMion  to  set  up  counter  claim,  effect  of,  856. 

when  pUin  iff  may  demur  to  answer,  857. 

proceeding  on  demurrer,  858. 

amendment  of  pleadingd,  when  allowed»  839. 

costs  on  allowance  of  amendmc-nts.  when,  859. 

time  in  which  to  demur  or  answer  to  amended  plfiadingti,  860. 
Jnest  and  Bail 

order  of  arrest,  and  arrest  of  defendant,  861- 

afiftdavit  and  undertaking  for  order,  862. 

defendant  arr  jsced,  must  bo  t  *ken  before  justice^  863. 

officer  to  give  notice  to  plaintiff  of  arrest,  861. 

officer  to  detain  defendant,  865. 
Attachment. 

writ  to  iraue  upon  sffldaTlt,  866. 

undertaking  req  lired.  867. 

writ,  substance  of,  868. 

undertaking  may  b :  taken  by  officer,  868. 

provisions  applicable  to  JUMtices'  attachments,  860i 
Claim  and  ddivery. 

hoMT  enforced,  870. 
JwdgmeiU  by  deftmit. 

on  failure  of  defendant  to  appear,  871. 

on  demurrer,  872. 
2Vm«  of  trial  awl  postponements, 

when  trial  must  comm-  nee,  873- 

postponement  on  motion  of  court,  874. 

postponement  by  con  ent  of  parties,  87S. 

postponement  on  application  of  party,  876. 

condition-)  imposed  for  postponement  837. 
Trials,  conduct  of. 

Issues,  defined,  878. 

issues  of  luw,  defined,  879. 

issue  of  fact,  defined,  880. 

Issue  of  law,  how  tried,  881. 

issuo  of  fact,  h<  'W  tried,  882. 

jury,  how  waived,  883. 

trialto.  proceed  if  either  party  fails  to  appear,  884. 

challenges,  perempto.y  and  for  cause  allowed   885. 

Inspection  and  copy  of  written  instrument  may  be-ordMed. 
88S. 

genuineness  of  signatures,  when  deemed  admitted*  887. 
Judjments  other  than  by  d>faidt, 

by  confession,  889. 

by  conferisi  n.  p  oceedings  on,  11  dS. 

of  dismisHsl,  without  pr^udice,  890. 

upon  veidiet,  when  to  b.>  entered,  891. 

on  trial  by  court,  when  to  be  entered,  892. 

on  arrest,  what  fact  must  be  stated,  803. 

sum  in  excess  of  Jurisdiction  may  be  remitted,  80^.' 

on  offer  of  compromise  before  action,  895. 

costs  to  be  inclnde«l  in,  896. 

abstract  of,  form  of,  897. 

abstract  to  be  filed  and  docketed,  896. 
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execution  thereon  may  iRsne,  when,  8  899^ 
not  to  create  lien  on  lands,  900. 
SxecuUon, 

may  ismie  wlfhln  five  years,  901. 

contents  of,  902. 

how  renewed,  903. 

duty  of  oflBcer  receiving,  904. 

supplementary  procee<Ungs  on,  90ff. 

Contempts  in. 

Justice  maf  punish  for,  906. 

in  immediate  view  of  justice,  how  punished^  907^ 

not  iri  immediate  view,  warrant  to  issue,  9Q8» 

punishments  for,  extent  of,  909. 

conviction  to  be  entered  on  docket,  910, 
Docket  of  justice. 

YrhtA  to  contain,  911.  * 

Entries  in,  primary  evidence  of  facts,  912. 

index  must  be  kept,  913. 

must  ba  delivered  to  successor  by  county  clerk,  914. 

proceedings  on  va  an  y  of  office,  and  before  appointment,  Sift. 

Justice  may  issue  process  on  docket  of  predecessor,  916. 

Successor  of  justice,  who  deemed.  917. 

county  jnd^e,  wtien  to  designate,  918. 
OenercU  provisioru  relating  to. 

Justice  to  issuo  subpoenas  and  final  process,  withl]^ooaxity>9Uu 

blanks,  except  subpoenas,  to  be  filled,  9-0. 

Justice  to  receive  and  pay  out  money,  921. 

may  attend  for  other  justice  when  disabled,  922» 

may  require  security  for  costs,  923. 

who  entitled  to  costs,  924. 

provisions  applicable  to  justices'  courts,  926., 
JXTBXIOE  OF  Peace.    Election  and  t.rm  of  office  ot^HSit. 

extent  of  civil  jurisdiction,  114.  117. 

Jurisdiction,  how  restricted,  113. 

may  take  acknowledgments,  179. 

may  take  affidavits,  179. 

cannot  issue  writ  of  review,  1068. 

cannot  issue  mandate,  1085. 

can-iot  issue  prohibition,  1133. 
Justification,  of  su  eties  to  undertaking,  1957«t 

of  sureties  on  claim  and  delivery,  613,  616, 

of  sureties  oo  arrest  and  bail,  493,  495. 

in  defense,  to  action  of  libel  ami  slander,  4SU 

Labobebs.    Liens  of,  1183. 

See  Liens,  ENFOBOEacENT  OF. 
Land,  defined,  17. 
Law  of  Evidence,  defined,  1826. 
Laws,  aro  either  written  or  unwritten,  1895.: 
written  law  defined,  1896. 
constitution  and  statutes,  1897. 
'     publio  and  private  statutes  de>fined,  1898^ 
im written  law  defined,  1899. 
books  containing,  presumed  correct,  19U01,,- 
•    bow  authenticated,  1901. 
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LaTTO,  oral  evIdescA  to  prove,  §  1902. 

recitals  in  statutee,  how  far  eyidence,  1903. 
See  EviDFNCR. 
Leasehold.    When  nubject  to  redemption,  700. 
Legal  GAPACrrY.    Want  of.  ground  for  demurrer,  430. 

IiETTEBH  OF  ADMINISTRATION. 

form  of,  1360,  13G2. 

of  administrator  with  will  annexed  to  be  signed  by  clerk,  1356* 

who  may  obtain,  order  in  which  to  grant,  1365. 

pr  ference  of  p  rsons  equa  ly  entitled  to,  1366. 

when  granted  iu  discretion  of  court,  1367. 

minor,  u  h-  n  entitled,  to  whom  granted,  1368. 

who  oisqualifled,  1369 

not  to  issue  to  married  women,  1370.    . 

not  to  issue  to  partner,  1365. 

to  be  recorded,  lo87. 

when  to  issue  on,  foreign  will,  1324. 

may  be  issued  on  lost  will  established.  1340. 

when  issued  after  final  settlemi-nt,  1698. 

special  le  ters  may  be  issued  out  of  term  time,  1412t 
AppUcaiion  for. 

application  for.  how  made,  1371. 

may  be  grantod'at  regular  or  special  term,  1873. 

notice  of  apptication,  1373. 

contesting  application,  1374. 

hearing  application,  1375. 

evidence  of  notice,  1376. 

must  be  granted,  when,  1377. 

proofs  require  d  before  grant  of,  1378. 

may  be  granted  to  others  than  those  entitledr  1379. 
BenocaiUm  of. 
^  when  will  be  revoked,  1383. 
*  petition  filed,  citation  to  issue,  1384. 

hearing  of  petition,  1385 

prior  rights  of  relatives,  1386. 

revocation  on  subsequent  probate  of  will,  1428. 
See  Executors  and  A  ministratobs  ;  Wills.- 
Ijettxbs  Testamentary.    Form  of,  1360. 

may  issue  after  final  settlement,  1C98. 

Jurisdiction  ( f  probate  court  iu  isEuance  of,  97. 
See  ExEcuiOi  s  and  Administrators, 

IiETTERS  WITH  WiLL  ANNEXED.     Form  of,  1361.  ' 

when  to  issue,  1350. 
petition  for.  when  to  be  filed,  1351. 
in  case  of  disabil  ty  of  executor,  1354. 
authority  of  administrator  with,  1356. 
to  be  signt  d  by  clerk,  1356. 

See  Executors  and  Adminstrators. 
I^XABIUTT.    Confession  of  judgment  for  contingent,  1133^ 
of  officer  arresting  witn;;ss.  2068,  2069. 
of  sh.  riff  on  re-sale  imder  execution,  C97. 

See  hHEBIFF. 

Libel  and  Slander,  h&w  stated  in  complaint,  460k 

answer  in  actions  for,  4^1. 

what  may  be  given  in  evidence,  461. 
LiBBABiEs.    Of  whom  exempt  jfrom  execution,  690. 
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LiEH,  of  Judgment,  contintumce  of,  68  669.  671,  671, 
holder  <  f.  as  purc.:as  r  on  petition,  786. 
actions  fur  fore  oRure  of  mortgage.  726«728. 

See  FOBKCLOSUBE. 
LXBHS,  ENFOBCEMEKT  OF. 

definition  of  lien.  1180. 

what  p-operty  p'  .bject  to  liens,  for  labor,  etc.,  118S., 
liens  for  grading  and  filling  )ot8  and  streets,  1184. 
what  interci-t  iu  lend  subject  to  lien,  1185. 
eflfect  of  lien,  1186. 

claim  of  lien  to  be  filed  in  record'^r's  offlre.  1187. 
li  ns  upon  separate  parcels,  how  dcHiguated,  11881 
claim  to  bo  recorded,  fees  of  recorder,  1189. 
time  of  continuance  of  lien  1190. 
service  of  summons  by  publication,  1191. 
sub-contiact'irs,  who  are,  1192. 
sub-contractors,  when  pa  d  out  of  proceeds,  1192. 
COB  s,  what  may  be  aUowed.  1193. 
court'to  declare  rank  of  liens,  1194. 
execution  may  issue  for  deficit,  1195. 
actions  for  lienB  may  bo  united,  1196. 
lien  not  to  impair  risht  of  recovery  of  debt,  1197* 
rules  of  practice,  1198. 
new  trials  and  appeals,  1199. 
for  salaries  and  wages,  1204. 

preferred  creditors  on  assignment  of  property,  1204*' 
prefer!  ed  creditors  against  estates,  1205. 
preferred  claim>t  on  attachment  and  execution,  1206, 
upon  vessels,  steamers  and  boats,  813-827. 
Life  Iksubance,  policy  of.  when  ext:mpt  from  execation^  G9QF* 
I4XMITAT10N,  of  time  iOr  iasuance  of  execution,  681. 

of  time  for  redemption,  702. 
ijinTATZON  OF  ACTIONS.    Of  civll  actious,  312. 
For  the  recovery  of  real  property. 
when  thtt  people  will  not  sue,  316< 
when  action  cannot  bo  brought  by  grantee  of  states  816. 
when  actions  by  people  or  grantee  of  staie,  to  be  Inoui^i 

within  five  jears,  317. 
seizin  within  five  years,  when  necessary,  318. 
when  necesHvry  ia  actions,  a  defense  arising  out  of  title  to^  or 

rents,  319. 
entry  on  real  estate  320. 
potisession,  when  presun^ed,  321. 

occupation  deemed  und  r  leg^il  title,  unless  adverse,  321. 
occupation,  whf  n  deemed  adverse.  322. 
adverse  possession  under  instrument  on   Judgment,   iriMt 

deemed,  3.3. 
actual  occupation  under  claim  of  title,  deemed  ad^rerae,  3SI4. 
adverse  poHsension  under  claim  of  title  not  written,  what  coA- 

stitutrs,  325. 
adverse  possension,  how  affected  by  relation  of  tenancy,  326. 
right  of  possession  i*ot  afiected  by  d  scent  cast,  827. 
disabilities  excluded  from  time  to  commence  actions,  S28, 
Of  adifrng  other  than  for  recovery  0/  proper^, 
periods  prescribed.  335, 
Within  five  years,  336. 
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LuoxATioir  or  actions.— OOer  than  for  rtoowry  ofpnperi^, 

^tbin  four  yearn,  S  337. 

within  three  years,  338. 

within  two  years,  339. 

within  one  year,  340. 

within  hIx  months,  341. 

within  six  mouths,  claim  against  county,  342. 

for  relief  not  hereinbefore  provided,  343. 

where  cau  o  of  action  accrut;s  on  mutual  account,  344. 

actions  by  the  people,  345. 

no  limitation  to  actions  for  recovery  of  money  placed  on  de- 
posit, following  S  345. 

actions  to  redeem,  346. 

to  redeem  part  of  mortgaged  premises,  347. 
Otneral  provisioni.  • 

when  an  action  is  commenced,  350.. 

exception,  where  defendant  is  out  of  state,  361. 

exception,  as  to  persons  under  disablity,  352. 

in  suits  by  aliens,  time  of  war  to  ba  deducted.  354. 

provisions,  where  judgment  has  been  reversed,  355. 

provision,  where  ac  ion  is  stayed  by  injunction.  356. 

provision,  where  person  entitled  dies  before  limitation  -ex- 
pires, 353. 

disability  must  exist  when  right  of  action  accrued,  357. 

when  two  or  more  disabilities  exist,  etc. .  358. 

limitations  applicable  to  actions  against  directors,  359. 

acknowledgment  or  new  promise  must  ba  in  writing,  360. 

of  •time  to  set  aside  judgment  and  answer  to  the  merits,  473. 

limitation  laws  of  other  states,  effect  of,  361. 

existing  causes  of  action  not  affected,  362. 

existing  statut  ^s,  how  affected  by  code,  9. 

the  word  "action,"  how  construed,  363. 

claim  to  escheated  estates,  1272. 

contesting  will  after  probate,  1327. 

disability,  when  available  on  contest  of  will,  1333. 

action  on  guardian's  bond,  1805. 

for  recovery  of  property  sold  by  guardian,  1806. 

of  one  year  for  contest  of  will  af  .er  probate,  1327. 

infants,  etc.,  one  year  after  removal  of  disability,  1833. 

time  during  vacancy  in  administration,  effect  of,  1501. 
ItiB  Pendens,  to  bo  filed  in  real  actions,  409. 

to  be  filed  in  partition,  755.    See  Kotzce. 
IiOST  TAjgZBa.    Copy  of,  when  may  be  filed,  1046. 
Lost  Wijjl..    Proceedings  in  probate  of,  1338. 
See  Will. 

Mandamus,  to  be  hereafter  designated  mandate,  1084«. 

See  Mandate. 
Si4NDATE,  defined,  1084. 

when,  and  by  what  courts  issned,  1086. 

jurisdiction  in,  issuance  of  writ  of,  67. 

supreme  court  always  open  for  issuance  of,  48. 

power  of  supreme  justices  to  issue  writ  of,  166. 

writ  may  issue  and  be  heard  at  chambers,  1108. 

wr.t,  when  and  upon  what  to  issue,  1086. 

substance,  must  be  either  alternative  or  pertmptoiy,  1067. 
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Hew  trial,  statement  made  by  Judge  to  constitate  biU  of  ezoeptioiuk 
§  tOl. 

moticn  for,  in  mancU^'e,  when  to  ho  made,  1093. 

motion  for,  in  protiibition.  1103. 

coimty  court  always  open  for  hearing  motion  fbr,  in  farcildB 
entry  and  d  taincr,  89. 
NGfN<iJUDici.iL  DAYS,  adjournment  to^  effiectof,  IM  -ISSw 

holi  ays,  wliat  are,  10. 

fnllicffoni^nndjy  11. 

time,  how  computed,  12. 

performa::ce  of  ccts  on  holidays,  13. 
NoH-BEsm  NT,  1  lace  of  tria\  in  actions  against,  805. 

appointment '  f  attorney  ioi*,  142. 

srrvicG  of  a  mmon^*,  how  m  de  on,  413. 

pleadings  ct^  by  whom,  and  how  verified,  448. 

when  may  be  Allowed  to  open  Judgment  by  default  and  answer 
to  merits,  473. 

attachment,  when  may  is -ue  against,  638. 

proof  i-equired  c  f  plaintiff  in .  ction.  on  default  ot,  bUS. 

Bummous  in  partition  suits,  how  served  on,  707. 

proceeils  of  »Qhr»  of  e^ta  es  of,  in  partition,  how  inveate^  7S8b 

duties  of  clerk  making  such  investments,  791. 

service  of  notices  and  papers  on,  how  made,  lOlB. 

corpora Tiou.  to  furuish  security  for  cot>ti^  1036. 

effec  of  fiilure  t  >  furnish  such  security,  1037. 

limitation,  on  time  to  claim  escheated  estate,  1372. 
NoHSCiT.  whtu  Judjrment  of,  may  be  entered,  581. 
NOTA2T  prsLio,  seal  of,  exe.u]}|fh>m  execution,  690. 

may  admicister  oath  or  temrmatiQn,t2093. 

may  takt'  deposition,  in  this  state,  2031. 
KoTXCE,  after  app  aranre  in  action,  who  e}ititled  to.  101  A. 

effec  of,  on  priority  cf  liens,  1186. 

for  inspection  d  books :  nd  documents,  1000. 

how  construed  when  written,  1865. 

insufficiency  i  f ,  no  groimd  for  dismissBl  on  q^peal,  tSlk 

must  be  in  writing.  1  )10. 

without  tiile,  when  vaUd,  1046. 

not  requi  ed,  to  vacate  oxder  made  out  nf  oovri»  93T» 

of  motion,  at  what  time  to  be  given,  lOOC^ 
•    Service  of, 

how  ani  on  whom  made,  1010. 

manner  of  making,  1011. 

by  mail,  when  made,  1019. 

by  d  posit  in  post-office,  1013L 

when,  need  not  b  j  made,  1014. 

on  attorney,  when  to  be  made,  IQIA. 

on  non-resident,  how  made,  1016. 

service  by  telegraph,  1017. 
In  aoKon*. 

of  abstract,  provided  in  partition,  799. 

of  application  for  in j  auction,  when  reqn&ed, . 

of  injunction,  to  be  given  to  corporation,  531. 

of  motion  to  vacate  injunction,  532. 

of  lis  pendens,  to  be  filed  in  real  actiona,  409. 

to  be  served  on  lien-holders  in  partition^  lOSL 

to  tenant,  on  unlawful  detainer,  1161. 


INDEX.  723 

KoTiCB— 7n  acUont—^  tenant,  at  will  or  by  flofferanoe,  I  1161. 

of  moti  'n,  fcr  survey  of  lands,  742. 

of  be^urity,  for  costs  required  of  non-residents,  1037. 

of  arrest  of  defendant  iu  justices'  courts,  864. 

of  change  of  at  omey,  in  actions,  285. 

to  produce  written  iustrument  iu  evidence,  1938. 

of  filing  award,  1286. 

on  return  of  jury  for  instructions,  614. 

of  eulo  under  execution,  how  given,  692. 

of  claim  tu  c  ntribution,  on  execution,  709. 

of  motion  for  new  trial,  to  bo  filed  and  served,  659. 

of  i.pp.-al,  what  to  state,  and  when  to  be  served,  940. 

of  appeal,  in  justices  and  police  ooortB,  974. 
In-spedat  proce^mgs. 

of  app  ication  for  mandate,  1088. 

of  app  ica:ion  for  writ  of  revii  w,  1069. 

of  appl. cation  for  discharge  fr  >m  inprisonment,  1144* 

of  application  f<*r  discharge,  how  served*  1148. 
,    of  hearing  petition  for  probate,  13o3. 

of  probate  of  foreign  will.  1323. 

of  applicativ  n  fur  letters  of  adminisCratioiu  1378. 

to  creditors,  to  present  claims,  1490. 

of  application  as  sole  trader,  1812. 

of  taking  deposition  out  of  sate,  2024. 

of  taking  deposition,  in  state,  2031. 
NunAKCE,  defined,  actions  for,  731. 

ju  isdict.on,  in  actions  for,  85. 
KuKcupAxivjE  WILLS,  proceedJogB  iaf  xobitoHif,  ld44*134IL 
See  VfTUJL 

Oaxb.  defined,  17.  ^  ; 

may  bo  administered  by  courts  of  Justice,  ISUt.  *  ; 

;may  be  administered  by  judicial  officera,  177« 

arbitrators  may  administer,  1284. 

in  general,  who  may  administ^,  2093. 

how  cdministered,  2094.  I 

of  attorney  aud  counsellor,  278. 

of  jury,  form  of,  604. 

of  executors  and  administrators,  1387. 

of  prisoner,  confined  on  civil  process,  toxm  of,  1148. 

form  may  be  varied,  how,  2095.  i 

form  of,  in  discretion  of  court,  2096.  I 

affirmation,  equivalert  to,  2097. 
Objections,  iu  practice,  when  taken  by  demuxrer  or-ssswer,  488. 

when  net  taken,  deemed  waiv«  d,  434.  | 

to  appointment  of  referee,  how  tried,  642. 

to  granting  letters  of  administration,  when  filed,  1861. 

may  be  t  .ken  to  dissolution  of  corporation,  1231. 
Obligation,  d. fined,  26. 

Occupant,  of  real  property,  in  forcible  entry  and.  djetaineKr  vbo  l8« 
1160. 

See  Limitation  of  actions. 

OiTEB  TO  coafPBOMisB.  proceedings  on,  997. 

is  not  an  admission  that  anjthlig  is  doe,  2078. 
OvncE.    Eligibility  of  supreme  justice  to,  156. 

of  difiti.ict  judge  to,  157. 
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OiBoe,  actions  for  nsnnMitiaii  of,  SI  809-W9. 

tennre  of,  preserved,  6. 

See  I'sintpATioN  or  oittck. 
OmciAi*  Docinf  >.i!rr8.    How  prored,  191S. 

See  Ptbuo  bf.cobo*. 
Opimox,  of  snpremo  coitrt.  when  to  "be  filed*  A 
OftAZ*xxAMiNAT[o:f.  defined,  2003. 

SeeEx.oiiN  txoh  or  wnBxaMEs, 
OXDZB.    Definition  of,  1003. 

definition,  in  Bpecial  proceedingB*  1064 

Vlxero  made,  1001. 

transf  r  i>i  to  show  cause,  1006. 

mny  be  enforced,  177. 

for  p  ymi-nt  of  money,  how  eoforeed,  lOOT. 

supreme  court  al wa  ^  s  open  i  o  make,  4Sw 

county  court  always  open  to  make,  89, 

second  app  ication  for,  i<f fused,  182. 

how  reviewed,  9^. 

made  out  of  court,  may  "be  vacated,  997. 

duty  cf  ^npreme  clerk,  on  appeal  from,  958.  * 

in  district  courts,  wh  t  appealable.  963, 

in  probate  coni*ts,  whit  appealable,  969. 

may  be  served  by  telegraph,  1017. 

for  new  trial,  n  supreme  coait,  costs  on,  I(K37» 

copy  x}f,  to  be  filed,  12>3. 

copy  of,  \o  form  part  of  judgment  zoQ,  679, 

judicial,  effect  of;  1909. 
Jn  cutiofiis. 

to  show  cause  in  ittjanction,  530. 

for  iuve8taiL  nt  of  funds  in  hands  of  zeoeiver,  569. 

for  sale  of  property  attached,  548. 

to  deposit  mon  y  in  hands  of  trustees^  572. 

to  'depobit  money  in  treasury,  673, 

cntorcement  of  order  of  d<  posit,  571. 

discharging  sick  juror,  615. 

granting  or  r.  fusing  new  trial,  deemed  excepted  to.  6#7» 

disobedience  of,  in  sitpplementary  pi'oceedings,  721. 

for  survey  of  landn  in  real  actioiu^  742. 

for  survey,  what  to  contain,  743. 

of  sale  in  foreclosure,  728. 

gran  liag  or  refusing  new  trial,  appealable,  939. 

dissolving  attachment,  effe<  t  of  appeal  from,  946. 

of  county  court,  for  trun  mission  of  appeal  papen*  977*. 

for  inspection  of  documents  1000. 

dismissing  action  for  want  of  secozity,  1037. 
Jn  special  proceedingt. 

requiring  debtor  fo  appear  and  answer,  714.  • 

for  examination  of  one  owing  the  debtor,  717, 

fo  -  application  of  property  of  such  a  one,  719. 

efilect  uf  reversal  of,  appointing  executor,  971. 

for  trial  of  issue  in  mandate,  what  to  state   lOOQ. 

of  discharge  of  person  imprisoned  on  civil  pineessy.  1X49^ 

committing  for  contempt,  1222. 

on  appllca  ion  for  di  ^solution  of  corporation,  12d0i 

final,  for  condemnation  of  land,  when  made,  1259<. 

in  xeiatiou  to  e8cli«»t«d  esUtes,  1269. 
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OBDxa— 7n  tpeeialproeeedinffi-^haiteing  same  of  penoxir  i  1278. . 

on  B  bmisbion  to  arbitration,  1283. 

of  new  hearing  by  arbi^ratorb.  1287. 

to  cuhtodian  to  produce  will,  1C02. 

to  Bhow  cauBu  why  prubato  tihould  not  be  reyokod*  1328.  - 

of  odminibtration.  t  >  whom  made,  loG5. 

for  probuto  sales,  1323, 1525,  luJ2. 1531-1539. 
8eo  Motions. 
Obdebup  a,bb  ST.    I'romwhom  obtained,  ^1 

what  required  to  obtain,  482. 

in  juRtices'  court,  when  made,  861. 
Bee  AoBEST  ajud  bail 
Obdeb  of  pboceedinos.    On  trial,  of  action.  607. 
Obdinance.    Ju  isdiction  in  actions  for  violation  of,  4iai2^ 

complaint,  requisites  of  0.9. 
Obioiitai.  kYiDENCE,  dciiued,  1829 
Obiqinal  juBisDicnoN.    Of  supreme  court,  ^ 

of  couniy  court,  85. 

Papbbs.    Filing  and  service  of .  1010-1017. 

lost  papers,  how  supplied,  1^.45. 

what  papers  valid,  1046. 

to  be  fura  shed  by  appellant,  on  appeal,  960* 

copies  of,  t.>  be  certified,  953. 

what  may  be  taken  by  jury,  on  retiring,  ClX 
See  inotice. 
Pabtiai.  evidence,  defined,  1834. 
Pabtiautt,  of  judge,  ground  lor  change  cf  venue,  39T. 
Pabzies.    Action  to  be  in  name  of  party  in  interest,  367. 

assignment  not  to  prejudice  defense.  3C«. 

executor,  triifetee,  etc.,  may  sue  wituout  joining  jpeigflinB  bene- 
fl.ially  interested,  3G9. 

married  woman,  actions  by  and  against,  d70. 

when  wife  may  defend,  371. 

infant  to  appear  by  guardian,  372. 

guai'dian,  how  appointed,  373. 

unmarried  female  may  sue  for  her  own  seduction,  374. 

fatfair,  etc  ,  may  sue  for  seduction  of  daugh  er,  375. 

father,  etc.,  may  sue  for  injury  or  death  of  child,  376. 

representatives  may  sue  fur  death  caused  by  w.ongfol  tust, 
when,  377. 

who  may  be  Joined  as  plaintiifs,  378. 

who  may  bo  joined  as  defendants,  379. 

parties  in  interest,  when  to  bo  joined,  330. 

w^en  one  or  more  may  sue  or  \  efend  for  all,  382. 

holding  title  under  common  source,  when  may  join,  ^^jm..   . 

In  interest  v  hen  to  bo  joined,  382. 

plidntlff  may  sue  in  one  action  different  parties  to  commerciAl 
paper,  383. 

tenants  in  common  may  sever  an  action,  384. 

marriage,  or  other  disability  not  to  abate  action,  385. 

proceedings  on  disability  of.  885. 

another  person  may  be  substituted  defendant,  386. 

intervention,  when  takes  p4ice,  and  how,  387. 

asHociat  s  may  be  sued  by  name  of  association,  388. 

eourt,  when  to  decide  controversy,  or  to-order  parties  in,  389 
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Pirtiefi,  defendant  may  be  snel  by  any  name,  wnen,  S  474. 

who  may  appeal,  and  purl  lea  in  appealybow  desIgiiaM^'988. 

identity  <  f ,  Trhen  def  med,  1910. 
fit  cutions  and  special  proceedinifB. 

ac  ions  to  redeem,  S46. 

for  f wrecloanre,  726. 

fornuisance,  731. 

who  liable  for  waste,  733. 

plaintiffri  in  action  for  partition,  753. 

defendants  in  actions  for  partition,  754. 

court  may  order  in,  in  partition,  761. 

for  usurpation  of  office  or  francbiBe,  803. 

in  special  proceedings,  how  designated,  lOflS. 

defendants  in  fbrciblo  entry  and  detainer,  1164. 

who  joined  in  suits  for  heirs,  1196. 

defendant  in  condemnation  of  land,  1346. 

Who  may  submit  to  arbitration,  1281. 
PABTTtzoM.    Who  may  bring  action  for,  752. 

interests  of  all  parties  to  be  set  forth,  763. 

lienholdcrs  not  of  record,  need  not  bo  parties,  764« 

plaintiff  mubt  file  notice  of  lis  pendenSy  755. 

summons,  to  whom  must  be  directed,  756. 

nnkuown  parties  may  bo  served  by  publication,  757. 

answer  of  defendants,  wfa  ttocontyiin,  758. 

rights  of  all  parties  may  be  ascertained  in  one  action,  7S9. 

parti  .1  partition  may  be  made,  760. 

lienholdcrs  must  bo  made  iiarties,  or  referee  be  appointed,  761. 

lienholder.^  must  be  notified  to  appear,  7G2. 

court  may  oider  sale  or  partition,  and  appoint  vefereea  ttaexe* 
for,  763. 

muHt  be  made  acoordinir  to  rights  of  parties,  764. 

zcferets  to  report  proceedings,  765. 

actioi^  of  courc  on  report,  judgment  theiecNi  cnmclniiTBy  766. 

jud:4ment  in,  how  enforced,  6iUS. 

Judgment  not  to  efTe.t  tenant  for  years,  767. 

expenses  of  partition  to  be  apportioned,  768. 

lien  on  undivided  interest,  a  chaxKO  on  what,  769. 

estate  for  life  or  years,  how  may  be  set  off  in,  770. 

application  of  proceeds  of  Mde  of  encumbered  property,  771. 

party  holding  other  securities,  may  bo  required  toiirst  exhaust 
them,  772. 

proceeds  of  sale  on,  disposition  of,  773. 

when  paid  into  court,  cause  may  be  continued  for  detenxdiok- 
tion  of  claims,  774. 

sales  by  referees,  to  be  at  public  auction,  775. 

cou.  t  must  direct  terms  of  sale,  776. 

referees  may  take  security  for  purchase  money,  777. 

tenants,  whose  estates  are  sold,  to  receive  compensatiosi,  778. 

court  may  fix  compensation,  779. 

court  must  protect  unknown  tenants,  780. 

court  must  ascertain  value  of,  and  secure  future  contingent 
Intt^rests,  781. 

terms  of  sale  to  be  made  known  at  time,  783. 

lots  must  be  separately  sold.  782. 

who  may  not  be  purchasers,  783. 

referees  must  make  rci>urt  of  sales,  784. 

conveyance  may  be  executed  on  confirmation,  785. 


INBEZ.  727 

Partition,  proceedings,  if  lienholder  becomes  parohAser.  |  786. 
conveyance,  must  bo  recorded,  787. 
conyeyunce,  a  bar  against  parties,  787. 

proceeds  belonging  to  unknown  pirtiesmnst  be  invested,  788. 
investment  to  be  made  in  name  of  clerk,  789. 
securities  to  be  taken  for  interests  of  parties,  when  ascer- 

tuioed,  790. 
duties  of  clerk  making  investments,  791. 
on  unequal  partition,  compensation  may  be  adjudged,  792. 
share  of  infant  may  be  paid  to  guardian,  793. 
share  of  insane  person  may  hi  paid  to  guardian,  794. 
guardian  may  consent  to  partition  without  action,  and  eze> 

cute  releases,  795. 
costs  of  partition  a  lien  on  share,  798. 
court,  by  consent,  m  y  app  ^int  single  referee,  797. 
expenses  of  previous  litiKalion  allowed,  798. 
abstract  of  title,  when  furnished,  799. 
abstract,  how  made  and  verified,  8  0. 
interest  on  disbursements,  in  discretion,  801. 

Pai:MKNT  op  DKBTS  of  DLCJvDENT. 

when  will  provides  for,  it  must  govern,  x060. 

if  provision  insufficient,  proceedings  thereon,  1663. 

estato  subject  to  debts,  16(>3, 

Beet  Ea  tatbs  of  secsiaskd  pebsonb  ;  Executoss  4in>  Ash 

MD^lSTKATOBS. 

Penaltt,  for  failure  to  deliver  will,  1298. 

for  practicing  as  attorney  without  Ucenae,  281. 

for  disobedience  of  mandate,  1097. 
Seo  Fines. 
Pendemct  of  action. 

when  action  deemed  pending,  1049. 

notice  of,  to  be  filed  in  re;.l  actions,  409. 

as  a  ground  for  demurrer  to  subtM;qncnt  suit,  490. 
Pbbfobmamce,  of  conditions  precedent,  how  averred,  45T« 

*  time  of.  of  act,  may  I  e  extended,  1054. 
Pebson,  defined,  what  it  includes,  17. 
Pebsonal  injubt,  who  may  sue  for,  376,  877. 
Pebsonal  pbopebty,  defined,  17. 

how  attached,  642. 

when  may  be  s  Id  under  attachment,  6oO. 

order  for  sale  of,  648. 
.  trial  of  claim  of  third  person  to,  649. 
Pestilence,  ground  fur  removal  of  court,  143. 
Petit  LABCE  t.    Jurisdio.ion  in  justices' courts,  117. 
Petition.    For  change  of  name,  what  must  specify,  1276. 

must  bo  published  fuur  weeks,  1277. 

for  sole  trader  what  to  contain,  1813. 

petitions  in  probate,  proceedings,  1371. 1397, 1481* 

petitions  for  sales  of  property  in  probate,  1441,  1618,  1630, 
1537 
See  Wills;  pbobate  of  wills;  exeoutobs  ASB  Ai»r<N- 

I8TBATOBS. 

Phokoobaphio  bepobteb.    Duty  of,  260k 
how  appointed,  2C9. 
effect  of  Import  of,  270. 
compensation  of,  271.  .  ■' 


Fhtbzciah,  not  subject  to  Jiixy  dnty,  I  200. 

what  prop-w  of,  excmi)t  from  ezeciition,  09Ql 
when  disquulilic'd  as  a  witueM,  1831, 
when  mus  testify,  1882. 

PXJLCE  OF  HOLDING  COUUTS. 

when  may  bo  changed,  142. 
appeunnco  ct  place  appointed  compidsory,  143. 
when  judge  may  order  rooms,  &c.,  144 
Place  of  tbul.     Actions  to  be  tried  where  subject-xoatter  is  situa- 
ted, 302. 
other  actions  where  cause  thereof  arose,  393. 
of  actions  r galubt  counties,  894. 
oth  r  actions  accorcI<itig  to  residence  of  parties,  395. 
action  muy  bo  tried  in  any  county  unless  defendant  «ift<v*«^iv^f 

iu proper  county.  JiyO. . 
may  bo  ehaijg.'d  in  c.  rtuin  ca^^s,  397. 
when  jude^e  d.squ  lified,  cause  to  b3  transferred,  •''98. 
proceedings  iu  probate,  where  t » bo  transferred,  1431. 
pupcrs  t  J  bo  transmitted,  costs.  Jurisdiction,  &c  ,  399. 
proceccin  s  ufter  jud^aieut  in  cases  trnsferred,  400. 
transfer  i  f  prcbuto  prooebdings  i.ot  to  change  right  to  admJn- 

istcr,  14u2. 
re-tran  fcr,  how  made,  1432. 

when  proceedings  to  be  returned  to  original  court*  1483, 
K^EADIKOS,  deflui'd,  4jo. 

arc  part  of  jud.mcnt  roll,  C70. 
forms  and  rules  of  prescribed,  421. 
fOi  ms  and  riiie.H  in  justices'  courts,  851-860*. 
in  proceed!  ga  against  joint  debtors,  993.     ' 
in  poll,  o  cou.  ts,  9J1. 
what  plcadiugi .  re  allowed,  422. 
complaint,  tao  first  plcadiu'g  un  action,  425. 
wh^t  com.[)luait  to  contain,  Alii. 
what  cauLes  m  .y  bu  joinei  in,  427. 
when  d  'fmdaiit  miy  demur,  4.10. 
what  demur»tr  must  specify,  4 Jl. 
defendant  may  d^  mur  to  part  of  complaint,  43i. 
may  demur  and  an  wer  ut  eamu  t:mv,  4j1. 
proce>  dIugH  to  bo  hnd  on  amendment  <f  compl<«int,  433. 
objcct'.cns  net  upptarlug  m  .y  be  taken  by  answer,  4d3, 
objections  to  compla/nt,  when  deemed  waived,  -134. 
answ.  r,  >vhi.t  to  contain,  437. 
con  .t(r  cle  411,  when  Bet  up  in,  438. 
counter  claim  s  when  may  bo  s  t  off,  439. 
asbwer  m  y  contain  several  defenses,  410. 
when  plaintiiT  m:  y  demur,  44  J. 

verificatloa  of  pleadings  when  must  be  verified,  446-449. 
Generai  rule$  •/  pleading, 
pleadings  to  bj  hbv;rally  construed,  462. 
shiim  aud  irrelevant  answers,  &c.  may  be  stricken  out,  459. 
accouut.  how  stated  iu  plead  ngs,  404. 
des::ripti(iU  of  real  property  in,  455. 
judgments,  how  plead  d,  453. 
condiMon  pr'  codc'nt;,  how  to  be  pleaded,  457. 
statute  of  limititions,  h  w  pleaded,  458. 
probate  bt..tutes,  how  pleaded,  459. 
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pleadings,  libel  nnd  slander,  how  stated  in  complaint,  9-460. 

special  duma^c  in  libel  n'  ed  not;  bo  nllr  gcd,  4oO. 

auswei  incus  sof  libel  tind  Blunder,  i  1. 

alkgation  not  denied,  when  to  bo  deemed  tnie,  4SISL. 

allegation,  wh'  n  det  med  controverc^d,  4C2. 

muUria<  alle'/ution,  defined,  463. 

supplement;  I  complaint  and  answer,  464. 

pleadings  subf«equcut  to  complaint  to  bo  filed  ftod  eervedy  165. 
Police  coubts     Appeals  from  may  be  taken,  86. 

establishment  cf,  121. 

to  have  soul,  147. 

Jurors,  how  Kummoned  in,  230. 
Pivcredingn  in  civil  actwns  ift, 

how  commrnccd,  929. 

summons  must  i^^su  \  when.  990. 

deli  ndaut  may  plead  orally  cr  in  writing,  9^1. 

trial  by  iury,  when  defendant  entitled  t »,  93*3. 

proceedingH  to  bo  conducted  cs  in  justiocs|  courhB,  933. 
Police  judgr  of  san  FiiAMcisco  may  take  acjuiowleugmexits  and 
affidavits,    79. 
8eo  Judicial  omcFBS. 
Possession  of  land,  when  presumed,  323. 

occupation  deemed,  under  legal  titlf>,  323. 

occupation,  whe  n  d'  emcd  adversR,  324. 

what  constitutes  adv<.x8e  pohseasion  under  "written  instru* 
m^nt,  3C5 

prem  si-s  actually  occupied  under  claim  of  tit'e  deemed  to  be 
held  cdv  r  ely,  326. 

adverse  poKsesbiun  under  unwritten  claim  of  title,  827. 

possession  c  f  tenant,  when  deemed  possessioa  of  lundloid,  328. 
.  right  of,  ui>t  iiffected  by  dsscont  cast,  3^9. 

POSIPON.  MENT      Bee  <*<)STINUA>CK. 

Pb£br>t  tknre,  inclueles  the  future  but  excludes  Cie  post,  17« 
Pbesumptions,  definid,  19^9. 

may  bo  controv^  rtcd,  19C1. 

conclusive,  specified,  19o2. 

controvertible,  specifle  1, 1963. 

in  fu,vor  of  jii JgmentR  of  county  courts,  87. 

In  fdvor  of  Judgments  of  probate  courts.  93. 

in  favcr  of  Judgments  <  f  muni  ipul  court,  lOT 

in  favor  e*f  books  containing  laws,  ICOO. 
Pbdsst,  when  muy  b  j  t  x::u!3wd  from  tesU^ing,  1831. 

when  m^  bt  t.  stify,  1832. 
Pbdialy  XAIDRMCB  detiucd,  1833. 

a3  to  third  partie.^,  1351. 

entries  on  publiii  records  are,  1920. 

entries  in  Juatii^e's  doi'ketcru,  9i2. 

books,  maps  t:nd  cherts,  whon,  1936. 

certificate  e  f  purchase  or  lo^'atio  y  of  lands  is,  1926. 

entry  made  Vy  e.fli  -er.  or  board  of  officer  j.  wh«n,  1926. 

handwri  iiig  ai^d  entries  of  deceased,  1943. 
Private  fbupebtx.  Whit  includes  and  wlLn  may  be-takea  for  ^o^ 
liouso,  1240-1241. 

S.^o>  C0NDKMliATI3N  OF  LAND. 

Pbivate  statute,  defined,  1896. 
how  pleaded,  409. 
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Private  statnte,  boolcs  containing  laws  presomed  coirect,  I  1000. 

recitalM  i  i,  h  .w  far  evidence,  190J. 
Pbivate  wfiiTiNQfl,  olaHsification  of,  19 .9. 

8ea<  on,  imports  considcratit^n,  19J2. 

execution  of  instmnient  dc&noit,  1933. 

comprumiso  of  debt  without  8?a',  good,  1934, 

subi^cribiiig  wltueiss  defini'd,  19;i5. 

bookH.  maps,  &c.,  how  f::r<  vid(.nce,  1936. 

original  writing  to  bo  prDduccd  or  accounted  for,  1937. 

notice  to  be  giv  n  to  produce,  19.;8. 

writin,';8  calL  d  for  and  iutipccted  may  be  withheld.  1939. 

execution  of,  how  proved,  1910. 

when  olh  r  tliau  subscribing  Witness  may  testify,  194U 

when  evidence  of  execution  not  uec  ssary,  1912. 

evidc  nee  of  hjindwriting,  to  prove,  194 J. 

of  handwi'itin.{  allowed  by  comparison  1944. 

compariso  s  with,  whut  may  bo  made.  1945« 

entries  of  deced«.  nts ;  s  evidence,  19^6. 

copies  of  entries,  1947. 

how  acknowledged  und  certified,  1943. 

county  clerk  tj  kf ep  papei  s  deposited,  1949. 

pubUc  records  not  to  be  carried  about,  19uO» 

pubnt  records  of,  how  proved,  1919. 

pBIVILEOi  D  COMMUNICATI*  KH,  1881. 

Pbobatk  ci»URT,  1  o  bo  iu  each  county,  9 1. 

county  judge  to  bo  judge  of  i)robate,  95. 

jud^'O  ot,  iu  San  Francisco,  96. 

jurisdiction  of,  97. 

jurisdiction  over  estate,  when  exercised,  1294. 

when  jurisdiction  decided  by  first  application,  1295. 

may  decide  all  questions  as  to  advancements  made  to  heixs. 

1686. 
presumptions  in  favor  of  its  judgments,  98. 
terms  of  iu  the  respective  coimtits,  99. 
terms,  wiiere  held,  100. 
Proceedings  in  general. 

orders  and  decrees  to  be  entered  in  minutes,  1704« 

how  i  ften  publication  to  be  luade,  l  05. 

recorded  dccre  •  or  order  to  impart  notice,  1706. 

citation,  how  issued  and  whut  to  con  ain,  1707* 

when  issued  with  ut  ord'  r  of  judge,  1708. 

citation,  how  served,  1709. 

citation,  when  a  substitute  for  personal  notice,  ITIO. 

to  be  served  five  days  be. ore  return,  1711. 

published  description  of  real  estate,  1712^ 

practice  and  proceedings  in,  1713. 

new  trials  and  sipp  als  in,  1714. 

appeal  to  be  taken  wLthi  i  siXty  days,  1715. 

from  what  proceedings  an  appeal  lies,  9u9« 

eff.  ct  o  judgment  in.  1908. 

issues  joined  in,  how  tried  and  disposed  of,  1716. 

court  to  try  <  ausj  when  no  jury  d  msmded,  1717. 

new  trial,  how  and  when  moved  for,  1717. 

court  to  appo.nt  attumey  f  ^r  minor  or  absent  heirs,  &c.,  when, 

1718. 
compeubation  for  attorney  of  absentee,  1718. 
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Pbobatb  ooxrsn^Proeeedintft  in  gtnavl, 

decrso  rolating  t  >  bomestead^and  effect  thereof,  |  1719u 

costs,  by  whom  paid  la  certain  cases.  1720. 

executorH,  &C.,  when  to  be  rcmovod,  1721. 
ViiqualificaJiion  ofjuJje  and  tnuu/er  of  administration, 

when  judge  nottj  act.  1430. 

jadgo  be^n^;  difiqaalified,  proceedings  to  be  transferr^,  where, 
U31. 

transfv-r  not  to  change  right  to  administer,  1432. 

re-transfer,  how  made,  143'i. 

when  proceediA«js  to  be  reramed  to  original  court,  1483. 
Pbobata  nruoR. 

power  of  at  chambers,  167. 

may  hold  court  in  othe?  county,  ICl. 

apx>ointment,  how  and  by  whom  made  in  suoh  cases,  163. 

of  8an  Franciseo,  term  uf  office,  96. 

power  of  at  chamba  s,  1305. 
8ee  JriiicuL  officebs. 
Pbobatb  ov  will,  to  bear  seal  of  court,  162. 

evidenco  required  to  prove  will,  1939. 

evidence  required  to  prove  will  revoked,  1970. 
See  WiLi.8. 
Pbogeedxnos,  of  county  cotirts,  how  construed,  87. 

of  probate  courtft,  how  construed,  93. 

of  municipal  couns,  107. 

powers  of  court  over  conduct  of,  128. 

courts  of  record  may  make  rules  to  regulate,  129« 

when  rules  taku  effect,  1  iO. 

on  non-artcndanco  cf  judge  at  court,  139. 

not  affected  by  vacmcy  in  office,  184. 

not  affected  by  failure  of  tarm,  184. 

to  bo  la  tho  Englibh  language,  185. 

where  moj  bo  in  Spanish,  185, 1056. 

abbreviations  uuetlin,  186. 

nimibers  may  bo  expressed  by  figures,  18S« 

in  case  juror  becomes  sick,  616. 

what  treatment  of,  is  a  coutempt,  1209. 
See  6p£0ZAi<  PBocEBomoa. 
FBOCOUB,  defined,  17. 

in  justices'  courts,  may  issue  to  any  part  of  oovnty,  Jlft. 

may  issue  from  probate  court  at  chambers,  167. 

blanks  in,  must  bo  filled  by  justice  of  peace,  920. 

where,  may  issu )  in  Spanish  language,  1056. 

what  treatment  of  is  a  contempt,  12o9. 
Pbovksbional  iHSLKiCBirrs,  exempt  from  execution,  G9(U 
PBOBismoN,  wr>t  of  defined,  1102. 

supreme  court  may  issue,  43-. 

district  courts  may  issue,  57. 

may  be  granted  by  supreme  justice  at  chambers,  166. 

writ  of,  the  counter  part  of  mandate,  1102. 

where  and  when  issued,  1103. 

form  of,  may  be  alternative  or  peremptory,  llOi. 

provisions  respecting  issuamce  of,  1106. 

may  issue  and  be  heard  in  vacation,  1108^ 

rules  of  practice,  1,109. 
'J         Bppeals  and  new  triahs  lUO. 
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Pboov,  defined,  I  1824. 

of  seiTJce  of  sanunons,  how  made,  415. 
Pbopebtt,  term  defined,  17. 
PuBUO  ADMiNiiTRATOBs     Bank  of,  In  order  of  perao]i0  entitled  to 

administer,  1365. 

f  states  which  may  be  administered  by,  1726. 
0  obtain  letters,  when  an  I  how— bond  anl  oath  of,  1727» 
duty  of  person  in  whoso  house  stran-^er  dies,  1728. 
mast  rettirn  inventory  and  administer  estates,  1729« 
when  to  deliver  up  estate,  1730. 
civil  officers  to  fi^ive  noti  e  of  waste,  1731. 
suits  for  property  of  decedento,  1732. 

order  to  examine  party  charged  with  embezzling  estate,  1733. 
punishmeut  for  disobedience  of  order,  1734. 
order  on,  to  account,  1735. 

every  six  months  to  return  condition  of  estate,  1736. 
to  pay  over  moneys  after  final  settlement,  1737. 
•  not  to  be  interested  in  payment  on  ticcount  of  estate,  1738L 
when  to  settle  with  county  clerk,  1739. 
how  unclaimed  estates  disposed  of,  1739. 
proceedings  against,  for  failure  to  pay  over  moneys,  1740. 
fee )  c  f  officers,  when  and  by  whom  paid,  1741. 
to  administer  oaths,  1742. 
probate,  proceedings  applicable  to,  1743. 

See  ESTATES  or  dcceab  d  pebsons;  executobs  and  ad- 

MINISTBATOBS  ;  SPECIAL  A    MINI8TSATOBS. 

Publication.    See  Ehtapes  of  decbaseo  pebsoks;  sole  tbadeb; 

BUHMOKs:  notice;  witls. 
Public  build  .nga,  what  exempt  from  execution,  C90. 

right  of  eminenu  domain,  exercised  in  behalf  of,  1239, 
Public  calamity,  ground  for  removal  of  court,  142. 
Publio  ofken^iks,  cognizable  in  justi  -es'  cou  ts,  117. 
Public  officeb,  place  of  trial,  in  actions  against,  393. 

may  bo  arrested,  for  embezzlement,  479. 

when  ( xcnsed  from  given  testimony,  188L 

when  must  testify,  1882. 

penalty  f  >r  disobedience  of  wri^  1097. 

must  give  c  <\ty  of  public  writing  on  demand,  1893. 
PUBLip  RKCOBDs,  Judicial  record,  defined,  1901. 

liow  authenticated,  1905. 

i:ecord  of  foreign  country,  h'>w  authenticated,  1906. 

oral  evidence  of  a  forcigu  record,  1907. 

eff-jct  of,  juigment  up  )n  rights,  1908. 

effect  of  otlier  judicial  ordcrM,  1903. 

whe  0  parties  to,  aro  d^-emed  to  be  the  same,  1910« 

what  de<  med  adjudged  in  a  judgment,  1911. 

of  fonign  state,  effect  of,  1913. 

of  court  <if  admiral  y,  1914. 

effect  of  foreign  judgment,  1916. 

m;iuu<!r  <f  impeaching,  1916. 

the  jurisdiction  necessary  on  a  Judgment,  1917. 

of  private  writinffs  as  evidence,  1918. 

entri<  a  in  official  books,  primary  evid<^nce,  1990, 1936. 

juBric.;s,  judgment  in  other  states,  how  proved,  1921, 1922. 

copy  of,  to  bear  seal  of  court,  162* 

provisions  us  to  states  t  >  apply  to  territories,  1924. 
tice  EviDSNOB :  public  wbitinos. 
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Public  vats.    See  Condebcnatiok  or  laud. 
Public  wbitino,  defiu.d,  f  1888. 

rights  of  citizens  to  inupect,  1892. 

public  officers,  boand  to  give  copiee,  1893, 

four  kiud-*  of  public  writiugs,  Ibdi. 

laws  written,  or  unwritten,  1896. 

written  laws,  defined,  189G. 

constitutiou  and  statutes,  1897. 

public  and  private  statutes,  defined,  1898. 

unwritten  laws,  defined,  1899. 

books  cuntaiuing  Bame,.pre8umedcorTect,  1900. 

public  sea  ,  authenticates  law  or  ducum>.nt,  1901. 

other  evidence  of,  laws  cf  other  states,  1902. 

recitals  in  statute,  how  far  evidence,  1W3, 

Judicial  record,  defined,  1904.  ^ 

record*  how  authenticated,  as  evidence.  1906. 

record  of  forei.  n  eouutry,  how  authenticated,  1906. 

oral  evidence  of  fo.eign  record,  1907. 

effect  of  j  idgment  upon  lights  in  various  cases,  19C 

eff.  ct  of  other  judicial  ordern,  when  conclusive,  !!/■ 

where  i>artie8  are  deemed  to  bu  the  same,  1910. 

what  deemed  adjudged  in  a  judgment,  1911. 

where  sureties  bound,  principal  is  also,  1912. 

manner  of  proving  official  documents  1918. 

official  certificates,  contents  of,  1923. 

provisions  as  to  stat  s,  to  apply  to  territories,  1924. 

certificate  of  pu. chase,  prinuir/  evidence  of  owuexship,  1926. 

entries  made  by  ofiicers  or  boards,  primary  evidence,  1926. 
Bee  PuBLio  bkcobim. 

• 

Questions,  of  law  are  addressei  to  (he  court,  2108. 

of  fact,  aro  addressed  to  the  Jury,  2101. 
QuiXTiMa  TITLE.    Who  may  be  jomed  as  defendants  in  actions,  379. 

parties  in  action,  738. 

when  plaint  ff  cannot  recover  cosfs,  739. 

termination  of  plaintiff's  title,  verdict  and  Judgment  on,  7i0. 

value  of  improvements,  when  allowed  as  set  off,  741. 

order  may  bo  allowed  for  burvey  of  land,  742. 

order,  what  to  cntain  and  how  served,  743. 

unnecessuiy  injury,  liability  for,  14A. 

mortgage  not  deemed  a  conveyance,  744. 

Quo  WABRAMTO.     See  USUBPATION  OF  OVTICE. 

Real  fbopebtt.    Jurisdiction  in  actions  for,.116w 
limi  ation,  of  actions  for,  316-328. 
place  of  trial,  in  actions  for,  892. 
entry  uix>n  and  possession  of,  320-824. 
intervention  in  actions  for,  how  effected,  88T. 
recovery  of,  claims  for  may  be  united,  4:^7. 
description  uf  in  pleadings,  456. 
how  attached,  642. 

execution  against,  what  to  recite,  682. 
return  of  execution  against,  how  mode,  683^ 
Judgments  against,  how  enforced,  t>84.  * 

execution  on,  how  and  to  whom  issued,  687< 
liow  seized  on  exeoatfon,  688^ 
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Heal  property,  Mde  of,  in  partition,  S  708. 

Bale  of,  in  foreclosure,  -when  to  ceaee,  728. 
8  e  Redemption. 
BxcEiTEBs,  appointment  of,  and  duties  genexaUy,  80A« 

appointment  cf.  in  actions,  564. 

upon  dissolution  of  corporation,  £66« 

who  shall  net  bo  appointed,  £t66. 

oath  and  undertaking  of,  667. 

powers  of,  CCS. 

investments  o  I  funds  by,  5€9. 

appointment  •  f,  in  t  scheated  estates,  1270. 
Bbcobd,  copy  cf  to  beer  seal  of  cour!;,  152. 

transc  ipt  of,  in  probate  proceedings,  evidence  of  exdoator's 
authority,  1429. 
0  See  Public  becords. 

Recovcbt  rf  propci  ty,  laims  for  may  be  uikited,  427. 
Bkdemption,  who  are  redemptioners,  701. 

when  property  may  bo  redeemed  from  execntion  sale,  702. 

when  judgment  debtor  or  other  redemptioner  may  redeem,  ^03. 

notice  of  red<  mption,  703. 

to  whom>  payments  to  be  made,  704. 

kind  of  money  to  be  paid,  704. 

what  redemptioner  muHt  do,  705. 

court  may  restrain  waste  pending  time  for  Tedemptton,  706. 

rents  and  profits,  707. 

limitatiou  of  cctiou  to  redeem,  346. 

of  action  to  redeem  part  of  mortgaged  premises,  d47« 

BEFEBSKOK  and  n£Fi3t£ES. 

reference  may  be  ordered,  on  trial  of  charge  against  l^tomiey, 
.    208. 

may  bo  ordered,  for  taking  acooTint,  636. 

w^^en  muy  bj  ordered  on  agriemcnt  of  parties,  638^ 

ordered  on  motion,  in  what  cases,  C39. 

number  of  referees -qualiflcationi^-&c,o40«^ 

either  par  y  may  object,  C41. 

ground  ■<  cf  objection,  G41. 

objections,  how  di  posed  of,  642. 

referees  to  report  within  ten  days,  643. 

finding  of  ruftrees,  cfEtct  of,  G44. 

exception  to,  apd  review  of  findings,  646. 

referees  may  b  •  appointed  in  partition,  761, 768. 

trial  before,  in  puiiition.  762. 

referees  to  divide  property,  rules  to  govern,  764, 

must  report  their  proceedings,  766. 

report  may  bo  set  aside  or  affirmed,  766. 

expenses  of  referees  in  partition,  768. 

may  take  security  for  purchase  money  in  iwrtitlon*  777. 

cannot  bu  purchasers  in'  action,  783. 

must  report  sale  of  property,  784. 

all  must  mee  ,  but  two  may  act,  lt>58» 
Bereabino  in  supreme  court,  47. 
Belief,  \»'h  r  grant  d  in  judj^ent,  680. 
BsMEDiEs,  judicial  defined,  20. 

hol^' divided,  21. 

not  merged,  32. 

See  AcxiOMS ;  oxviL  Aoxxomi. 
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BEMi'rrrruu,  of  judgment  of  supreme  court,  S  4J6, 
Beuoval  of  ucti  n     tiee  Tbansfkb. 
Bents  and  phofito,  ih  ndiDj^  i  edemption,  707. 
Beplevin.    Si  o  Claim  and  Delivery. 
BsTUBN  of  cxe<-ution,  when  to  bo  made,  683. 
•  of  g.ild  dubt,  bow  made,  I8i. 

Bee  J  XKCUTION :  summons. 
Bbvocati  N  of  pr.  butc  of  will,  ia2i-i333, 
Seo  Wills. 
I  Betiew,  wRir  UF,  jurisdiction  of  supreme  court,  4S, 

\  of  diSiTitt  courts,  57. 

I  may  bj  issued  by  supreme  court  at  chambers,  -48,. 

m;.y  liisuo  und  bo  heurd  at  chambeTH,  1108. 
writ  cf  deHced,  1007. 
whc'i  und  by  what  cccirts  grant  d,  lOTiB. 
application  for,  how  made,  lOui). 
how  to  bj  dirccttd,  10*0. 
couuuta  tf  wril,  1071 

proceeding,  s  i  i  inferior  court  may  be  8taye4  or  not,  107SU 
8x.rVi.co  of  writ,  i073. 
extent  ot  r. vicwundtr  writ,  1C74. 
defectivo  return  muy  bo  perfected,  1076. 
he  ring  and  judgment  i.n.  1073. 
copy  of  jud  ment  to  be  sent  to  inferitHr  tribuiukl*  1076. 
jttdgmi  nt  rolls,  1077. 
rules  cf  practice,  1109. 
new  tr.ald  and  appeals,  1110. 
costs  >n  actions  on,  1032. 
BioHTs  AND  BEMEDiKs,  When  uot  merged,  33. 
BuLES,  of  court  of  record,  1-9. 
when  to  take  effect,  130. 

Hco  Pnot^EEoiMOd ;  couaTS  of  jxjbtice. 

Sales  of  pbopebtt  of  deocdents.   (See  Estates  of  BEC]BAflBB>.PX»* 

'sons  ;  EXECUTOBS  AMD  ADMlMISXBAXuBS.) 
8AI4E  OF  BE.1L  PBOPfaJinr. 

in  foret.  lObura,  when  to  cease,  728. 

may  bo  ordered  in  partition,  7dJ. 

proceeds  of,  how  applied,  771. 

sales  cf,  by  referees  mU3t  be :  t  auction,  776. 

terms  of,  to  be  directed  by  court,  i76. 

terms  of,  to  bo  made  known  ut  time,  782. 

who  may  not  purchattc  at,  7dJ. 

conveyance,  when  to  bo  executed,  785, 

couvcyanei^,  cff  ctof  recording,  787. 

Seo  ExEcunoK.  • 

SATisFACTtoM  Ob  JUDGMENT,  by  whom  wAj  be  Ac]mowledge(l»  1T9.V 

how  entered,  G«5. 
Satisfacxoby  evidence,  defined,  1836. 
Seal,  deilncd,  14. 19  0. 

of  Court,  to  bo  provided,  14iit  140.  ' 

private  to  be  usi;d,  when,  luO. 

to  bo  kex)t  by  clci  k,  lul. 

to  what  proceedings  to  be  affixed,  152. 

to  bo  uHlxcd  to  execution,  682. 

how  telegraphed,  1017. 


736  STDSX. 

Sod,,  tmblic,  h<^w  made,  §  1931. 

'o£'  what  BealB  courts  tako  judicial  notice,  187S. 

publics  ul  butliiziticatcs  law  or  document.,  10011 

record,  liow  uu  licuticated,  1G05. 

authentication  cf  juBticts'  i-ecord  or  dooket,  1922t 

to  bo  niiixcd  to  cOiiul  certificate,  1923. 

Bcroll  muy  bo  ubcU  fur,  1931. 

effect  of,  uu  privutu  wnt  uga,  1932. 
SECOiTDABt  EYiDz^cj^  dofincd,  18J0. 
8ECX7LAB  ACTti,  uot  tj  bo  douo  ou  huUdasTS.lS 
SE->ncTiON.    Who  muy  prosecute  actions  for«.  374«  875> 
Skbvice.    Of  summoub,  how  made,  ill. 

publication,  «hcn  a.lowe  i,  412. 

manner  of  publication.  413. 

how  mode  ou  joint  derendants,  414. 

proof  cf .  how  made,  416. 

of  compla.nttiud&fBdavit  in  lAJuncMon*  63Tr 

notice  und  papers,  how  senrcd,  lull. 

service  of,  by  muil,  when,  lv'12. 

deposit  ill  po»t  o£lce,  1013. 

iime  for  .  ppearanco  when  regulated  by  diatiuiciet  1Q19» 

upon  whom  made,  after  appearance,  1014. 

how  m^o  on  i.ou-resident,  1015. 

may  bo  nudo  by  telegraph,  1017.. 

of  writ  cf  mandate  a  iil  prohibition,  how  made,  1096. 

of  writ  cf  review,  how  made,  1073. 
Srabes  in  horn  steud  u&sociution  exempt  from  execution,  6Q0» 
Shabes  and  imteeests.    How  seized  on  execution,  68d. 

in  corporation,  subject  to  attachment,  541, 

howa'.tachcd,  5i2.  i 

HsassjFF.    To  provide  court-room,  144. 

proof  of  service  of  summons,  how  made  by,  416. 

liability  of,  for  cscapo  of  party  orresed,  501. 

liability,  for  selling  on  execution  wi.hout  notice,  693, 

liability,  extent  <  n  o,  resale  on  execution.  C97. 

must  keepi  arty&rrcbtedonjustices'processtiUdischaxvedfStflS^ 

mutttno.ifyplojnliffof  am.>8t,  864. 

must  d.tain  perbon  arrested  for  contempt,  till  diaohaiS'B&L, 
1214.  ^ 

liability  of,  for  arrest  of  witness^  1268, 2069!. 
Sbipb  and  vess££«.    Sco  Boaxs. 
SiaMATc;BE,  defined,  17. 

when  deemed  admitted,  887. 
SiNOXTLAB,  wordJ  iu,  include  the  plural,  17. 
BojLB  tbadebs.    Who  may  b  come,  1811. 

notice,  howgiveu,  1812. 

petition,  whut  to  contain,  1813. 

community  property  allowed,  1814. 

who  muy  oppose  petition,  and  how,  181& 

trial  and  hearing  on  application,  IdlO, 

clccree,  what  to  be,  1817. 

oath,  form  ( f.  1818. 

order,  copy  of,  t  >  be  recorded,  ISIO^ 

rightd  anil  liabilities  of,  1819. 

must  maintain  chddren,  1820. 
busbaud  not  liable  for  debts  of,  1821. 


.      INDEX.  787 

Spaiobh  lanouaoe.  In  what  counties  proceedings  may  be  In,  3 1066. 
STtEOiAii  ADMiNiRTBATOBs.    When  appoint  d,  1411. 

special  letterH  mey  be  ihsued  in  vacation.  1412. 

preference,  to  -whom  given,  1413. 

to  take  uath  and  give  bonds,  1414. 

duties  of,  1415. 

when  powers  of,  to  cease,  1410. 

to  render  account,  1416. 

bee  EzECirrons  and  admimistratoss. 
Special  oarb«i,  jurisdiction  in.  85. 

Speciai*  damages,  need  not  ba  averred  in  libel  and  8landei»  460. 
SfkoiaIi  pboceedinos,  defined,  23. 

juriHdictiou  in,  57. 

costs  allow  d  in,  1022. 

for  removal  or  sunpension  of  attorney,  289. 

for  condemnation  of  land,  1243. 

for  condemnation,  new  rr^ceedings,  1260. 

relative  to  esc^heated  estates,  1269-1272. 

to  recover  escheated  estate,  1272. 

in  contest  of  elections,  formality  of,  1117. 

injustices'  courts,  925. 

on  change  of  venue  in  justices'  courts,  922. 

against  public  administrator  for  failure  to  pay  over  mtmejt 
1740. 
Staxb,  defined,  17. 

costs  in  action,  how  paid  by,  1038. 

not  required  to  give  bonds  in  action,  1068» 
Statement,  of  cause  of  action,  how  made,  427. 

on  moticm  for  new  trial,  how  made,  661. 

effect  of,  6G1. 

of  points  in  judge's  charge  to  be  f  umisliedr  606» 

on  appeal  to  county  court,  975. 

settlement  of —practice.  975. 

when  not  necessary,  976. 

of  findings,  how  made,  631. 
State  office  it.    Serving  in  official  capacity,  need  aot  give  bonds, 

1058. 
Statute.    Howcons^ed,  1868.  ^    ,-q, 

intention  of  legislature,  to  control,  MftSk.    19^9 

which  of  two  co.ibtru  tions  to  prevail,  1866. 

public  and  private,  defined,  1898. 

recitals  in,  as  evidence,  1903. 

private,  how  pleaded,  459.    • 

Inconsistent  with  code,  repealed,  18. 

wliat  statutes  repealed,  19. 

See  Evidence  ;  publio  WBntNoa. 
Statutb  op  vbauds.    See  Evidence. 
Statute  of  um  tations.    How  pleaded,  458. 
Statutory  pbohibitiom.    Effect  of.  on  ijniiation  of  actions,  366. 
St4T  of  pbooekdinos.    On  appeal  from  money  judgment,  942. 

on  appeal  in  claim  and  delivery,  943. 

on  judgment  directing  conveyance,  944. 

in  re  1  actions,  945. 

on  appeal,  effect  of,  946. 

on  judgment,  for  rerishable  property,  949. 

on  appeal  to  county  coort,  wluit  required,  978« 
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Stftj  of  proceedings,  pending  review,  ( 107L 

See  Afpkal. 
Btbekt.    See  HioHWAn. 
Bttb-cohtiuctobs,  vhuare,  1192. 

See  Liens,  ENroBCEKEirr  of. 
8UBP<XNA  for  witnesses,  defined,  1985. 

may  bo  issued  by  Justice  of  peace,  019. 

how  issued,  19  6. 

how  served,  1987. 

how  served  on  concealed  witness,  1988. 

when  witness  compelled  to  attend,  1989. 
'  X>€rBon  present  compelled  to  testify,  1990«. 

punlHhment  for  disobedience,  lu91. 

forfeiture  therefor.  1992. 

warrant  may  issue  for  witness,  what,  1998. 

warrant,  contents  of,  1994. 

if  witness  is  a  prisoner,  how  brought  by,  199S. 

who  may  n.ove  for  warrant,  1996. 

imprisoned  witness,  how  examined,  1997. 

to  witness,  to  appear  before  commissioner,  3098. 
See  EviDEKCX. 
SUBSdBiBnvo  WITNESS,  dcfltted,  1935. 

to  be  called  to  provv3  instrument,  1940. 

proceedings  on  his  denial  of  knowledge,  1941. 
See  Evidence;  wills. 
Substantial  justice,  to  gov^  m  construction  of  pleading,  463« 
Substitution  of  pabties,  on  death  or  disability,  386. 

of  party  defendant,  384. 

costs  on,  . 

Successive  actions     When  may  be  prosecuted,  1047^ 
SuccsssoB,  of  Justice,  who  deemed,  917. 

in  case  of  dispute,  who  to  designate,  918. 
SumcoNS. 

Manner  of  commenang  cwU  atttotu. 

how  commenced,  405. 

within  whac  time  may  issue,  406. 

issuance  of,  how  made,  406. 

how  issued,  directed,  and  what  to  contaiii« -^AT. 

alias  summons,  when  may  issue,  406. 

how  served  an  1  returned,  410. 

how  served  against  particular  i>ersonB,  411. 

publi  ation  of,  when  may  bo  znade,  412. 

service  by  publication  in  partition,  757. 

by  publication  in  action  on  liens.  1)91. 

manner  of  publication  and  appointment  of  attorney,  418. 

se'  vice  of,  by  tclesraph,  li.17. 

proceedings,  where  a  part  only  of  several  defendants  an 
served,  414. 

proof  of  service  of  summons,  what  constitutes,  415. 

when  jurisdiction  acquired,  416. 

constitutcH  part  of  Judgment  roll,  670. 

proviHions  of  code  as  to,  not  applicable  to  contempts,.  1018. 

when  to  issue  in  police  court^>,  930. 

where  may  Issue  in  Spanish  language,  1056. 
InJiutiCiP'  courts. 

to  whom  directed,  and  what  to  contain,  844. 
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Scnacoira — Injtutiea*  eourti. 

must  issue  within  one  year,  1 840. 

time  for  appeanmoe  before  justice,  845. 

alias,  when  may  issue,  846. 

serTiee  of,  in  Justices'  court,  when  made,  848. 

by  whom  served  in  justices'  courts,  849. 

hour  giyen  for  appearance,  850. 

issuance  of,  how  waived,  841. 
In  particular  oeUonM  and  proceedingt, 

issuance  of,  to  juror,  in  geaeral,  225-251. 

to  whom  directed  in  partition,  756. 

in  actions  against  stumers  and  vessels,  816. 

in  forcible  i  ntry  and  detainer,  what  to  state,  1160. 

service  of,  in  forcible  entry  and  detainer,  1107. 

In  proceedings  relating  to  escheated  e«tateR,  1269. 

in  condemnation  of  laud,  what  to  contain,  1246. 

in  condemnation  of  land,  how  issued  and  served^  1245i. 

to  inteipreter,  how  served,  1884. 
In  proceedingt  agaiwt  joint  debtors. 

when  to  issue,  after  judgment,  989. 

what  to  contain  in  proceedings  against  joint-<debtort  MO. 

by  ^hat  accompanied,  991.  r 

See  JuBOB. 
SuBKiBsioiv  OF  coNTBOVBBST,  how  Submitted,  1138. 

judgment  thereon,  1139. 

judgment  may  be  enforced  or  appealed  Arom,  1140* 
SOPPLKHENTAL  PLEADWos,  flUng  and  service  of,  464 

must  ba  filed  and  served,  465. 
SuppLUceirrABTPBooEEDiifos.    Debtor  required  io4UUW8C»  TUt.. 

proceedings  to  comv^el  apx>earance,  715. 

debtor  may  b  i  arreKled,  716. 

debtor  o(  debtor  may  pay  creditor,  716. 

debtor  of  debtor  m:;ty  oe  examined,  717. 

witnesses  reqiiired  to  t?8tify,  718. 

property  of  person  owing  debtor,  how  applied,  719L 

Sroceedinga  on  claim  of  third  person,  720. 
isobjdie  iceof  parties,  howpuni-hed,  721. 
provisions  to  apply  to  justices'  courts,  905. 
SuPBEMB  OLEBX.    Ducy  of,  ou  judgment  or  ordec,  968. 
SuPBEMB  oouBT.    Members  of,  40. 
«hief  justice.  41. 
jurisdiction  of  t  to  kinds,  43. 
original  jurisdiction.  43. 
appellate  j^orisdiction   44. 
may  reverse,  affirm  or  modify,  45. 
remittitur,  45. 

number  of  justices  to  transact  buslnflM^  4A^ 
number  to  pronouuce  judgment,  47. 
terms,  when  held,  48. 
additional  terms,  49. 

opinions,  etc.,  may  be  filed  in  vacation,  48* 
terms,  where  held,  49, 50. 
to  h  .ve  seal.  147,  148. 
secretary  and  boilifl',  how  appointed.  265* 
secretary,  tenure  of  office  of,  266. 
BupsxKB  JUSTICE.    Term  of  office,  40. 
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Sopreme  Justice,  eligibflity  to  offioe,  §  166, 

not  to  act  06  attorney,  172. 

extent  of  jurisdiction  of,  179. 

power  to  tict.  at  chambers,  46. 
SxJBETiEs.    Action  by,  to  compel  satisfaction  of  debiby  principal, 
10'>0, 

to  justify  on  undertakings,  1057. 
SuBPBisE,  a  ground  for  motion  for  new  trial,  66T. 

relief  from,  by  amendment,  473. 
SuBVET.    Who  may  survey  land  taken,  for  public  nse,  1242« 
SwEAB   Definition  of,  17. 

Teamsteb.    Property  of,  exempt  fh>m  execution,  690. .. 
Telegraph.    Service  of  papers  may  be  made  by,  IfllT* 
Tenant.    When  guilty  of  unlawful  detainer,  1161. 
Tendeb.    Before  suit,  bars  casts,  1030.  « 

an  offer  equivalent  to  payment,  2074. 

whoever  pays,  entitled  to  receipt,  2075. 

dbjections  to  tender  must  be  specified,  2076, 
Tbkube,  of  oSice  presumed,  6. 

How  affected  b/  repeal  of  an  act,  7. 
Tsbms  of  court.    Failure  of,  not  to  eflfect  prooeedtngSr  IM*' 

of  supreme  court,  48,  49. 

of  district  courts,  75,  76. 

of  county  courts,  83-90. 

of  probate  courts,  99,  100. 

of  municipal  court,  108,  109. 

of  justices'  courts,  118. 
Tkbh  of  uffioe.    Of  supreme  JusticeSr  iO» 

of  district  judges,  56. 

of  county  judges,  83. 

of  probate  judge  of  San  Francisco,  96. 

of  municipal  judge  of  San  Francisco,  105*' 

of  justices  of  the  peace.  113. 
Tkstipt.    Definition  of,  17. 
TxsiiMONT-    Of  witaess,  one  kind  of  evidence^  182Ta,- 

of  witncHS,  modes  of  takiug,  2002. 

affidavit,  defined,  2003. 

deposition,  defined.  2004. 

oral  examination,  defined,  2005. 

depositions,  forme  of,  2006. 

what,  taken  by  deposition.,  2020  2021. 

in  actions  for  partition,  774. 

in  proceedings  to  contest  probate,  1308. 

in  prouate  proceedings,  to  b^  token  down- in  writing,  1316. 
.Proceedings  to  perpetuate, 

evidence  may  bo  perpetuated,  2083. 

manner  of  application  for  order,  2084. 

notice  of  time  and  place  to  be  given,  2086. 

manner  of  taking  deposition,  2086. 

deposition  to  be  filed,  2087. 

when  the  evidence  may  be  produced,  2088. 

effect  of  the  deposition,  2089. 

may  i>e  taken  la  case  of  adjournment,  596. 
TncBof  perfcrJiance  of  act  may  be  extended,  1054. 

when  toMQ  t«kkes  effect,  2, 1258. 
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Time,  exception  as  to  service  of  notice  of  appeal,  8  1054. 

enlargement  of,  to  answer  ur  demur  in  discretion  of  comrt^73. 
courtri  wllitu^e  judi  ial  notice  of  measurement  uf,  1875. 
bow  computed.  12,  260. 
Tools.    What  exempt  f r.  >m  execution,  GOO. 
TowM.    Summons,  how  served  oil,  411. 
Tbanscbipt,  of  Judgmi  nt,  effect  of  filnii;.  C74. 

of  proceediUt^s  in  probate,  evidence  of  ezecator*9  authority, 
1429. 
Tbaksfer,  of  interest  not  to  alMite  action,  385. 
of  cause,  on  disquaUfii-ation  o   Judt^e,  b98. 
of  cauKC,  papers  to  ba  transmitted,  399. 

proceedings  alttr  judgment,  in  certain  cases transfexted*  400. 
of  motiuns  and  orders  to  sliow  cause,  lOOd. 
Of  euiminigtrations. 

whin  judge  not  to  act,  1430. 

jvLdtio  being  disqualified,  proceedings  to  be  transfened,  and 

wlie.e,   4ol. 
transfer,  not  to  change  rii..ht  to  administer,  1432. 
re-transfer,  how  made,  143  J. 

when  i<rocei>diUc;s  to  be  returned  to  original  court,  1433. 
Tbexs  and  timbeb.    8eo  Trespass. 

Tbsbpass.    Liability  for  cuttii.g  and  carrying  away  trees,  fro.,  733. 
measu  e  of  damages  for,  7J4. 
when  damages  muy  be  trebled,  735. 
Tbial— Conduct  of. 

order  of  p  oceedings  on,  C07. 

charge  to  the  jury,  (K)8. 

court  must  furnish  p  ints  contained  on  charge,  608. 

special  instructions,  G09. 

view  by  jury  of  the  premises,  CIO. 

admonition,  when  jury  permitted  to  separate,  611* 

Jury  may  tak  t  with  them  certain  papers,  G12. 

delibera  ion  of  jury,  how  conductt  d,  C  3. 

may  come  into  couit  tor  further  instructions,  614. 

proceediagrt  iu  case  a  jun.r  become  sick,  GIG. 

when  prevented  from  giving  verdict,  cause  maybe  again  tried, 

616. 
while  jury  are  absent,  court  may  adjourn  from  time  to  time, 

617. 
final  adjournment  discharges  Jury,  617. 
verdict,  how  declared— form  of,  C18. 
polling  the  jury,  G18. 
proceedings  when  verdict  is  informal,  619. 
what  actions  on,  are  contempts,  1209. 
In  justices'  certs,  how  conducted,  878-'887. 
Ptovirions  rdaJUng  to  tridU  in  general. 

exceptions  may  bo  taken,  time  when,-  &c.,  646. 
what  deemed  excepted  to,  647. 
form  of  exceptions,  G48. 

exceptions  signed  by  judge  nnd  filed  with  clerk,  64SL 
exceptions  not  presented  at  time  of  ruling,  6G0. 
excep  ions,  how  se  tied  upon  notice,  6^0. 
exceptions  after  judgment,  651.  ^ 

when  exception  refused,  ap^jlication  to  supreme  court  toprotye 
the  same,  &c.,  652. 


742  XNDEZ. 

TaOJa^-ProvitioM  relating  to  triaXt  in  general, 

pr  'ceedings,  when  Jadge  oeasctt  to  hold  office,  (  663. 
Evitlenceon. 

when  testimony  to  be  tiUcen  down  by  clerk,  1051. 

factB  to  bo  prove  d  on,  1870. 

witueBS  en.  when  may  be  excluded  from  court  room,  2043^' 

Interrogation  of  witness,  in  discretion  of  court,  20i4. 

order  of  ]  roof  on,  2U12. 

showing  required  of  parties  in  forcible  entxy  and  detainer, 

1172. 
testimony  taken  by  deposition,  when  used  on,  696, 2028, 2033. 
2038. 
In  particular  actUmt  andproceedingt, 

for  removal  or  buspension  of  attorney,  297. 

trial  of  ri.  h  s  to  )>roper/y  on  execution,  C89. 

against  debtor  of  Judgment  debtor,  718. 

on  claim  of  third  person  to  property  i  i  replevia,  720» 

in  proceedings  aguinst  Joint  debtor,  994. 

on  urruHtfor  contempt,  1217. 

for  voluntary  dissolution  of  corporation,  1232« 

fOL'  condenmation  of  land,  1247. 

ou  escheated  estates,  1271 

on  ^  im  to  estate  escheated,  1272. 

fur  change  of  nam^  s,  1278. 

contesting  probate,  1313. 

to  revoko  prabate,  1330. 

4n  ap^cation,  as  sole  trader,  1816. 

Bee  Contempts  ;  Ck>NTiNnA2T0B ;  Dibcbbhon  of  Ooubt  ; 
EviDKNCK;    Issues;     Judgment;    Jubx;    New 
TBiAL ;  Place  of  t«lil  :  Refkbewob  and  befbs- 
Bss ;  Vebdict. 
Tkul  bt  tbb  ooubt.    When  and  how  trial  by  jury  may  be  waivecL 
631. 
decision  to  be  in  writtng  and  filed  within  twenty  days,  682. 
facts  found  and  conclusions  of  law  to  be  separately  Btated*  683*. 
Judgment  on  findings,  633. 
findings  mvty  be  waived,  how,  634. 
findings,  how  prepared,  635. 

prooueaingH  tUVer  determination  of  issue  of  law^  636^ 
when  relercnce  muy  bo  ordered,  636. 
issues  of  1  .w  to  bo  first  disposed  of,  692. 
See  DisoBETioN  of  coubt;  Issues. 
^UAL  BT  JuitT.    J  my,  how  drawn.  COO. 

challenges— each  party  entitled  to  four  peremptozs:,  60U 
grounds  of  caalleugo  for  cause,  602. 
challenges,  how  tried,  6x>3. 
Jury  to  bo  sworn— form  of  oath,  604. 
when  allow,  d  in  police  courts,  932. 
when  muy  bo  ordered  <  n  mandate  and  prohibition,  1090. 
8ce  Issues;  Jubob;  JUr.T;  Tbxal. 
Tbial  by  befebles,  reference,  when  agreed  upon  agceemeni  of 
parties,  038. 
in  what  cases,  ordered  on  motion,  639. 
numbe  -  of  referees,  qualifications,  &c.,  640. 
eithi  r  party  ma^  object ,  grounds  of  objectaoi^  641« 
objtciiuus,  how  disposed  of,  642. 
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Trial  by  referees,  referees  to  report  within  ten  days,  i  643. 
effettt  of  report,  how  excepted  to,  &c.,  643. 
effect  of  findings  of  referue,  644. 
hojv^  oxt'ep  ed  to,  645. 

hf  refereetf  in  probate  proceedings,  1507, 1508. 
in  partition,  l6i. 
two  of  three  referees  may  do  any  act,  1053. 

See  UXF£BENC£  AND   BEFEBEES. 

Tbusteb,  of  express  trust  may  sue  without  joining  be&eliciaxy,  369.  ■ 
costs  in  autioQH  by  or  against,  10 Jl. 
claims  against,  muy  ba  united,  427. 
may  be  ordered  to  deposit  money  in  court,  573. 

Unanswebable  ETiDBNCE,  defined,  1978. 

Uncebtainty,  a  ground  for  demurrer,  430. 

Undbbt  vKiNos,  of  plaintiif  on  c  im  and  delivery,  512. 

exception  to  sureties,  and  proceedings  ther%;on>-613. 

of  defendant  for  u  re-delivery,  514. 

justifi  ation  of  defendant's  sureties,  515. 

qualification  of  sureties,  516. 

action  upon,  on  dismissal  of  action,  58L 

action  upon,  on  a  conieu^)t.  1220. 

action  upon,  in  attachment,  552. 

action  upon,  on  release  of  attachment,  555. 

in  actions  upon,  defense  which  may  be  set  upi4S21» 
Of  plaintiff. 

on  arrest  and  bail,  482,  8G2. 

of  defendant  on  arrest,  492. 

on  arrest  for  contempt,  to  be  returned,  1216. 

of  p  aintiff  upon  injimction,  529. 

on  attachment,  539,  867. 

for  release  of  attachment.  554.  868. 

of  judgment  debtor  on  supplementary  proceedingB,  TUT. 

of  receiver,  667. 

for  attachment  of  steamer,  boat  or  vessel,  818. 

for  release  of  attachment  against  boats  or  vesselSr  819L 

for  continuance  in  justices'  courts,  877. 

on  proceedings  fur  condemnat.on  of  land,  1254. 

on  appeal.  wl)en  to  bo  filed,  941, 949,  970. 

on  appeal  to  county  court  978. 

Justification  of  sureties,  978.  - 

for  costs  of  action,  required  of  non-resident,  1036, 1037% 

Justification  of  sureties  on.  1U57, 1809.. 

not  required  from  state,  when  a  party,  1058< 

on  appeal,  when  not  required  of  executors,  970. 
See  Bond. 
UNnrrELLioiBiLiTr,  a  gionnd  for  demurrer,  430. 
United  States.    Term  defined,  17. 
Unhabbied  female  may  sue  for  her  own  seduction,  374^. 

UatTBPATION  OF  OFFICE  OR  FBANCHI8B. 

writs  ot  s^re  facias  and  quo  warramto  abolished,  802. 

action  may  bo  brought,  against  whom,  803. 

name  of  person  entitled  to  ofi^e  m^  be  set  forttarii^^^eoBlv 

plaint,  8J4,  '     ' 

When  party  usurping  may  be  arrested,  804. 
jndgmont,  what  rights  it  may  detwmine,  805. 
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Usnipfttion  of  office  or  finaohise,  when  rendered  in  fiiTor  -ot  applf . 
cant,  §  806. 
damages  may  be  recovered,  807. 

rightg  of  several  persons  may  ba  determined  in  one  aoUom^OS. 
if  defendant  is  guilty,  jadjpnent  to  be  rendered,  809. 

Yaoanct  in  office  not  to  afliect  proceedings,  181. 

Vacation.    See  Chambebs. 

Tabiakce.    Material,  how.provlded  for,  469. 

immaterial,  bow  provided  for,  470. 

wbat  not  deemt  d  a  variance,  471. 

amendmen'sof  coorses  and  effect  of  demnner^^72•' . 

amendments  by  tbe  court,  473. 

when  party  may  be  sued  by  fictitious  name,  474. 

no  error  or  defect  to  be  regarded  unless  it  selects  B-flubstuitisl 
right,  475. 
Yevibe.    Bee  Jubobs;  Jxtbt. 
Venue.    See  Pi  ace  ov  tbial. 
Yebdict,  when  prevented,  cause  may  be  again  tried,  616. 

sealed  vcnlict  may  be  directed  by  court  to  be  broug|i:t  in,  617* 

how  declared,  foim  of,  618. 

jury  may  be  polled,  018. 

when  informal,  proceedings  thereon,  619. 

general  and  special,  defined,  624. 

wljen  a  general  or  special,  may  be  rendered.  625. 

in  actions  for  recovery  of  money,  or  esiablishing  -a  ocaaabBt 
claim   626. 

in  actions  fur  recovery  of  specific  personal  property,  627. 

in  actions  for  forcible  entry  and  detainer,  IJJl^ 

in  actions  to  quiet  title,  740. 

in  proceedingH  against  joint  debtors,  991. 

in  proceedings  tu  contest  probate^  1314. 

entry  of,  628. 

findings  of  referee  a  special  verdict,  648. 

causes  for  vacation  of,  657. 

exceptious  to,  what  must  specify,  648. 

is  part  of  judgment  roll,  670. 

when  may  be  reviewed  on  appeal,  956. 
YXBXFiCATioN.    Answer,  when  to  be  verified,  4i6w  •* 

pleadings,  how  verified,  446. 

may  bo,  by  affidavit,  2009. 

genuineness  and   execution   of  instromoit    in  oomplaint. 
when  admitted,  447. 

genuineness  and  execution  of  written  instrument  in  answer 
admitted  unless  denied  under  oaih,  448. 

wnen  gentiincness  and  execution  of  instrument  are  not  ad- 
mitted, i49. 

eomplaint  for  an  injunction  must  be  verified,  5227. 

accusation  against  attorney  must  be  verified,  291. 

complaint  against  steamboat  or  vessel  must  be  verified,  815. 

applieation  for  voluntary  dissolation  must  be  verified,  1229. 
YiaasLs  defined,  17. 

Bee  BoAZS. 

Vaoxs.    What  exempt  trota  ezeention,  and  when,  690. 

of  mariner,  a  preferred  dainik  under  attachment,  835.. 
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War,  a  cause  for  removal  of  court,  §  142. 

effect  of,  on  statute  of  limitations,  3M. 
Wabd.    See  Guabdianand  wakd. 
Wabbant.    See  Contempt  ;  abbest  A2a>  bail. 
Waste.    Actions  for,  sgainst  guardians,  tenants,  &c.,  782. 

may  bo  restrained  during  time  for  redemption,  706. 

what  constitutes,  706. 

injurious  acts  of  executoi^s  and  administrators  may  be  re- 
strained, when,  1341. 

may  be  restrained  during  foreclosure  etc..  746. 
Wills,  includes  codicil,  17. 
Jurigdidion. 

in  probate  courts,  97. 

when  exercised  over  estate  by  probate  court,  1294. 

wliere  tbo  estate  is  in  more  than  one  county,  1296. 
PetiUon,  notice,  and  proof  of. 

custodian  of  will,  to  whom  to  deliver  it,  1298. 

penalty  for  non-delivery  of  will,  1298. 

who  may  petition  for  probate  of,  1299t 

contents  of  petition,  1300. 

when  executor  forfeits  right  to  letters,  1301. 

order  for  production  of,  to  whom  directed,  1302. 

penalty  for  disobedience  of  order,  1302. 

notice  of  petition  for  probate,  how  given,  1303. 

who  to  bo  notified,  and  how,  1304. 

petition  may  be  presented  at  chambers,  1305. 

hearing  proof  of  will.  After  proof  of  service  of  notice^  1306. 

who  may  appear  and  contest  will,  1307. 

testimony  required  to  prove  will,  13(8. 

probate  of  will,  when  there  is  no  contest,  1308. 
Contesting  probate  of  wUls. 

contestant  to  file  grounds,  and  petlticmer  to  reply^  1312. 

jury,  how  obtained,  and  trial,  how  had,  1313. 

verdict  of  jury,  judgment,  1314. 

witnesses,  who  and  how  many  may  be  examined,  1316. 

proof  of  handwriting,  wdea  admitted,  1315. 

testimony  reduced  to  writing,  for  future  evidence,  ISKk 

if  proved,  certificate  to  be  attached,  1317. 

will  and  proof  to  bo  filed  and  recorded,  1318. 
i  Contesting  toill  after  probate. 

I  probate  may  be  contested  ivithin  one  year,  1327. 

citation  to  be  issued  to  parties  interested,  1328, 

hearing  on  proof  of  service,  1329. 

petitions  fcr  revoko  of  probate,  how  tried,  1330. 

what  judgment  to  be  rendered,  1330. 

on  revocation  of,  power  of  executor,  etc.,  ceases,  1381. 

costs  and  expenses,  by  whom  paid,  1332. 

probate,  when  conclusive,  1333. 

one  year  after  removal  of  disability,  given  to  infants  and 
others,  1333. 
P/obat'  of  foreign  will. 

wills  proved  in  other  state,  when  and  iiHiere-  to  be  recorded. 
1322. 

proceedings  on  the  production  of  foreign  will,  1323. 

hearing  proof  of  probate  of  foreign  will,  1324. 

0.  C.  p.— 63 
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Wixjj^— Probate  of  loit  or  destroyed  wiUi. 

proof  of  lost  or  destroyed  will  to  bo  taken,  I  1338. 

must  have  been  in  exietence  at  time  of  deatii,  1338. 

to  bs  certified  and  recorded,  1340. 

court  to  restrain  injuries  during,  1341. 
Probate  of  nuncupative  wills. 

when  and  how  admitted  to  probate,  1344. 

additional  requirements  in  probate  of,  1345. 

contests  and  appointment  to    conform  to  provisions- as  to 
other  wills,  1346. 
Witnesses.    Defined,  1878. 

all  persons  capable  of  perception  and -communication- may 
b3,  1879. 

persons  who  cannot  testily,  1880. 

Ijersons  in  ceitain  relations  to  parties,  prohibited,  1881. 

when  privileged  persons  must  testify,  1882. 

Judge  or  Juror  may  be  a  witness,  1883. 

when  an  interpreter,  to  be  sworn,  1884. 

may  be  compelled  to  attend,  97,  128,  1989,  2064. 

attendance,  how  enforced  in  contesting  elections.- 1120. 

protected  from  arrest  when  attending,  etc.,  2067. 
Means  qf  production  of, 

subpoena  for  witness,  defined,  1985. 

Bubpoena,  how  issued,  1986. 

to  be  issued  in  contested  election  casesr  1120, 

how  served,  1987. 

may  be  served  by  tclegrrpb,  1020. 

how  served  on  concealed  witness,  1988. 

when  witness  is  compelled  to  attend,  1989. 

person  present  compelled  to  testify,  1990. 

disobedience,  how  punished,  1991. 

forfeiture  for  disobedience,  1992. 

when  warrant  may  issue  to  bring  witnesSr  ld98«> 

contents  of  warrant,  1994. 

witness  if  a  prisoner,  howbroc^t,  1996. 

on  whose  motion,  1966. 

Imprisoned  witness,  how  examined,  1997. 
Rights  and  duJties  of  witnesses. 

witness  bound  to  attend  when  snbpoenaedr  2064. 

bound  to  answer  questions,  2065. 

right  of,  to  protection  of  court,  2066. 

protected  from  arrest  when  attending,  2067. 

arrest  so  made,  void,  liability  for,  2068. 

affidavit  to  bo  made  by  witness  arrested^  206^ 

to  bo  discharged  from  arrest,  2070. 

how  to  be  sworn,  1846. 

rights,  as  to  form  of  swearing,  2095. 

may  either  take  oath  or  affirmation,  2097. 
Testimony  of^ 

who  may  be  examined  in  proceedings  against  debtor  of 
debtor,  718. 

may  be  examined  on  trial  of  challenge,  603. 

how  many  required  to  prove  contested  will,  1308>. 

how  many  for  uncontested  will,  1315. 

to  what  can  testify,  1845. 

presumptions,  concerning,  1847. 
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WHNESSES—  Tsstinumy  of. 

how  taken,  §§  2002-2006. 

See  Examination  ov  wnxnasBB, 
WoTEDS,  used  in  singular,  convertible  -with  plural,  17. 

in  masculine,  convertible  with  feminine,  17, 

to  be  construed  by  context,  16. 

giving  joint  authority,  how  construed,  15, 
WoBR,  not  to  be  done  on  HoUidays,  18. 
WniT.    What  it  includes,  17. 

jurisdiction  for  issuance  ot,  43,  67,  85,  97. 

of  probate  court,  may  be  issued  «tchambers,  .167. 

to  bear  seal  of  court,  152. 

what  writs  abolished,  802. 

may  bo  served  by  telegraph,  1017. 
Writings.    Definition  of,  17. 

are  one  kind  of  evidence,  1827. 

original  writings  are  original  evldencevl829. 

copies  of,  are  secondary  evidence,  1830. 

contents  of,  how  proved,  1856. 

agreement,  when  deemed  the  whole,  1866. 

construction  of  language  relates  to  place  where  nsed  1867 

general  rule  of  construction,  1858.  '' 

intention  of  parties  to  be  pursued,  1859. 

circumstances  to  be  considered,  1860. 

terms,  construed  by  general  acceptation,  1861, 1866. 

written  words  control  those  printed  in  blank  form   1862 

skilled  persons  may  testify  to  decipher  characterL  1863. 

of  two  constructions,  which  preferred,  1864. 

of  two  interpretajions,  which  preferred,  1866. 

are  of  two  kindB»  public  and  private,  1887. 

public,  defined,  1888. 

private,  defined,  1889. 

inspection  of,  may  be  demanded,  1000. 

shown  to  witness,  may  be  Inspected  by  adverse  party,  2064. 

who  may  inspect  and  copy  public  writings,  1892.^ 

duty  of  custodian  of,  1893. 

copy  of,  how  certified,  1923. 

when  altered,  who  to  explain,  1982. 

„  See  Evidence  ;  Private  writinos  ;  Pdblio  wbizzngs. 

WRTrrEN  iNSTRmiENT,  in  complaint,  how  controverted.  447 

in  answer,  how  controverted,  448. 

inspection  of,  may  be  demanded,  1000. 

inspection  refused,  effect  of  refusal,  449^ 

inspection  of  writing  shown  to  witneBS,  ^OSim. 
See  Wbtexncw. 

Tear.    Tezm  defined,  17. 
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EXTBACTS  FBOM  THE 

POLITICAL    CODE. 


Amendment  of  Repealed  Statute. 
$  330.    An  Act  amending  a  section  of  an  Act  repealed  i» 
void. 

ConsU'uction  of  the  Codes  wWi  relation  to  Vie  laws  passed  at 

the  present  session. 
$  4478.     With  relation  to  the  laws  passed  at  the  present  ses- 
sion of  the  Legislature,  the  Political  Code,  Civil  Code,  Code  of 
Civil  Procedure,  and  Penal  Code  must  be  construed  as  though 
each  had  been  passed  on  the  first  day  of  the  present  session. 

Laws  passed  at  present  session  prevail. 
$  4479.     If  the  provisions  of  any  law  passed  at  the  present 
session  of  the  Legislature  contravene,  or  are  inconsistent  with, 
the  provisions  of  either  of  the  four  Codes,  the  provisions  of 
such  law  must  prevail. 

Construction  of  Codes  with  relation  to  each  other. 
^  4480.     With  relation  to  each  other,  the  provisions  of  the 
four  Codes  must  be  construed  (except  as  in  the  next  two  sec- 
tions provided)  as  though  all  of  such  Codes  had  been  passed  at 
the  same  moment  of  time  and  were  parts  of  the  same  statute. 

Conflicts  between  TiUes,  which  to  prevail. 
$  4481.     If  the  provisions  of  any  Title  conflict  with  or  con- 
travene the  provisions  of  another  Title,  the  provisions  of  each 
Title  must  prevail  as  to  all  matters  and  questions  arising  out 
of  the  subject  matter  of  such  Title. 

Conflicts  "between  Chapters,  which  to  prevaU, 
^  4483.  If  the  provisions  of  any  Chapter  conflict  with  or 
contravene  the  provisions  of  another  Chapter  of  the  same 
Title,  the  provisions  of  each  Chapter  must  prevail  as  to  all 
matters  and  questions  arising  out  of  the  subject  matter  of  such 
Chapter. 
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Conjlicts  between  AiiicleSt  which  toprevaU. 
$  4483.  If  the  provisionB  of  any  Article  conflict  with  or 
contravene  the  provisions  of  another  Article  of  the  same  Chai>- 
ter,  the  provisions  of  each  Article  must  prevail  as  to  all  mat- 
ters and  questions  arising  out  of  the  subject  matter  of  such 
Article. 

Cor^ieting  sections  of  ihe  same  Titht  which  to  prerail. 
^44:S4»  If  conflicting  provisions  are  found  in  diiferent 
sections  of  the  same  Chapter  or  Article,  the  provisions  of  the 
sections  last  in  numerical  order  must  prevail,  unless  such 
construction  is  inconsistent  with  the  meaning  of  Bueh  Chapter 
or  Article. 
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[An  Act  concerning  actions  for  libel  atid  slander. 

Section  1.  In  an  action  for  libel  or  slander  the  Clerk  shall, 
before  issuing  tlio  atimmons  therein,  require  a  written  nnder- 
taldng  on  the  part  of  the  plaintiff  in  the  sum  of  five  hundred 
(500)  dollars,  witli  at  least  two  compatent  and  sufficient  rairc- 
ties,  specifying  their  occupations  and  residences,  to  the  effect 
tliat  if  the  action  bo  dismissed  or  the  defendant  recover  judg- 
ment, that  they  will  i)ay  such  costs  and  chai-ges  as  maybe 
avv-ardod  against  tlic  plaintiff  by  judgment  or  in  the  progress 
of  the  action,  or  on  an  appeal,  not  exceeding  the  sum  si)ecified 
ill  the  undertaking.  An  action  brought  without  filing  the  un- 
dertaking required  shall  be  dismissed. 

Sec.  2.  Each  of  the  sureties  on  the  undertaking  mentioncxl 
in  the  first  section  shall  annex  to  the  same  an  affidavit  tliat  he 
is  a  resident  and  householder  or  freeholder  within  the  coun- 
ty, and  is  worth  double  the  amount  specified  in  the  undertak- 
ing, over  and  above  all  his  just  debts  and  liabilities,  exclusive 
of  property  exempt  from  execution. 

Sej.  3.  Within  ten  days  after  the  service  of  the  summons 
ihe  defendants  or  either  of  them  may  give  to  the  plaintiff  or 
his  attorney  notice  that  they  or  he  except  to  the  sureties  and 
reqnii'e  their  justification  before  a  Judge  of  the  Court  or 
County  Judge,  at  a  specified  time  and  place,  the  time  to  bo 
not  less  than  five  nor  more  than  ten  days  thereafter,  except  by 
consent  of  parties.  The  qualifications  of  the  sureties  shall  bo 
a:i  required  in  their  affidavits. 

♦Sec.  d.  For  the  purpose  of  justification  each  of  the  sure* 
tiV's  shall  attend  before  the  Judge  at  the  time  and  place  men- 
tioned in  the  notice,  and  may  be  examined  on  oath  touching 
his  sufficiency  in  such  manner  as  the  Judge  in  his  discretion 
sliall  think  propar.  The  examination  shall  be  reduced  to 
writing  if  either  party  desires  it, 

8ec.  5.  If  the  Judge  find  the  undertaking  sufficient,  lu: 
.^iiall  annex  the  examination  to  the  undertaking  and  indorse 
his  ax)proval  thereon.  If  the  sureties  fail  to  appeal',  or  iha 
Judge  finds  the  sureties  or  either  of  them  insufficient,  hcjshall 
t-:dcr  a  new  undertaking  to  be  given.  The  Judge  may  also  at 
i\Uj  time  order  a  new  or  additional  undertaking  upon  proof 
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that  the  sureties  have  become  insufficient.    In  case  a  newl 
additional  undertaking  is  ordered,  all  proceedings  in  the 
shall  bo  stayed  until  such  undertaking  is  executed  and  fi] 
with  the  approval  of  the  Judge. 

Beg.  G.    If  the  undertaking  an  required  bo  not  filed  in 
days  after  the  order  therefor,  the  Judge  or  Court  shall  or< 
the  action  to  be  dismissed. 

Sec.  7.    In  case  plaintiff  recovers  judgment,  ho  shall  be 
lowed  as  costs  one  hundred  (100)  dollars,  to  co^er  coun< 
fees,  in  addition  to  the  other  costs.    In  case  the  action  is  dii 
missed,  or  the  defendant  recover  judgment,  he  shall  be 
lowed  one  hundred  (100)  dollars,  to  cover  counsel  fees, 
addition  to  the  other  costs,  and  judgment  therefor  shall  b^ 
entered  accordingly.— Approved  March  23, 1872.  Stat,  1871-2, 
p,  533.] 
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